Early  European  Books,  Copyright  ©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


Early  European  Books,  Copyright  ©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


Early  European  Books,  Copyright  ©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


Early  European  Books,  Copyright  ©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


DN.BERMONDI 

C  tl  O  V  E  R  O  N  I  I   I  c 

CLARISSIM  I    t  T  CATHe' 

ricnlis  Canonici  Piu-ftantiflimi 
in  tit. 

Depuhlicesconcdmnrus; 

NuncprinuTnVin  Gcn,i,iniacTCu/I 
<^ abinfinitis mcndis rcpur-rati.  ' 


I 


SflRAE  Nemetum^pudB.  Albwum, 
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RE  VERENDO,CL  A- 

^RISSIMO,  PIETATE,  ERV- 

DITION  E,  VlRTVTE     ET     H  V- 

m  anitate  procftantifs.  D  N.  B  e  A  T  o 
M  9  s  E  s  I.  V.  D  ConfuItiflimo,Sex- 
prdrbcndario  infignis  Ecclcfix  Cathcdra- 
;,Jis. ,    Rcucrcndinimiqiie    Principis  & 
Dn.  Domini  Ebfphar.di  Epifcopi 
Spi  rcPi  fis  &  Prxpofiri  Wci  ffcnburgen- 
C\s ,  ^^^c.  In  Spintualibus  Vicario 
o;cncrali  <5c  Iiidici. 

V  A  M   gr  itiinr^ 
quayncj^fcnere ,  vir 
Rcucrende  CU' 
rifnme  ^fornicmo' 
nes  <^libidinesfcm 
fera  D EO  punitd 
fucrinty  omtiesom- 
nium  temporum  ta 
Sacrd  i  ^ukm  f^ofa,  • 
m  HiftoriA  vno  ore  teflatum  fujunt.  Cuii^s 
itiam  rct,  ne foris fctitum  camti^ ,  domi  qucti- 
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4 


^  R.  AE  F  A  r  l  L 
^i}  ivjui^s  cxempla  oh  ocidos froponuntur. 
hm  ta?nen  'ut  in  pr/cfcnnartnn  fuperfcdcam , 
%^racttiQ^  deltberato  deltbratoej^  tudicto  tlla  con- 
Jidercindf,  perpendcnda^^  relt?jqno,  Jlludtan- 
tn;-/  addetjs ,  quod  ntmtrurn ,  quo  grautPU  quo- 
queafpi,riu6 aPEO  per CMagistratum  Diui- 
najententidcxecutorem ,  intamnefandajcelc' 
ra  idcntidcrf  '  ''rnaduerttttir  ^  quoqtteettam 
*vt  a  talihpt6  ^  cliquls  omnibt/s ,  Jlagitits 
dcffamus  ni^s  a  Diuini  vcrbi  mintflrts  ad  - 
moncmn       o  mngtstios  ,  acftad  id  natt  fU 

Nirimurin  vcrirmii,  fcmpcrcypimus- 
que  ncgara. 
K^dcoomnia,tn  vltimohoc  fenefccntls  mundi 
tcmporejtisq^  deri  '^'rincipiunt,  dr 

In  pcius  vucK,cv  i  crro  fublap/a  refcrri! 
f^erumenirnuerv  f  '  ■  'minum  geniistn' 
dies  magis  ^^^gtfg^  Luui^Sj  caacri  inflar  ,f  rpat, 
'viresg^^undo  vcluti  fihiadquirat  ^nontamen 
iPis,  qni  ad id  munerls ,  ( f  modo  munerls fui 
pdrtcsjartk  te6}a  conjctentia  excquivetint  i) 
duunitm  funt  vocati.admo^icndoycorrigcndoy 
dchoytmdo,  lapjos  crigendo  vrnquam  dcjijlcn' 
dnm  cfi.  Tteri  enim  nonpotefl^  quin  aliquijtl- 
tcrn ,  tam falutartbm  adhortationthtis  y  patcr- 

nisiL 
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R  AE  F   A  T  I  O.' 

ptsj^  correciiomUs  admomi ,  adbomm  men^ 
tern  redeant.  Hxc  l}e  ahj^  dubio  Reuerendus 
CLarij^tmmL  C.B  E  li  M  O  l^D  V  S 

f^Fr^^^  CaMra^ 
ti^EccLeJuVmancnfis  Canonictis  df^mj^mu^^ 
Jretti,  tnconciLtj  Laterancnjistit.de  pnhitcis 
^  <^oncubinariiscommentariosnon  mirmdocios 
quam  htfcetemporihns  accomodos  in  hcem  i 
ftp  aidit. 

Huncitaqueaufforem,  numquam  antehac, 
quodfitam,tn  Ceymank typis excu/um , k  me 
'^b  tnfnm  c}mbm  fiatebat  mendis  repuraa- 
t'»».cumrurfu,p„blictiurk  faciam  ,  %[, 

r  /■  ^"pci»  drpatrocinia 

eundem  dn.ulgarejlatui.   Idque  duas  hafice 

rrtT/r">"  ^  ^  ^^^- 

*  E  B  E  R  H  A  R  D  I  FpircopiSti 
■cnfi,  Pr.pofitt  FFctfenb,trgenfis.d  L 

"'"ofirtckmenttfiminomt„e,hutus  cri. 
rn^concubtnattescognitio,  eiufdemaue  exe- 

hhr,kcJ,onem,etfi  R.  r.  D.  nonnecen. 
^'am ,  tamenneciniucundamfore  confido 

""""deettamcumdtcJusauaorloficerfoscom 
n,en,artos  Reuercndtf.  EcclfiJ niTuZ 
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P  R.  AE  F  A  T  I  O.  . 

nJhicommenur.jpoim.qm'»'^»^^ 
crUimnatis,  iure  ^''od.mfroUc.ntur^non 
-uidi.  Bxquorumntimero  ^ 
eMris  eklu    ru  igitur  ,  vir  Reuerende  & 

IShofcemeosAlu^^^^^^^ 
Jtc/ufafufceftoslahores  m  tnrm  &t^- 
nata  heneuolent,a  htlm&hen.gnafrontefu. 
fcipe ,  &  mihi  metfif,  con  mhm  faue.  Vaie^ 
Sptr^  Nemetum  9.  A»-'^''"*    '  ^  ^ 


K.  T.  O, 


ftudofijf. 


BcrnJi-4usAlbiiniS(, 
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T.  V  M  D  E  P  V  B  L  1  C  1  S   C  O  N- 

cubinarijsiri  coiicordatis. 

S  V  M  M  A  K.  r  V  M. 

CMdtrtmomct  primipditcr  ratione  prolk 
procremdiit  r.ontrahunttir,  ^ femndario 
prjpter  r>tditatempithlicam^ 
Alatrimdniumnon  cauft  Ithidinls  ^fedpro- 
pterliberosprecreandos  iaftitHtum  futty 
aliter  diccrctur  connuhinm, 
Virginitas  exiftens  in  CMarid  principem 
mundifefcliit, 
\4  Dem  licet  ornnia  pofit ,  tamen  virginem 
^  poftruinamfufcttarenon poteft. 
U  Virgincs  geniilvs  magi^  mori  maluerunty 
quam  ohedire  carni ,  o^uod pluribm pro- 
haturexemplis. 
6  Sa^ias  efet  apr^fenti  vita  migrare ,  c(uam 

in  deftderijs  carnalibm  vitam  ducere. 
/      India  efi  oiuxdaRegioMquanulla  ItbidQ 
reperitur,nullafunt  coniugia,nuUi(^ho-' 
minesnafcuntur,  &nifiihiquUcaftitii-^ 
temJcrHamrif,  perpetuo  emlio  datur. 
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2        BeKxM.  ClTO.  COMMEKT. 

S  Sacerdouj  o(pnm,ficuf  m^pertum  a  Deo 
proce^it^ 

g  Pr£shyfert  in fuis  domihm  tenentes  comubi 

na^s  duo  grauta  committunt .  ^ 
jQ  -Deomaglsplacetgruniti^porcortim.quam  ' 

cantmpreshyterorum  luxuriantttm . 
n  Prashyteripeccata  himitnum  fitis  prmhu^ 

comedere  dchcnr. 
12    c^uj  fordidus  ejl ,  alicrtt^s  fordcs  purgare 

nonpotcft.  jj 
Dectm£tnptul.ifiint,  vtftntcthtimfacer- 

dotihtiu  ^ 

14  Sacerdotes  non  fccundum  carncm  ,fulfe- 

cundum  fptritum  vtuere  dehent. 

1 5  O pera  carnts  funt  forntcatto ,  tnconfmch- 

tiay&(imtlta 
j  6  Sacerdotthtisd.  ani  iqus permtttehaturpoj 

fiui fuis  vxortht^s  caufafdholis  procrtan- 

di^tantum. 
17  Meretict  adkmns  vnum  corpus  cum  ea  e 

ficitur. 

jS  Peccatum  quodcumj^  fecerit  homo  ,  extrt^ 
corpt4/i  efi:  qtti  autem  fornicatur  tnfium^  . 
corpu^peccat . 

ip  Preshyteri  occidentales  ohligantur  adp 
fetuam  continentiam, 

20  Presh 
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In  TlT.  De  PrR  CONCVB.  3 
0  Presbytertetiimgr.u.iaon  pojjunt  vxores 
Jihi  copuiare. 

^^pojioii  pafcebnntur  vxores  de  rnercedc 
p''(cduaiwms 
22  Vrdshytm  ocdlcntrjles  cjuare  vouerunt 
cv'^*r  item,(^ . , . . , .  ifignantur  ratione /. 


C/w . .oncuvtnarijrnciduntin  aduiteriuy 
/  ■  gium  fmprum ,  tnc^Jluofumy  con- 
tr.i  f-.aturam ,  (^qux  poena  imponatur 
ijiis  crtmimbti.i  ex  plHribta  demon(ira' 
tur, 

Atk.es  antiqui  (  vtrcfcit 
Ambrofius  in  Jibro  devirgi- 
nibus)  attcftantur  virginita- 
^'-'nicirctemplumDeirquo- 
niamChndus  cum  voluiirctaflluncrccar-" 
iicm,matrcm  fliam,cxqua  na(ccrctur,vir- 
gmcmcrrcvoluit.  tEtlicetmatrimo- 
la  contrahanrurcaprxcipua  intcntione 
procrcandx  lbboUs,q  uia  erat  vnum  de  tri- 
bus  bonis  matrimonii  >  &  in  hoc  veriatur 
pubhca  vtilitas.  1.  hoc  modo.  vcrfi.  vtilem 
rci  pubhca^  caufa  fobohs  procrcand^.  ff. 
dccondit. & demonftratio.  &idem  refcrt 
Cahftratusin  1.  hberorum  appellationein 
^verfi.qm  vxorcs  ducunt  voto&  animoU^ 

A  z 
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4     BEKM.   Cho.  CoMiMENT. 

bcrorum  procreandorum.  fFde  vcrbor.& 
rer.fignif.refcrt  etiam  Auguftinus  in  libro 
2  debonoconiugali,  t  quodmatrimo- 
nium  contradum  iinc  Ipe  prolis,non  ma- 
trimonium ,  (cd  connubium  dicitur.  Fuit 
enim  inftitutum  matrimonium  non  cau- 
falibidinis-.fcd  proptcr  libcros  procrean- 
dos,v  thabetur  in  principio  Gcncfis,&Le- 
mtici  21.  cap.  vbi  legitur ,  quod  in  lcgc  Mo- 
fayca  non  erat  pcrmilVum  coniugcs  de 
fcorto  acciperc  ,  aut  viduas  repudiatas, 
ncc  ctiam  virgincs  nifi  duntaxat  caufx 
procreandxfobolis&fic  concubitus  ma- 
trimonialiserata  pcccatoimmunis. 

Attamen  DominusnofterlESVs  Chri- 
flusataUcommixtionc  na(ci rcfutauitno 
bis  apcrtilfunc  dcclarans  (ibi  magis  placc- 
j-e virginitatcmquam  contipcntiam  con- 
iun-alem,vt  etiam  apparct  dcBcato  loannc 
Eiian2;clifta,  qucm  Chriftus  rrj^  caetcris 
Apoftolis  dilcxit,&cum  tanquam  familia- 
rem  cligit,e6,qubd  caftitatcm  (cruaftet, 
virginitatis  lilio  decoratus  clfct,qu2e  eft  vin 
tus  animr ,  &  fecum  comitcm  habct  forti- 
tudinem:&  qui  virginitatem  habet ,  forti- 
3  tudinemhaberccouuincitur:  t  iHaeft 

erg«>. 


Int  Tit.  De  Pvb.  Concvb.  5 
crgo  qiia:  cxiftcs  in  Maria  principcm  mun- 
d\  fcfcllit :  illa dlctiam ,  quxintcr  cxtcras 
animi  virtiitcs  fcruari  dcbct  intadarquiafi 
fcmcl  fucrit  aminii ,  rcftitui  non  potcft :  vt 
cft  tcx.in  l  vn.  Cdc  rapto:virg.  vbi  dicitur 
quod  mulicr  corrupta,  &  violata  rcftitui 
non  potcft,6:gl.ibi  didt,quod  ctiam  Dcus 
facerc  non  potcft ,  quod  illa ,  qux  fuit  cor^ 

4  rupta,non  fitcorrupta  :  f  HcctDcus 
omniapofnt:tamcn  poft  ruinam  virgine 
fufcitarc-non  potcft  (Scadillamglofl:  con- 
cQrdat  aliaglofl^in  c  fupcreo.  dc  bigamis. 

i  quod  didum  ctiam rcfcrtHycronymus  in 
cpiftola  ad  Euftochium ,  vt  habctur  tran- 
fumptiucin  c.ll  Paulus  ApoftoIus.32.q.6, 

Pr<ctcrca  hoc  probant  monimcnta  pri- 
fcarum  virginum ,  qux  plurcs  fccundum 

5  carncm  viucrccontcmpfcrut^t&magis 
mal  ucr  u  n  t  mori  ,q  uh  m  obcdirc  carni :  vn- 
deapudRomanosvirgincs  qux  fccuduni 
carncm  viuere  contcmpferunt,in  maxi- 
ma  rcputatione  habcbantur  j  vt  patet  dc 
duabus  filiabus  Romanis ,  quarum  matcr 
vocabatur  Ccdaia ,  qu^  cum  (  abfcntc  pa- 
trc)duos  iuuenes  praEtcreimtcs  iurc  hofpi- 
talitatisiufcepiflct,ipfi  quoqj  iuucncs  iioii 

A  3 
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6  CnO.  COMMENT. 

indulferunt  honori  filiarum:  fcd  didis  vic: 
ginibus  nodc  violentia  intulcrutproptcr 
quodftuprunidi(^xvirgincs  muftiis  mu- 
cronibus  fecocidcrunt:  patctctiam  dcilla 
virgincquam  lioftisMaccdo  corruperat,q 
modicumdiflimulauit  violctiae  fibifa6l:a: 
defolatorcm:  &  nihilominus  tadcm  fuum 
y  iolatore  iugulauit,  &  mox  gladio  fci  pfam 
interfccit,noles,pdita  virginitatc ,  duccre 
vita.  Quidexeplaiftadc(ignant?nifi,quod 
carni  non  eft  aircnticndum;  quiniuio  mc- 
lius  foret  a  prxfcnti  vita  migrarc ,  quam  in 
defiderijs  carnahbusvitaduccrc:  vndc  A- 
poft.ad  Rom.8.  diccbat ,  qui  in  carne  funt, 
Dco  placcrenon  poflunt.&adGal.s.  fpiri- 
tuambulatc&dcfidcriacarnis  non  pcrfi 
cietis,&  Apoft.x.  Coi'  7  virgocogitatquae 
domini  funt ,  vt  fit  landa  corporc  &  f  -iri- 
tu.  Videtis  ergo  quanto  aftcdu  vctcrcs  ca- 
ftitateamauerunt,  vtetianarratur  dc  qua- 
dam  Grxca foemina  Hy  ppo  nomincqux 
cum  hoftiu  daflc  eflct  exco^  pta,  i  n  mare 
abiecit,vtmortepudicitia  tuerctur  narra- 
tur  etia  de  quodam ,  qui  fiHa  fuam  intcrfe- 
cit  eo,quodApiusClaudius  violeter  ad  ftu-^ 
pru  ipsainducere  volebat :  malcbat  enini^ 

pu-' 
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Inf  Tit.  De  Pvb.  Concvb.  7 
pudiccE  filix  cfTe  in  tcreptor,   patcr  corru- 
ptx.  Narrat  prxtcrcaAmbrol  lin  lib.  dc  Vir- 
'  gin.c.3  dcpclagiaqusecLicflctapudAnthi- 
• :  ocuina:tatisi5.annoru,& prxdonibuscir- 
•  1  cu mccpta yidcrct :  matrc  abfcn tc liiisqj 
fociabusin  aqua  fc  proiccit  malcns  niori 
quam  violari.  Scribitctiam  Solinus.Iib.7. 
*  7  tquod  in  ludia  quxdam  cfl: rcgio  i n  qua 
nullalibidoinucnitur  atquc  pctulantiani 
ignoranthomincsiitaq^nulla  funtconiu- 
gianiilliqjhomincsibi  nafcuntur:6:  tame 
ib.idGm  plurcscomorantur:  iiullus  tamcu 
ibi  admittitur,nifi  caftitas  mcritum  profc- 
quatur,quam  caftitatcm  ,nifi  quis  fcruauc- 
rirapriedida  rcgionc  uibmouctur  (Scpcr- 
pctuo  cxiliodatur :  rccitat  infiipcr  contra 
louinianum  Hycronymus ,  qualitcr  Diiy- 
lius  vxorcm  tan  tc  co  ti  ncn  tic  d  ux  it,  vt  om  - 

nibus  continctibus  cflct  cxcmplu.  accidit, 
quod  isiamfcncs  &  trcmcnti  corporcin  - 
quodaiurgio  audiuit, cxprobari  libi  qucd 
os  foctidum  haberct ,  quo  audi to ad  vxore 
acccflTit  ipfam  rcdargucns  cur  libi  hoc  non 
intimafl^ct,qua^  rcfpodit,  feciircm(inquit) 
iiifi  putafse  omnibus  viris  fic  os  olcre,cccc 
quata  pudicitia  qnuqua  alterias  vu-i flatu 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


8       BeKM-  CllO.  COMMEN. 

Siigitur  viiginitas  intcr  plcbciosobti, 
neatlilm,&coronavirtutis,multbfortiii^ 
c6tinctia,&cafl:itas  i\  clcricis  inuiolabitcr 
vcnit  obfcruada;quonia  vitaangclica  du- 
ccre  .dcbet,ipfi.n.angicli  Dei  appcUatunvt 
rcfertHieronimus  liipcrMalacliia.c.2.eo, 

8  tquiaofticiumficcrdotiificutimpcriu  ^ 
aDcoprocciritinautli.quomod.opci%cp.  j 
crgo  taleiu  dignitjrcm  faccrdotalcm  lu- 
xuriofis  amplcxitnis  alijs  immundis  & 
libidinofisadibusprophanare  &macula- 
renondebcnt,ncid  obijciatur  quodha- 
bctur  Ezcchiclis,c.22.  in  quo  dicitur  laccr- 
dotcs  contcmpfcrunt  lcgcm  mcam  &pol- 
lucruntfanduaria  mca,&intcr  fanctum, 
&prophanumnon  habucrut  diflantiam: 
& inter  pollutum , &c i mmundum  nufqu^ 

9  intcllcxerunt.  t  Qni  crgo  prxll^ytcri 
focarias  ,feu  concubinas  in  lUis  domibu^ 
tcnent,duograuiacommittunt:prim6  do 
minicum  corpus  maculant,  Secundo,  po- 
pulum  &  Ecclefiam  fcandalizant.  Maxi- 
me fiextali  illicitocoitu  habcant  fpurios, 
quos  coguntur  alimentare  de  Chrifti,  6c 
pauperum  patrimopio.  Vnde  proptcrvi^ 
t^m  impndicam^  luxuriolam  taliumfa- 

ccr- 
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In  Tit.  De  Pvb.  Concvb,  9 
jCcrdotLimChrillus  plcrunq;  ad  prcces  no- 
ftras  &  gblationcs  aurcs  dcdia;naturcon- 
iicrtcrc :  6cnoftra  facrificia  contcmnit ,  & 
holocaufta  taquam  abominabilia  rcfpuit, 
orationcs  noftras  non  audit ,  dicentc  Pro- 
phcta,non  accipiam  lacrificiimi  dc  mani- 
bus  vcftris :  quia  polluti  cftis.  Vnde  rcfcrt 
lo  Auguftinus,  t  quod  Dco  magis  placct 
jrugitus  lconum  fiuc  mugitus  boum,vcl 
,  grunitus porcorum,quam cantusprxft)y- 
tcrorumluxuriStium.  Viri  cnimccclcfiar 
ftici  ad  hoc  dcputati  fiuit ,  vt  in  caftitate 
Dco  famulentur.  Quale  cnim  crit  obfe- 
quium  ilIorum,fi  mcns  polluta  fucritraut 
quomodofacrificium  oftcrcntDco,fi  co  • 
rum  vita  maculata  cxtitcritr 

Scd  q  uarc  cft.qucd  laccrdotcs  tot  1  uxu- 
rijs  inquinantur,rcfpondctur  proptcr  con 
fbrtia,conuiuia ,  &  cum  muHcribus  collo- 
quia&  lecrctas  contabulationes  :quiata- 
lia  funt  prxludia  vcncris ,  &  faccrdotcs  la- 
fciua  voluptate  corrumpunt ,  quia,  in  q  ui t 
Hicr  o  nimusjgladius  igncus  fpcf  ics  m  ulie- 
ris:  nam  qui  ^angit  pifccm ,  ab  ea  coinq  ui  - 
nabitur.  ideo  a(pei:  atque  rigidus  &  breuis 
C:um  mulieribus  efthabcndus  fermo.  Fu- 

A  5 


10    Berm.  Ciio.  CoMMrN. 
giendacftcrgo  libidinisoccaficvr  (accr- 
dotcs,non  in  caiiu^icd  in  Ipiriru  (uu  A  nc 
nicmoriam  ih  mulicribusponant,proiir 
lcgirur  dcAccrnoAbbatcquod  cii  muiici 
c\uida  fibi  poftularcr  vtinorationc  habc- 
ret  cius  mcmoria.ipfc  rcfpondit  roo;oDcu 
vt  iplc  mcmoriam  tuam  aufcrat  de  cordc 
mcoin  admirationcm  rcsiftadcduci  non 
dcbct  fi  his  tcporjbusChriftus  nobis  irafci- 
tur,ri  fotfiagclla  iiiq  iracudi?:  nobis  jmmit 
tatifi  tot  varias,  &  graucs  tribuhuioncs  pa- 
tiamur,ri  tot  difcrimina  bcili,pcftis  &infcr 
tilitatis  nos  aggrcdiantur:  apcrtii  cft  ctiam 
^pcccatisChriftu  pcr  fuosfaccrdotesde- 
bcrc  placari.ad  quos  fpcdat  ^  pcccatis  po- 
puH  orarc&illos  apiidDcu  mcdiatorcs  cx- 
II  iftcrc,  t    pcccata  homi  n  u  comcdcrc, 
&  fuis  prccib^  ca  dcbct  co^umcrc  :  vt  rcfcrt 
Hicron  .in  c.qa  iaccrdos,io.q.i.&in  c.  nulii. 
3.q.i.fcd  propter  eorum  vitam  luxuriofam 
Dcu  quc  dcprccantur,irritat iuxta didum 
Grcgorii  dicetis:cu  his.qui  difplicct,  ad  in- 
tcrdu  mittitur  irati  animus  proculdubio 
ad  dctcriora  prouocarur  corti  incontincn- 
tiaralcs  f^iccrdotcs  concubinarios  corara 
Dco  dcprccari  rcddit  indignos  in  tantu,vt 

etiam 


\ 
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In  Tit.  De  Pvb.  Concvb.  ii 
ctia  pro  ^pnjs  pcccatis  cxorarc  no  poflunt 
qiialitcr.n.pro  pccatis  alioru  dcprccabun- 
tur,q  pro  proprijsDcLi  non  valcnt  rcddcre 
placabilcm?Apparctcxprc-cdid:is,qu6dia- 
ccrdotcs  ab eoru fpurciti js  dcbct primitus 
iiiudari,quam  alios  a  liiis  dclidis  mundarc 
valeat  maxime  a  fornicationc  &  cocubina 
I?  tupubIico,vcl.occulto,q  no  tantucorpus 
ycriunetiaanimamaculat.idcoapud  vul- 
iz  garcsnatumeftilludadagiu,tqu6dqui 
||  fordid  us  crt,ac  immudus ,  quo  modo  alte  - 
riusfordcspurgarc  KOtcritrcpdidum  icgi- 
tur  ccclcn.3?,c.in  quo  dicitui%abimmi:ido 
qms  Riudabitur  ?  quoniaDcusexfbrnica- 
tioncfaccrdotis  quarlurimu  irritatur  c6, 
quia  fidc  i  ncontinctia;,  q  ua  te^ore  Vnx  or- 
dinationis  Dco  promiicratinancm,  6c  va- 
cua  flicit^rcfcrt  ctia Inn<^rc.fccudus  ita  fuif- 
ic  ftatutu in  cocilio  Toictano  aiillum  dc • 
bcrcrecipiin  faccrdotcm,nificiuus  cafti- 
t^s  ante  fiifcoeptum  ordincm  fUcrit  appro- 
bata,  quod  fi  concubinam  ex  poft  rcpcrtus 
fucrithabcre,officio..atq5  beneficio  eccle- 
fiaftico  carere  voIuit,ex  quo  tacite  in  colla 
tionc  fuoru  ordinum  fcipfum  obligauit  ad 
perpctua  con  tinentia,qua  fi  violare  pfum- 
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12  Bek.  Cuek.  Commen. 
pfcrit,nonChriftuin,qucin  cxtrcmisfpc 
rat iudicc aducrlari u/cd  fcipfum  fcfcllit.  ^ 

Lcgccnim  ncdum  canonicavcrumctia 
diuina  prxlbytcri  maxunc  habcntcs  cu- 
ramanimarum  cxdcbito  ofiicij  tcncntur 
pro  fuis  parrochianis  cxorarc,  a  quibus  dc  - 
mas,oblationcs>&cctcras  elcmofmas  pcr- 

13  cipiunt,t  i uititui t  cnim  Dcus dcci mas, 
yt  fuit  in  cibum  (accrdotibus  in  domo  do- 
mini,vt  lcgitmNumcrorum  iS.  cap.inhi- 
betibi  Dcus ficcrdotibus  diccns,nihil  a- 
liud  poflidcbunt  decimarum  oblationc 
contcnti,quas  in  vfiis  eorum,&  ncccflaria 
fcparaui ,  quod  hodic  a  faccWotib'  noftris 
non  obfcru;Uur,quoniamvcrincgociato- 
rcs  ruralcsA  mcrcatorcs  cfl'cdli  funt,&  di- 
citur  in  codcmtextu,  quod  qui  mundus 
cft,illi^  dccimis  vcfcctur,  &  non  alius.Dp- 
lose  crgo,& fraudulcntcr in  intcritum  co- 
rum  animiE  talcs  fcccrdotcs  bcncficiati 
dccimasj&oblationcs  a  populo  accipiunt: 
cx  quo  pro  pcccatis  fuorum  parrochiano- 
rum  non  orant,ncc  pro  cis  futiicictes  funt 
orarc.  Vndc  Deus  loqucns  facerdotibus 
immundis  Efayse  cap.  i.  dicit  fada  vcfl:ra 
funt  mihi  molcfl:a,ac  cum  cxtcnderitis  ma 

nus 
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In  Tit.  De  Pvb.  Concvb.  li 
lius  veftras ,  aucrtam  a  vobis  oculos  mcos: 
&  cum  multiplicaueritis  orationem  vc- 
ftram ,  non  cxaudiam :  quia  immundi ,  6c 
poiliiticftis.  Sicctiam  loquitur  dominus 
adfaccrdotcs  pcr  osMalachiie  Prophctac, 
cap.i.  diccntis,  non  cft  mihi  in  vobis  volu- 
tas,&  munus  non  fulcipic!  de  maiiu  vcftra. 

14  Caueant  igitur  viri  ecclefiaftici  vt  f  no 
fccundum  carncmfcd  lccudum  Ipiritum 
viuant  quia  fprout  dicitApoftoIus  ad  Ro- 
manos :  8.  cap. )  qui  in  carne  viuunt ,  Dco 
placcre  non  poftluit,illi  autem  dicuntur 
viuere  in  carne  ,  qui  operatur  fccunduni 
carnem:et(i  quaeratur^quaedicantur  opera 

15  carnis:rerpondctur  f  quod  fornicatio, 
immundicitia ,  &  impudicitia :  talia  cnini 
opcrain  viris  ccclcliafticis  rcperirinon  li- 
cc.t:  vndc  D.  lacobusin  liia  canonica  lo- 
qucns  ad  eos  ait  mortificate  mcmbrave- 
ftra,quac  fun t fupcr  terram ,  ne  jncidatis  ia 
fornicationem,  immundicitiam  ,  hbidi- 
ncm  &malam  concupifccntiam:quiapro 
ptertalia  vcnit  ira  Dciin  filios  incrudeli- 
tatis,  Quid  enim  magis  maculat,  &deni- 
grat facerdotes ,  quam  immunda  conuer- 
fitiofordidarucQncubinarumfquidenim 


Early  European  Books,  Copyright  ©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


14        B  E  IV   G  H  O.   C  O  M  M  E  N. 

viliiiscftprcfbytcris?  5cqLiid  lbrdidiiis?qu.t 
morcporconun  libirlnTofi^  c^k  luxuriofis 
aniplcxibus  dclcdaii .  .^.-.u mi  foetidus 
eftillis  (c  mcrctricu  6:  concubinnrium  rc 
probatoconcubitudanabilitcrcomilccri. 

l^rxtcrca  curarc ctiam  dcbcnt  (accrdo- 
tcsnc  vitam  ducant  impudicam  /cqucn 
tcs  cxcmi  lum aliorum Apoftoloru  domi- 
ninortri  Icfu  Chrifti,qui  priulquam  fuc- 
rint  allecuti  dijrnitntc  laccrdotalcmafuis 
pro  r  ri  j  s  vxorib  us  a  blli  n  ucr  u  n  t  &q  ui  tcili- 
porc  lux'  vicis ,  id  cfl: ,  hcbdomadae  in  tem- 
plo  miniftrabat ,  non  crat  fibi  fas  frui  con- 
cubitufuaj  lcgitim.x  vxoris,vt  talis  Liccr- 
dos  Iibcrius.&:  mudi  us  val  crct  d  i  ui  nis  m  o- 
16  naftcrijsinrcndcrc, t&finitalua  hcb- 
domada,iirilaccrdoti  pcrmittcbatur  ^  oHc 
frui  vxorc  fua  caula  Ibbolis  procrcando:  ta- 
tum:  crc^o,  multb  forrius  lacerdotcs  noux 
legis(quibusmatrimonia  etiam  cumvir- 
ginibus  intcrdicuntur  )  dcbcnt  fc  ab  im- 
mundis,&corrurtis  merctricibus,  &  con- 
cubinis  abftinere.Hec  decifio  fortificarur, 
quia in  vctcri  tcftamento ,  qui  crant  dcfti- 
nati  ad  portandum  archafoedcris  domini, 
debcbant  prius  ab  immundicitia  cuiulq; 

forni- 
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In  TiT,  De  Pvp..  Concvb.  15 
fornicarioniseirc  mundari,&  (iindificari 
vr  habcrur  primi  Rqgum  c.  7.  fanclificarrit 
Elcazarum,  vt  cuftodircr  archam  domini: 
&ctiam  primo  Paralipomcnon.c.  i^.fan- 
dificati  limt  (acerdorcs  &:Lcuite>vt  porta- 
rcntarchamdomini  :crgo  multo  forriiis 
/acerdotcs  noua:  legis  dcbct  ab  omni  fpur- 
ciriacircmundi,qui  non  archam  %ura- 
tam ,  fcd  tidem  carholicam ,  ecclefiam,  & 
corpus  verum  ChrKli  habent  cuftodire- 
portarcarqs  fumere :  mudamini  ergo,qui 
fertisvafadomini.Talis  reuerenria,&mij- 
diciain  archa  Mofaycadcbebarur  proprer 
tabulas Mo)  ii  & virgam  Aaron, qua; in  ea 
repoiira:  feruabantur:  quia  digiro  Dei  fcri- 
prx  erant :  hoc  idem  probarur  Exodr.  19. 
cnp.  vbi  Dominus  iulFit  filijs  Ifrad  per  os 
Moyli  a  fuis  proprijs  vxoribus  pcr  tri- 
duum  abftinercvthbcriiis  dcuotioni,& 
orarioni  intcndcrc  poffcnt  ,  multo  ma- 
gis  lacerdorcs  nouaelegis  debcnr  fe  ab- 
ftinerc  a  libidinofis  amplexibus.  Prsetc- 
rea  fortius  demonftratur  Exodi ,  12.  capit. 
nam  filij  Ifiael  in  mcmoriam  fua!  Hbera- 
tionis  de  AEgipto  fingulis  annis  con- 
mcucrunt  «dere  agnum  pafcalem  vndc 


16      BER.M.  CnO.  COMM!  N. 

dominus  pcr  os  Moy fi  prxcepit  cis ,  vt  co^ 
mcdcntibuscumlubos  praecingcrcnt  pcr 
que  nobis  figuratur,quod  faccrdotes  nou^ 
le^^is  fumentes  ajnum  pafcalcm ,  hoccft, 
fandifraiium  corpus  Chrifti  dcbcnt  cllc 
mundi  corpore,ficut  &mcnte,quod  idcm 
habcturExodi,30.cap.  poftquam  Moyfcs 
iuxta  preceptum  domini  perfecit  taberna- 
culum  foedcris,prxccpit  dominus,vt  iuxta 
altarc  tabcrnaculi  ficrct  labrum  xncum. 
id  cft,vas  aptum  ad  lauanduni ,  vt  quando 
Aaron,&  cius  filij  vellcnt  in  altari  Domini 
facrificare,prius  lauarentpcdcs  &manus 
&  immaculati,  &  mundi  in  confpcdu  do- 
miniainfterent,per  quodclare  nobisde- 
monftratur,  quod  facerdotes  nonx  legis 
prius,qiiam  ad  conteandum  domini- 
cumcorpusacccdunti  fpurcitla  pcrcon- 
feflioncm  ,  &  pocnitcntiam  dcbent  efle 
mundi:quoniam  Leuiticizs. ca.dominus 
loqucns ad filios Leui,  ait :  docebitis  filios 
veftros,&  caueant  immunditia  &  non  mo 
riantur  in  fordibus  fiiis,  eftote  (andi :  quo- 
niam  e2;o  landus  funi  •  &  hoc  idem  habe- 
tur Exodi  2i.cap.  vbi  dominus  loquens  fa- 
cerdotibusdicit,  qui  incenfum,  &  panes 

oftb- 


In  Tit.  Df  Pvb.  Concvb.  17 
Cfrcriint  Dco  fixo  fandi  erunt,vndc  domi- 
niisadMoyfcn  loqLicnsdicit,loqiicns  ad 
Aaron  hojno  dc  fcniine  tuo ,  qui  habuerit 
maculam  non  olfcret  panemDco  ruo,nec 
acccdct  ad  miniilcrium  cius.  Nec  funih- 
tcrcadcmlegc  erat  pcrmifllun  ofFcrrc 
^ni  malia im munda ,  6c  maculata.  imo cx- 
frclsecrat  prohibitum^  vt  liabetur  Deu- 
tcronomij,/.  ca.  non  immolabisdomino 
boucm  ac  ouem  vbi  fit  macula,  quippiam 

vitij:quiaabhominatiocftdominotuo.(5c 
lcgitur  Lcuitici,  15 .  cap.  vbi  dominus  iuflTit 

cumquircmincpollutuserat  caftra  Ilrael 
vfq5  ad  vcfpcram  eijci :  necdignus  erat  ad 
tcmpluni  domini  introirc  donec  fandifi- 
caretur &  mudarctur.  Ergo multo  fortius 
facerdotesnouxlcgis  quiin  fuisdomibus 
non  vercntur  publice  tenere,  &  nutrire 
concubinas,  dcbcnteijcia  tcmplo,&mi- 
nifterio  altaris,doncc  per  confefrionem  8c 
poenitentiam  eorum  maculam  &  fpiuxi- 
tiam  purgaucrint. 

Fortificantur  priediaa,quiafvt  fuperius 

diaumextitit)inprimtiuaecdefiaprohi- 
bitum  non  erat  facerdotibus  ac  alijs  mini- 
Itrisaltans  commifceri  cumfuislegalibu^ 

B 


18     B  E  R. M.    ^  XI  u .       V )  M  M  E  N. 

vxoribus,  quibus  tamcn  ab  ecclefia  occi- 
dcntali  prohibituni  fuit  iuxta  canoncs  & 
fandorum  patrum ,  nc  ampicxibus  matri-  - 
monialibus  vtantur,crgo  quanto  magis  z 
a  meretricibus  &  concubinis  abftincrc  dc-  - 
bcnt.vnde  Apoftol  us  Ti  motlieo,3  .cafcri- 
bens  qui  crat  praeft^ytcr ,  &  Epifcopus  eum 
pr^ecipuc  hortabatur  adfcruandam  cafti-  - 
tatcm,contincntiam.  Sicinquicnsopor-  ^ 
tct  epifcopos ,  diaconos,  &  pralbytcros  cf^ 
fepudicos:&  Apoftokis  loqucns  pvxiby- 
teris  ad  Corinth.  quanto  (it  dicit ;  nefcitis, 
quia  tempkun  Dci  cftis  &  fpiritus  in  vo- 
bis  ^  eo  quia  prxxiofum  corpus  domini- 
cumin  fuis  corporibus  rccipiunt,crgo  cor 
pora  fua  immacuiata  cuftodirc  dcbcnt: 
quod  faccre  non  poftunt  fi  ampiexibusl 
concubinarijs  fruantur  :  quoniam  (vtait  V 

17  Apoftohis primx ad  Corin.6.ca.)  tqtii  i 
adhxrctmcrctrici,ynum  corpus  cum  cai 
cfficitur.  nam  omnia ,  &  quxcunq;  pccca-  - ' 
ta ,  6c  animam,  tantum  dc  non  corpus  ma- 
culant,fed  fornicatio  vtrunq;iuxta  fente--  - 
tiam  ApoftoH  ad  Corinth.6.  dicctis  omne  1 

18  t  pcccatum  quodcunqj  feccritliomo  ( 
cxtra  corpus  eft ,  qui  autem  fornicatur ,  in  v 

fuum 
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1n  Tit.  De  Pvb.  Concvb.  ip 
ilfuum  corpus  pcccat ,  caucant  crgo  faccr- 
f  <ddtcs,corpus  fuum ,  quod  eft  teplum  Dei, 

habitaculum  fpiritus  fandi  pcr  carnis 

concupircentiammaculcnt,acdifFamcnt, 
liint  cnim  mcmbra  Chrifli,  crgo  membra 

jmcrctricisefficcrcnondcbent. 

Etnedum  lcgcs  Apoftolorum ,  vcrum 

tiamciuilcsftatucrunt  oblcruare  caftita- 

temcosqui  ecclefiafticam  clcgcruntpro- 

fcnfionem  eis  ihterdiccndo  confortium 

concubinarum  vt  cft  cafiis  inl.quicum, 

C.dc  cpifcop.  &  cleric.ea  ratione ,  ne  cafti- 

tatcmieu  mundiciam  quam  ex  voto  fer- 

uarc  tenentur ,  quouifmodo  corrumpere 

aut  macularq  pra^fuman  t,refert  ctiam  Ln' 

pcratorm§.  fi  quis  autcm  monachus.  in 

authdemonachis,colI.i.quodficutcIeri- 
cunlacrisordinibusconftituti  prohibcn- 
tur  contrahere  matrimonium  qui  con- 
tradus  erat  adus  ciuilis ,  &  permiflluus  v- 
traq,  legc,  ergo  multo  magis  prohibentur 
lecum  tenere  concubinas.  fortificatur  per 
tex.m  §.clericos.in  auth.de  land.cpilc.  vbi 
clcrici  ordinari  prohibentur ,  nifi  iciant  h- 
tcras,&  rcdam  fidem  habeant  necetiam 
concubmam,nccbaftardos  ,ergo  multo 
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20  Bekm.  Cho.  Commek. 
fortius  iam  promotus  prohibetur  tcncre 
cocubinam ,  quac  dccifio  obleruatur  apud 
facerdotcsgentilium  fcu  j  aganorum,qui 
fecundum  corum  ritum  contincntiam 
cuftodire  tenebantur  ,  idco  in  ThimaiO 
Platonis  legitur  quod  ilh,  qui  dignitatc  ia- 
cerdotali crant  praepofiti  in  ciuitate  Athc- 
nienfi  a  c^etcro  populo  lcparabantur,ne 
corum  caftitas  macularctur.  Hi  igif ur  fa- 
ccrdotcs  idolorum  fcu  fimulachrorum 
feaUbidinofisamplcxibusabftincbant,ci- 
go  multo  fortius  f accre  tencntur  laccrdo- 
tes  caftrum  qui  dictim  corpus  domini- 
cum  confccrant. 

Vidcmusctiam,quod  in  ecclcfiaocci- 
dentali  nunquam  licitum  cft  clericis  infa- 
cris  conftitutis  matrimonium  contrahe- 
19  rc ,  vcl  fi  iam  con  tradum  t  erat  antc 
fulccptioncm  ordinum  non  dcbcnt  vti 
amplcxibusconiugalibus ,  fcd  inuiolabili- 
ter,&perpctuam  dcbcnt  obfcruare  cafti- 
tatcm,vtftatuit  Lucius  Papaprouthabe- 
tur  tranfumptiue,cap  i.miniftri  altaris.Si. 
diftind  fcd  non  talcm  caftitatem  in  fuis 
xiiiniftris  obfcruat  ccclefia  oricntalis ,  quae 
matrimonio  per  prius  cotrad^o  fccundum 
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In  Tit.  De  Pvb.  Concvb.  21 
rorum  rirum  libcre  amplcxibus  coniuga- 
libusporcftvti,licctii  lcmel  adiacros  or- 
dincs  promoti  fucrint ,  dcinccps  non  pof^ 

20  funt  fibi  vxorcs  copularc,  f  lcd ad pcr- 
pctuam  contincntiam  obligantur.  Etifta 
dccifio  facit  contra  pIurimos,qiiifrontc 
inexcogitata  aflcrunt  pra:fl3ytcros  graxos 
poflecontrahcrc  matrimonium  quod  faU 
fum  cft, vt  ftatutum  fuit  in  fcxta  fynodo 
Niccna  qux  habctur  in  cap.fi  quis  corum, 
22.  dift.  6i  in  cap.  cu  m  olim ,  extr.  de  clcric. 
coniugat  &idcoin  iJIa  ccclcfia  oricntali, 
quinon  poflfunt  contincrc,&  dcfiderant 
adfacrum  minifterium  altaris  afccnderc 
cauti  fint,  vt  priufquam  ad  ordinem  prx- 
ft^yteralem  deucniant  vxorcm  ducant.  & 
iftaeftdiffcrcntia  intcr  miniftros  ccclefix 
orientalis>&occidcntaIis.  Prarterearefcrt 
gIofl'in  c.omnino.31.  dift.  in  vcrbo,  Paulo 

21  Apoftolico,tquodApoftoIi  lccumdu- 
cebantvxores,vt  eisfcruirent  in  cibispa- 
randis:&  ab  cis  pafcerentur  dc  merccde 
praedicationis ,  &  non  vt  copula  carnali  v- 
terentur,quod  didum  cxtollit  Panor.in  c 
confuItationi,cxtra  dc  frigid  &maleficiat. 
fubijcicns  quodvxorcs  Apoftolorum  ca- 

B  5 
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Z2    Berm.  Cho.  Commen, 
fle,vt  fororcs  viucbaiit :  fi  crgo  adus  con- 


iugaiis,qui  cit  cuiiiis  Aicgituiuis  fit  fccuu- 
dum  canonicas  0n(ffcioncs  faccrdotibus 
prohibitus ,  ccrtc  multo  magis  in  cis  vidc- 1 
tur  prohibitus  omnis  adus  mcrctricaHs> 
&  concubinarius,  qui  vtraq,  lcge  cft  dani- 
natus. 

Et  fi  qua.Tatur  quarc  cft,  quod  in  conci- 
lioNiccno  ftatutum  fuit  pcr  ccclcHam  oc- 
cidcntalcm,quod  cius  miniftri  tucantur 
dciioucrc  caftitatcm :  &  dcbcant  abftincrc 
abvxoribus  pcrprius  Icgitime  habitis,re» 
fpond?nir,qu6d  pku'cs  cx  iacris  canoni- 
'  .  poflimt  cUci  rationcs :  f  prima  cft 
ui.i  i .  lariti  lunt  ca  conditionc  nati  ,vt  om 
ni  cafu ftiidc  ^  ^ '  ni omodo  eorum  vxori- 
bws  complaccrc  v  alcant :  crgo  minus  pof- 
limt  cogitarc  qiix  ad  diuinum  fcruitium 
fpcdant,  <Sc  hancrationcm  ponitlnnoce- 
tius  tcrtius  in  c.diucrfis  flillacijs,cxtrade 
clcricconiugat.pro  qua  facit  didum  Eua' 
scHcum  Matthci  6.  cap.  ncmo  potcft  duo- 
bus  dominis  (eruire :  quia  aut  vnum  odio 
habcbit,&  altcrum  diligct :  ncc  poteft  quis 
Deo ,  &  mammonaE  fimul  (cruire.  Secun- 
da  ratioiquia  impoffibile  cft  j  quod  aUquis 
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In  Tit.  De  Pvi3.  Concvb.  23 
volLiptatibLis,fcu  carnaiibLis  dcrKicrijs,6c 
diuinis^fcLi  ccclcfiafticis  lcruitijs  finuil  de- 
luotcvacarcpofiitrquia  cithara  cumpfal- 
tcrio  nialc  concordati^c  (ic  vita  adiuajfub 
quaviucrc  vidcnturilli,  qtii  habent  vxo- 
rcs>non  bcneconucnit  cum  vita  contcm- 
clatiua,(ccundum  quam  laccrdotcs viuc- 
Jrc  dcbcnt.Tcrtia  ratio,qLiia  qui  Dco  dcdi- 
catur  non  in  partcm,  fcd  in  totum  dcdica- 
ri  dcbct :  fcd  iiixta  dccf  ctum  Apoftolicum 
quod  rccitatur  in  concilio  gcncrali,inc. 
nondcbct,cxtra  confang.  &affinitatc.iii 
qiio  dicitur ,  qLiod  maritus  non  habct  po- 
tcftatcm  fui  corporis,fcd  vxor .  &  ccon  tra: 
crgoinpotcftatcmariti  noncft,obftante 
I  vxorefein  totumDcodcdicarc:quaratio- 
i  nc  rcciindum  dccreta  canonum  conftitu- 
1  tum  cft,quod  Ci  matrimoniumfuerit  con- 
I  fumatum  pcr  copulam  carnalem ,  alter cx 
•  coniugibus  non  potcft  voucrc  caftitatem, 
autrcIigioncmingrcdi,nin  altcrconfen- 
tiat:&fimilitcrcaftitatcm  ,&continentia 
obferuet.quarta &vltima  poteft  efle  ratio: 
quia  praift^y  teri  eorpore,ficut  &men  te  de- 
.  bcnt  cfle  mudi,  qnx  mtidicia  non  videtui: 
cfleinconiugibus,hcct  copula  matriiuo- 
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24   Ber,.  Chok.  Commen. 
nialis  fit  immunis  a  pcccaro,  qiix  ratio  aur 
thoritate  vctcris  tcftamcnti  probaturde  j 
Oziaregeludavxor?ito,qui;curcmclinte-  j 

plo  officiu  pr^lby tcrorum  cxcrccrc  vcilct,  j 
acccpit  inccnfum  vt  iuxta  altarc  domini 
adoleret:ab  Acharia  Prophcta,&: a cxteris  , 
prxlbyteris  fuit  prohibitus ,  ne  taUa  face-  \ 
rct.Ipfc  autem  eorum  prohibitioncm  con 
temnendofuis  proprijs  manibus  accepit 
incenforium,lcuthurribulum,  vt  adok: 
ret:ea  punitionc  fuit  punitus  quod  in  fron 
tefuaindilatc  ortatuit  lcpra,quv^  eum  vfqj 
ad  vltimum  Ipiritum  vitx  comitata  cft. 

Videtis  ergo  quomodo  vtraqj  lcx  in  (a- 
cerdotibus  laudat  contincntiam ,  &  con- 
cubinatu  damnat:&ea,qux  fupra  dixim', 
n6j>pteromncs  ,fcd^^ptcrcerpos  cocubi- 
naris  clericos  dida  fun  t:qui  graue  in  ccclc- 
fia  Dci,&  populo  fcandalu  gcncrant:vnde 
alij  qui  funt  bona:  vitop  &  caftx  coucrlatio- 
nis  a  laiciscontcmnuntur ,  &  populo  funt 
fabulafcire  enim  debct  viri  ccclcfiaftici  fc- 
cularcs,6crufticos  ea  coditionc  eftc,vt  fi  ali 
quid  inhoneftum  a  quibufdam  clericis 
perpetratum  fit  omnibus  alijs  obijcitur:  & 
vt  pauci§  multa  coAnprchendam ;  tot  & 


In  Tir.  Dr  Pvb.  Concvb.  25 
jantagraiiiafcandala  per  clcricos  concii- 
binarios>maximc  publicos  euenire  folent, 
vt  vix  grauiora  rcperiri  ponint:quc  hic  gra- 
tia  clarioris  dodrinae  cnumcrarc  licct. 
23  Primo  clcrici  concubinarij  f  di- 
cuntur  committerc  crimen  adulterij  ea 
jrationerquiapraelbyteri  in  afllimtione  i'a- 
crorum  ordinum  defponfantur  (pirituali- 
fer,&  in  fponfam  accipiunt  landam  6cim- 
niaculatam  ccclcfiam  ,  cui  in  collationc 
didorum  ordinum  promittunt,&iurant> 
faltem  implicitc,continentiam  fcruarca- 
litcr  non  ellent  ordinandi ,  vt  eft  text.in  §. 
Cmcimusjin  vcrfi.fi  vxorem ,  aut  concubi- 
nam ,  in  auth.  dc  monachis.  Pra^terea  in 
coUatione  ,  fcu  conftitutionc  beneficio  • 
rumclericiiurant  dcfcruirein  debitisob- 
lequijs  ecclcfia^  quod  debite ,  & rakibriter 
facere  non  polfun  t,  fi  concubinas  habeat, 

Ivci  faltem  k  minifterio  altaris  abftincrc  dc- 
bent :  quocl  noftris  temporibus  male  ob- 
fcruaturper  epifcopos  &eorum  vicarios> 
qui  i  n  collatione  ordinum ,  vel  beneficio- 
rum  clericos  non  moncnt,vt  caftc  viuant, 
fcd  potius  ad  burfarum  euacuationcm, 
quamadmorcsAdo(arinam  iliorum  re- 
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26     BeR.M.  Cn  O.  COM  M  F  NT. 

Ipiciunt,  Si igitur maritus  carnalis fefellc- 
ritfidcm  lponlx,muliercm  carnalitcr  co- 
gnoiccnd*t'incurrat  crimcn  adultcrij  ;cr- 
goquantb  magis  crimcn  adulterijincur- 
rit,qui  tidcm  coniugi  fpirituali ,  lioccft, 
Chrifto,<5cfidcmccclcfia:,quam  promifit, 
violare'pra:fumpfcrit,5ccrcdo quod  ncmo- 
Cxnx  mcntis  dubitat,  quod  grauius  eft  vio- 
larc (jtonlam  Chrilli quam  proximi.  Ap- 
parct  cx  prxmiHls  quod  cum  prafbytcri 
pcr  votum  continentia:  Dco  fint  dedicati, 
hoc  eft,(acrati:certe  fi  leparentur  adeo  pcr 
copulam  carnalem  eos  cfle  lacriIc§os,nu- 
ptiarum  etiam  fpiritualium  autoritatcs 
canonum  ficut  &  legum  attcftantur ,  &  fic 
clerici  concubinarij  in  crimcn  adulterij  6c 
lacrilcgij  inciderc  videntur,  proutinfraJa- 
tiusdeconcubitu  lacrilegio  declarabitur. 

Tertio  ficcrdotcs  concubinarij  inci- 
duntincrimcn  ftupri ,  quod  propric  dici- 
turillicitavirsiinis  defloratio,vt  fi  corru- 
ptus  virgincm  corrumpat ,  vcl  fi  aliquis  cu 
corrupta  virginitatem  fuam  corrumpat, 
vcl  vterq;  virginitatem  corruperit ,  &  ideo 
fi  ante  aflumptionem  ordinis  facerdotalis 
prsifl^y  tcri  crant  priuati  virginitatc:  tamen 

pcr 


In  TiT.  Dr  Pvb.  Concvb.  27 
pcr  afllimprioncm  didi  ordinis  vldcnriir 
rcdinrcgrari. &graria  San^i  SpiriruscfFc- 
noui  homincs :  vndc  fi  cxpoft  faccrdo- 
tcs  fornicarionibus ,  &  amplcxibus ,  vcnc- 
rcis  corpus  corum  polluerinr .  non  cft  du- 
bium,quinincrimcn  ftupri  incidcrinr. 

Quarro  prirUyrcri  concubinarij  inci- 
dunrin  crimen  incoeftus  maxime  ii  cum 

parochianis^aurfiliabusfpirirualibus.quas 
de  lacro  fonrc  baprifmaris  Icuaucrunr ,  vcl 
baprhizaucrunr^vcl  cas  dc  confcftionc  aii- 

diucrunr,qiiiapcrpra:didaparrcsfpirirua- 
lcs  cftcdi  funr  :  &ranra  imo  maior  inrcr 

cos  viderurabftincnria,quanraeftin  parre 
carnaIi,c,omnes,3i-  q.i.vndc  fccundum 
I    canoncs  poenagraui  fmn  punicndi. 

Quinro  ficcrdores  concubinarij  inci- 
dunt  in  crimen  conrra  naruram  ,  parer, 
quia  vrraq;  lex  dignirarem  faccrdoralcm 
appellat  landam  &  immaculatam  cum 
vno  refpcdu  cenfearur  disinior  quam 
mmifterium  Angelorum  :  quia  nec  Rex, 
ncc  Imperaror  terrcnus  ,  ncc  Anireli, 
nec  virgo  Maria  talem  habent  potefta' 
tcm  conlecrandi  dominicuni  corpus- 
vnde  Bcatus  Pctrus  iu  fua  canonic;»' 
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^8    BER.M.  Cho,  Commen. 
dicit ,  vos  eftis  genus  elcdum,rcgale  facer- 
dotium^quafi  iiiiiuens  regnum  <Scracerdo- 
tiuminperfonis  facerdotum  conuenire: 
cum  ergo  illud.  quod  eft  naturaliter  mun- 
dumAimmaculatumJugiat  iilud  quod 
'  cft  (brdidum  &immundum:ide6  macula- 
re  illamdignitatemfaccrdotale  iliicitis6c 
libidinofis  amplexibus  eftcontraeiusna- 
turam,quia  facerdotes  fecundum  canoni- 
casfandioncs  quantum  ad  matrimonia- 
lcs  amplexus  finguntur:  Sed  quod  eft  mor 
tuum  generare ,  vel  gencrationis  adus  cx- 
ercerc  naturaliter  non  poteft.  Patctergo 
quod  praeftjyterconcubinarius  illisrefpe- 
a:ibus  dicitur  committcre  peccatum  con- 
tra  naturam :  imbctiam  in  crimen  homi* 
cidij  incidunt  facerdotes  concubinarij: 
quia  per  eorum  fcelus  animas  ,  nedum 
proprias,  verum  alicnas  in  damnationem, 
&perpetuam  morteni  miferabiliter  per- 
trahunt:quia  fccundum  fententiam  Apo» 
ftoli  ftipendia  peccati  mors  eft:fciUcet  ani- 
xnx,  Siigitur  quicorpus  occidunt  rciho- 
micidij  iudicantur :  ergo  multb  magis  illi, 
quianimam  occidunt:  quoniam  grauius 
^ft  occiderc  animam ,  quim  corpus ,  &  fic 

ani- 


1n  Tit.  De  Pvb.  Concvb.  2^ 
animaocciditur  pcr  pcccatum,  non  au- 
tcm  pcrvirtutcm  occidi  potcft,iuxta  fen' 
tcntiam  Chrifti  dicetis ,  nolite  timerceos, 
quicorpusoccidunt,animam  autcm  occi 

dcre  non  pofllint.  incidunt  fimilitcr  in  cri 
mcn  apoftafiae.-apoftatare  enim  fccuduni 
fegulas  grammaticorum  dicitur  reccdcrc 
aluo  gradu ,  ordine,  ftatu ,  vel  dignitate.  <5c 
lccundum  etymologiam  Vocabuli  apo- 
ftata  dicitur,  quafi  rctro  ccdens.  &  idco  cu 
clericus,vel  rcIigiolus,habitum  clcrica- 
Jem^velreligiofum  dimittunt,apoftatarc 
dicLinturincc  repcritur  maior  apoftafia:  vt 
adcoprauisopcribus  rcccdcre,acamplexi- 
bus  mcrctricalibus  adhaercre :  vnde  ecclc- 
fiaft.ip.cap.dicitSalomon,quod  vinum  6c 
mulicrcsfaciuntapoftatare  fapicntcs. 

Apparetergoex  pra-didis^quod  vno 
coifu  lacerdosfornicandoinciditinadul- 
terium,ftuprum ,  incoeftum ,  /acrilcgium, 
f  &pcccatumcontranaturam.dequibi:tsin 
j  r  ^^  ecie  videndumeft.&depoenis,6crcan- 
dalis,qua?obueniunt&  imi  onuntur pro 

■  prxdiais  delia:is,tam  laicis,ouam  viris  cc- 

■  clefiafticisfecundum  difpofitioncm  iuris 

■  cliuim,canonici,ac  ciuilis:&dcmum  dcuc- 

I 
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50     BER.M.  CHO.  CoMMENT. 

iiicmiis  ad  declarationcm  ipfiiis  titiilidel 
publicisconciibinarijs,qui  ita  copiose  & 
ingcniose  commctatus  fuit  per  egrcgium 
dodiirmiu  vtriusqj  iuris  ccnforcmRcbuf- 
fi,vt  vix  nihilaut  parum  vltcrius  diccdum 
fitiattamen  plcrunquc  cogitaui,quoda- 
iiaritia folius  temporis  cft  honcfta  ^c  nihil 
cxcclfum  Ifine  labore,vcl  quicquam  lau- 
dabilc  ficri  potcft:cum  gcncroTum  fpiri- 
tum  labor  ndtrit :  cundam  autcm  mali- 
tiam  docuitociofitas,necaquoquam  am- 
gcndumcft,quod  labor  ftudij  niultosad 
altaextollitj&ignobiles  nobilcsfacit.  fb- 
porautem6c  pigricia  nullum :  nec  me  la- 
tct ,  nec  etiam  vos  lateat ,  quod  lcgitur  Ec- 
clcfiaftici ,  12.  cap.  quod  faciendi  &  dcfcri- 
bcndi  multos  libros  nullus  finis  rcperiri 
potcft:&intcrdum  qui  faciunt  illos,&fcri- 
bunt  multos  habcnt  a:mulos,qui  vel  cx 
imbccillitatc  ingenij ,  quia  tot  funt  artis 
hoftcs,quot  funt  ignorantes,vcl  forte  inci- 
tati  ex  X|uodam  ftimulo  inuidi^  coruni 
lcripta  :  licet  fint  ciuilia  quadam  tamcn 
lingua  detradoria  illa  repraehcndunt,  & 
condcmnant  aliulque  in  altcrius  graflatur 
ingenium:  contraquos  exclamat  Elaias  5. 

Vc 
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InTit,  De  Pvb.  Concvb.  51 
Vc  vobis  inuidiofis  ,  qui  dicitis  bonum 
malum ,  &  lucem  faciris  tcncbras.  Roo-o 
tamcri  vos ,  ingcniofi  auditorcs  vt  no- 
ftram,prout  benignc  noueritis ,  excufctis, 
&  corrigatis  ignoranriam ,  &  ilJam  in  mc- 
lius  cmcndctis  :  &  quia  fornicatio  cum 
omnibus  fuis  fpcciebus  pcr  vniucrfam  tcr- 
ram  quamplurimum  frequentaturrcum 
hodicfragilitatem  natiu'x  difficilc  fit  ta- 
lcmfurorem  refrenarc,  merito  in  cxqui- 

rendis  poenis,& quaJitate  diclarum  fpccic- 
rum,materianos  rcddctefrcproJixum. 
E  lORNICATlONE 

S  V  M  M  A  R.  I  V  M. 

/  Formcatiolarge&JirUleacciphur. 
2  Forntcationis  deriuatio . 

j  Fornicatio  aliaduplex  .aliafimplex. 
4  Forni^atioaltacarnalis,  aliaj}iritualis  alia 
mtxta, 

Formcatio  carnalisesiduplex, 

6  Formcatto aliaeftnotorta ,aLta  occulta,alix 
prafumta. 

Libert  facerdotts  inducunt  teUimoniun^ 
notorietatisy  nec  requiritur  alta  proba^ 
'tio. 


32    Bekm.Cho.  Commen. 
^  Vxor per  notorum formcationem fotefl  di' 

mittiamarito, 
p  Rattones  quare  domnitis  come^tt  martto 

foffe  vxorem  dtmittere  ob  caufamforni- 

cationU. 

jo  Moyfespermifit  dare  libellum  reptidtj ,  vt 

maitis  euitaretur fcandalum, 
jj  Repudium^dtuortiuminterfedtfferunt, 
J2  Tornicatioquarepotimperillamfeparatur  j 

1  thoro,qttam pro  cateris  deiiltts  tres  af  \ 

ftgnanturrationes,  \ 
j^  fornicatio  fpiritualis  aftdua  catfat  thori  \ 

feparationem ,  drperillam  perditur  dos 
donatio  propter  nuptias^  Ctcut  per  car- 

nalem,&  iniUis  admittitur  compenfa- 

tio. 

J4  Fornicatioocculta  non  inducit feparatio^ 
nem  thori,licet  vir  non  teneatur  reddere 
debttum. 

//  Fornicatio prdfumpta ,  dum  tamenftgra- 
uls  violenta  yfacit  quod  maritti^  fo- 
tefi  dimittere  vxorem. 

ETin  primis  praemittitc  quod  ifte 
terniinus  fornicatio  duplicitcr 
1  accipitur  in  iure ,  tvno  modo 
large,&  generaliter  :  fcilicet  pro 

quo- 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


In  Tit.  De  Pyb.  Concvb.  33 
qiiocunquecoitii,qiii fitcxtra  lcgitimam 
vxorcm,&  fic  vidctur  cfic  gcnus  cuiufli  be  t 
iiliciti  coitus.  Sccundo  modo  accipitur 
magis  fpccialiter ,  & ftride ,  vt  in telligatur 
dccoitui  quifitcum  viduis  mercrricibus, 
&  concubinis,vt  dcclarat  Papa  Gclafius  in 
clcx  illa  Practcritoria  principum ,  36.q. 
in  hoc  diffcrt  ^  caetcris  fVccicbus  fornica- 
tionis,vt  cx  vcrfibus  fequcntibusdignolci 
potcft: 

Formcorcu  viduain  vtrgine  camittojluprumy 
InaLterim  thorum  violanclodicor  adulter: 
Inceftum  facto  confanguineam  violando: 
Raptum  commifi^^  cjuam  violaui  rapui, 

2  t  Dcducitur  enim  fornicatio  a  verbo 
fornicor  quod  idcm  cft ,  quod  nieretricor 
eo ,  quia  meretriccsin  fornicibus,  Iioccft, 
in  locis  oblcuris  habitare  confueuerunt:& 
dicitur  fornicatio  ab  ethymologia  voca- 
buli  quafi  formac  necatio,id  eft ,  anim^  ra- 
tionalis,quae  eft  formata  ad imaginem ,  & 
fimilitudinem  creatoris ,  vtraq;  lex  etiam 
diuinain  plerifq;  locis  hoc verbofornica- 

3  tio  vtitur,t&  fic  Iccundum  iftam  diftin- 
^tionem  fornicatio  alia  dicitur  fimplcx 
quando  fit  cum  pcrfonis  folutis ,  cum  qui- 
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34      BeI^M.  ChO.  CaiMMENT. 

biis  potcft  matnmonium  cilc.Aliadiciturj 
diiplcx  qux  fit  cum  coniugata.  vcl  cum  Ib-I 
luta,&coiugato ,  &  fit  cu  talibus  pcribnis, 
cum  quib'  dc  iurc  nuptix  cflc  prohibetur. 
4    Fornicatio  tripicx  t  alia  cariialis ,  alia 
fpiritualis^alia  mixta.  Spirituaiis  fornica- 
tio,id  eft,animi  cft  quando  anima  fornica- 
tur  rccedcns  a  cultu  Dci  pcr  infidclitatcm, 
dc  qua  habctur  ludicum .  8.  cin quo dici- 
tur aucrfi  funt  filij  Ifrael ,  &  fornicati  funr 
cum  Balaam,  id  cft,cum  quodam  ldoio,& 
legituretiamlib.i.Paralip.5.c.dcrelinquc- 
runtautcmDcum  patrum  iiiorum,&for- 
nicati  funt  poft  Dcos  populorum  tcrric,  & 
inPfilmo  incipientc,  quam  bonus  Dcus 
llrael  in  illo  vcrliculo ,  quia  cccc,qui  elon- 
gant  fca^te  pcribunt,pcrdidirti  omncs,qui 
fornicaturabste:&in  Pfil.105  in  vcrfu.  & 
fornicati  funt  in  adinuentionibus  fuis  & 
ficfpiritualis  fornicatiodicitur cflc  Idolo- 
latria  ,quam  infidclcs  fcquuntur :  &  ctiam 
dicitur  quselibet  alia  noxia  fupcrftitio  :vn 
de  ambigendum  non  eft  auaritiam  pofle 
dicifornicationemeb,quia  auaritia  eft  i- 
dololatria:  &per  confcquens  fornicatio, 
vt  rcfcrt  Auguftinus  in  iibro  de  fide  &ope- 

ribus; 
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Im  Tjt.  De  Pvb.  Concvb.  55 
ribus:&  habctur  etiam  tranfumptiue,!!!  c. 
idoIolatria,28.  q.  1.  AJiadiciturfornicatio, 
qux  propric  &  indiftinde  dicitur  omnc 
pcccatum  mortale  ,  pcr  quod  crcditur 
adc6,& fcTuitur  diaboJo. 

Fornicatio  carnalis  /luc  gcncralitcr^fi- 
uc Ipccialitcr  capiatur,dicitur  omnis  illi- 

^  cituscoituscxtrafocdusmatnmonijt&: 
iftaeftdui>lcx,  vnatantum  ,qu'^proccdit 
ad  actum  cxtcriorcm,vt  quado  quis  adua  • 
Jiter  fornicatur  cummulicrc :  aliacftinte- 
nor,&iIIa  confiftit  inlblavoluntate,  vtfi 
quis  impudicis  oculis'  vidcrit  mulicrcm 
lamqj  fornicatus,&mcchatus  cft  cum  illa.- 
Mixta  fornicatio  dicitur  cftcilla  qua:  par- 
tim  participatdcinfidclitatc, 6c  partim dc 
carnali  fornicarione ,  vt  exprcdidis  cxcm- 
plisapparet. 

Rurfus  carnalis  fornicatio  fubdiuidi- 
^  tur :  tquia  alia  cft  notoria,  aha  occulta, 
aha  praefumpta:notorra  proprie,fcunoto- 
nos  fornicatores  appcllamus,qui  itano- 
toriein  fuis  domibus  focarias  cocubinas, 

mcrctrices  detincnt,  quod  nullapoteftter 
luerlationc  cclari,vt  quia  maiori  parti  ,vi- 
cmia:  eft  notorium  maximc,  quando  tafcs 

C  2 
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,6      Bek.  Cho.  CoMMEisr. 
vrx(b\ta'u  fornicatorcs  cx  fua  damnata 
commixtionclibcros  habcnt  procrcatos: 

7  tnamtalcslibcri  inducunt  tcftimonm 
r otorictatis.  nec  requiritur  alia  probatio: 

per  iftam  notoriam  fornicationcm  lici- 

8  tumcftmaritodimittcrcvxorcmitquia 

dominus  hoc  cxprcfse  cocciTit  Jicct  no  lur- 
ferit,vthabcturMat.i9.c.dicocnimvobis,. 

oa  quicunq;  dimifcrit  vxorc,  nifi  ob  forni- 
cationcm ,  &  aUam  duxcrit ,  mcchatur ,  5c 
fic  rroptcr  illam  caufam  tantum  dmiitti 
potcft,vtcfttcx.in  c.dicit  dominus  m  E- 
uangcUo  32.q.i.&Lucx46.c. 

Scd  qux  tuit  ratio,quarc  dominus  con- 
ccflit  marito  pofte  dimittcrc  vxorcm  m 
prxdido  criminc  ?  rclpondctur,  qubd  du- 
9  plcxrcdditurratio:t  prima  proccdit  fe- 
cundum  rcgulas  iuris  ciuilis:  quia  frangeti 
fidem  fidcs  frangatur  cidcm,l.cum  pro- 
ponas.C.de  pac.l  poUicitans,&  ibi  Bart.do 
donat.  antc  nupt.  1.  qui  fidcm.  C  de  tran-;/ 
rad.&FcUn.incficautio  dcfid.  inftrum.i 
&inc.pcrucnit.in2.deiurciur.&inc.dile-^ 
ai.decxcept.  Socyn.  conf1.213.verfic.con-] 
firmatur.namvxor  fornicans  facitcontra' 
fidcm  matrimonij  :ideo  vu*  iicn  tenetuiL 

icruatii 
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In  Tit.  De  Pvb.Concvb.  37 
feruarefidcm  dcbitum  reddcndo ,  fi  vxor 
ab  co  pcticrir.Sccunda  ratio  redditur  pro- 
ptcraliamdodrinam  iuris  :  quia  per  quac 
quispeccat,perea  torqueri  dcbet:6cide6 
L  cx  quo  vxor  fornicans  pcccauit in  adu  car 
'  nisjaequumcft,  quod  illo  adu  puniatur: 
lciiicet  quod  vir  fi  bi  dcnegct  debitum  car- 
nis:&  ifta  dccifio  procedit  fccudum  legem 
diuinam,&  canonicam ,  pcr  quas  maritus 
L non  poterat  vxorem  dimittcre,nifi  pro- 
^ptcr  fornicationem ,  fcdaliud  cftfcciidum 
lcgcm  hcbraicam ,  &  ciuilcm ,  fccundum 
quasetiam  proptcr  fornicationcm  virda- 
to  libcllo  rcpudij  potcrat  dimittcre  vxo- 
rem , vt  notatur  pcr  totu m.  C.  &  if  de  rc- 
pud  &  diuort.quia  ficut  Apoftolus  permi- 
fit  fecundasnuptias:  vt  cuitctur  fornica-. 
19  tio.c.ficut  §.his  ita.32.  q.  2.  f  Sic ctiani 
Moy fes  pcrmifit dare  libcllum  rcpudij ,  vt 
cuitaretur  liomicidium,vt  dicitgloff  in 
c  hac  rationc  Apoftoli.3 1.  q .  i.hoc  idem  tra 
dit  Alexan.  dc  Imol.in  confi.7i.incipiente 
ponderatis.in  2.  vol.  &  rcportcnt  noui  au- 
II  ditorcsdifterentiam  tintcrrepudium, 
&diuortiumquiarcpudiumfiebitexcau- 
laindebita :  ideo  permittcbatur  hcbra:is 

C  3 
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38     BER.M.  ChO.  CoMMEN. 

proptcr  rationcm  fupra  addudam :  fcd  di- 
uortiumtantumfiebat  cxcauradebita:  a- 
lia  crat  diflTerentiaiquia  vir  dato  libello  re- 
pudij,potcratvxorem  rcpudiarc:  fcdnon 
pcrmittcbatur  vxori  poflTc  rcpudiarc  mari- 
tumiquodfccus  crat  diuortio:  idco  vxor 
proptcr  cauiam  fornicationis  potcratdi- 
mittcre  maritum  ficut  maritus  vxorcm: 
quia  in  ifto  cafu  maritus ,  <k  vxor  non  iudi-  i 
cantur  ad  imparia  videtis  igitur,quod  pro- 
ptcr  notoriam  fornicationcm  etiamlcge 
diiiina  difponcntc  maritus  poterat  dimit- 
tere  vxorcm ,  nifi  in certis  cafibus ,  in  qui- 
bus  vxor  adultcra  potcft  excipere  contra 
virum,vtabco  non  dimittatur  quos  ple- 
neexpedicdomateriaadulterijdeclarabo. 

De  duobus  iuxta  prxnnHa  dubitatur  pri- 
in6;quarc  eft  quod  proptcr  fornicatio- 
ncm  carnalcm  potius  lcparctur  a  thoro.'& 
fiatdiuortium  quam  pro  cxtcris  dclidis? 
refpondctur,qu6dtrcspoirunt  elTc  ratio- 
I z  ncs: tprima :  quia  fornicatio  eft  culpa, 
quxfolum  non  cft  contra  Dcum ,  &ani-  - 
mam ,  &  corpus  proprium :  fcd  dircde  eft  : 
contrabonummatrimoni)  :quia  perfor-  • 

*  nicaciouc  tollitur  certitudo  proiis,&  fides  i 

fran-' 
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In  Tit.  De  Pvb.  Concvb.  3^ 
fi*angitur,&non  (cruatur  coniundio:cun\ 
vmis  coniugum  carncm  fuam  diuidat.Se- 
cunda  ratio :  quia  pro  tali  crimine  fit  ma- 
ioriniuriaviro,quam  pro  alio:  quia  pro 
cxteris  dclidis  corpus  vxoris,6canima  vtri 
non  maculantur,ncut  pro  fornicatione: 
tertia ratio:  quia  maius  (candalum  fit  viro 
pro  illo  crimine ,  quam  pro  alijs:  idco  licct 
alia  crimiiia  fmt  maiora  ipfi  fornicationc 
non  tamcn  caufintdiuortium. 

Sccundo  dubitatur  vxor  fub  viro  forni- 
catafuit,vndevir  vult  ageread  fcparatio- 
ncm  thori,&priuationcm  dotis:vxor  con- 
tra  maritum  rcplicat  de  fornicationefpi- 
rituali  ad  hoc,vt  talia  delida  tollantur  mu 
tuacompenfitionc?  luperiflo  pundore- 
foIutiueconcIudatis,qu6d  in iftisdeliclis 
admittitur  compen(atio :  quia  quantum 
ad  refblutionem  muruxfcruitutis  forni- 
catio  carnalis,&  fpiritualis  parificantur,vt 
efttex.in  c.deilla  ext.de  diuortijs,&tex.cIa 
riorind.c.IdoloIatria.28.q.i.c6,quiaforni 
catio  fpiritualis  caulat  diuortiu  m,ficut  car 
nalis,  ex  quo  eftcontra  bonu  matrimonij, 
quod  eft  ,  vt  proles  educatur  ad  cultuni 
Dei.Etiftam  opinioncm  fequitur  Bartho- 

C  4 
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40    Behm.  Cho.  Commen. 
loinxus  Brixenfis  in  quaEft.86.  in  tit.dc  for- 

13  nicatone.  tvbiconcludit,quod  pro- 
ptcr  fornicarioncm  fpiritualcm  pcrditur 
dos,6c  donatio  proptcr  nuptias :  Scd  nota- 
tcquod  licct  ha:c  duac  fornicationes  squi- 
parcntur,  tanicn  diffcrunt in  vno :  quia in 
carnali  pcr  vnicuni  aftum  fornicationis 
potcft  proccdi  addiuortium  pcriurafupra 
allcgata,Sccus  cft  in  fornicatione  fpintua- 
li:quiavnus  adus  infidelitatis  iioncaufat 
diuortium  fcd  proptcr  confuctudinem, 
qua-  pcrtinacitatcm  oftcndit. 

Sccundo  cafu ,  quando  fornicatio  car- 
nal  is  cft  occul  ta  ifta,  quod  in  nihilo  proba- 

14  ripoftlt,  ttuncmarirusnonpotcftdi- 
mittcrcvxorcmproptcrfcandalum,potC' 
rittamcn  vxori  fiuc  in  occulto  dcncgare 
dcbitum,ni  fi  cogatur  ei  rcddcrc  per  eccle- 
fiam,cuide  fornicationc  non conftat,ta- 
mcnprobai^oadultcrio  poftit  maritus  iu- 
dicio  ccclcfiar  dimittcre  vxorcm-  Tertio 
cafu,quando  fornicatio  eft  prarfumta  tan- 
tum,fi  timc  praefumprio  fitgrauis,&viole- 
ta,videlicet,quia  maritus  vidit  vxorem  fua 
nudam  cum  nudo,  vcl  folu  cu  fola  in  loco 
fufpcitQ,$c  tcpore  fu(peaiflimo,quoniain 

locus 


In  Tit.  De  Pvb.  Concvb.  41 
is  loc'&tepiisaggrauatdclidu:tccrtc 
ptcr  tale  fiilpicionc  potcrit  maritus  vxo  re 
liia  dimittcrc:&in  hoc  thcoIogi,&  canoni 
ft^  cocordarc  videtur:ex  quo  ifta  limt  prx- 
paratoria  adultcrij,&  ifto  cafu  dc  tali  adul- 
|,  terio  praefumpto  iudicatur  ficut  de  vero, 
Vt  in  (equcntibus  audietis. 

DE  VLTERI O,  Rub. 

S  V  M  M  A  R.  I  V  M. 

/  ^dulterij  dtffinitio , 
z  Adulterium  dudfimplex ,  diud duplex . 
^  ^dultert)  pcerta  in  fero  confcientt^rema- 
net  in  arbitrio facerdotlsfic  etiarn  omnes 
foenA  poenitettales  hodie funt  arbitrariA\ 
nec  tn  taliforo  feruatur  ordo  iudtciorum. 
4  K^dulterij  poena  de  iure  digeflorum  erat 
garc  I  tantum  pcena  deportationis :  de  iure  au^ 

tem  codicis  efl pcena  mortis. 
^^dulterijpoenain  nobiUbu^^veldtgnita* 
te  conflttuti^  non  eft  poena  mortis  etiam 
^/F .      ifire  codicis\.  fed fufficit  tantum  pcena, 
Liaii'T        deportationis:  ^  eft  communis  opinio, 
4  K^dulterium  dupliciter  committitur  ^  aut 
inflgura  matrimont)  aut  extraflgHram 
matrimonij. 
7  CQttt4$  mcretricdis  habittts  cum  vxoratx 

C  5 
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pnblice  pro[Htuta  exctifat  kpcena  adidtcri). 
S  PHblica  meretrix  diciturjcm^turpitiidovenalls 

ejUvnde  talis  con^mre  cimli  no  eflpunibil^\ 
Q  Adulteri)  pcena  cj^ujifit iure anthenticorum. 

10  Canonico  vm  Hatur  (jr  non  ctmli  ettam  tn 

foroiudictalt  vbt  agcrttur depeccato  vet 
fcandalo  euitando :  fic  ct/am  tn  ommbf^s 
alih  cafib^ pertinetibtts  adfdutc  anim^. 

1 1  Adulteri)  pwna  iure  anonico  cft  excommu  • 

nicatio. 

J2  Excommtmicatio  duos  ejfecitisprincipali' 
ter  operatur,  vnum  eijctendt  extra  eccle- 
fia,altiim  detineaicxtra:qnia  excomtmi- 
catfis  morttio ,  crhiuelico  aquiparatfir. 
Adultert]  pcena  fccundum  legcm  Mofatca 
eratyVt  vter.j^  moreretur^ 
J4  Adulteri)  apud gentiles ,  vel  paganos  rcpe- 

ritur  diutrfa poena  velcaufa. 
//  Patriimpune  permittttttr  pojfe  occidcre  a- 
dulterantem filiam  eiMS,dtim  tamen fer- 
uata  forma  leglspropriatn  filiam  occidat: 
cpesiveruyfi filia  erattnpotesiatepatrisy 
alias  homicidium  no  maneret  imptmitu, 
i6  Pater  cui  datttr  facultas  occidedifilianon  po- 
tefi  tale  vindtBa  alteri  extranee  comittere, 
fed  bene ftio fiLtoicu pater  ^film  reptitetttr 


Early  European  Books,  Copyright  ©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


IN  TiT,  De  Pvb.  Con  cvn.  4? 
/ 7  Doaor  vd dia  cgregia per/ma  deprJjen/u4 
cujiliarionpote/iimpttneoccidipcypatrc, 
iS  Maritus po/i  trinamdeniittatione  iicttepO' 
teU  occidere  adtdterantem  vxorem/iiam, 
19  Ciericturepertmtn  aduitenoitciteapatre, 
vel  marito  citra  excommuntcatwnemy 
aut  mortem  pote/i  vuinerari,  occidt, 
2oPater  aduiteras  vxorefutfiit]  ah  eodefilto  no 
poteji  impune  occidijic  nec  ithert^  patronu, 
21  Mantm  vxoretn  adulterio  reperta  nodehet 
occtdere.quta  talem  tniunapote/i  vindicare 
per  aitos  iegtttmos  modos ,  &fiocctderit,  non 
pumeturde  hmtcidojhdaiia pcena  mtttori. 
22h-[omicidium  qmdcun^  iwdtein  Rcgno  Fra- 

ciae/ipuntbtie:(fopm  e/i  gratta  ettam 
incafulicitOs 

Ecci efta/itcHs  tudex  potesi  cogno fcere  de  cri- 
mineadulteriiproptervtoiationem  facra- 
metimatrimom]:  quia  efi  mixttfori  quod 
cfiverumquatumad  feparattonem  tljori . 
fedno  quantum  adpunitionem  corporait 
24  CiertcHs  depr^hcnfus  inadulterto  quapce^ 
na  deheatpunin  tnforopoemtenttaitidie 
quod  ad  arhttriumfacerdotis. 

^l^^^(:^^sprograuifurto,homicidio,veiper- 
tHriodefonideb^t*  ' 


2S 
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Clemu^ pro  addtertode  rigoredebet  depo- 
m:&eftcommunismaxime ,  vbi  adul- 
tertum  plene  effet  probatum ,  putaperco- 
fe^tonem  clerict.alias  vbt  non  proba-. 
turyniftprdifumptiuefequendaelihuma,' 

ntor  fententia ,  fctl  quodiudicattt^  pur  - 
gatto  canonica  talt  tnfamato  dcadulte- 
rto. 

27  Lex  contentatur  ilhprobattone,  qu£  hxbe  - 
ri poteft.vbt  agiturde  materta ,  quAfut 
natura  eft  diffctlisprobattoneficut  eflfi- 
liatio  &  adulterturn , 

2  $  Sacerdos ,  qut  defctt  tn  purgattone  fihi  in^ 
iunclaydebetpuntrieadempoena,quapu- 

nireturftcontra  eum  ejjetplene  prohatu^ 
2p  ludxus  pro fimpltci  fornicatione  hahita  cu 
Chrtftiana  punttur  arhitrio  itidtcisin  fv- 
rocontenttofo :  fecns  ft  ffornicatto  fit  no- 
minata ,  quta  tranftt  in  (pectale  nomen 
delicii,quo  cafu feruatur  di[ltn6iio . 
luddLWs  contrahem  matrimonium  cum 
chrifiianapumturpoena  vltimifuppltcif 
Odtofe  perfond  non  comprxhenduntur  irt 
beneficipgeneraliterconcefis, 
|2  Saracenorum  feu  paganorum  fecis  e{i  mi- 
nf*smda,quimfe^aludAortim. 

Judsi 
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In  Tit.  De  Pvb.  Concvb.  45 

^ S  lud^i  dicuntur  de populo ,  ^  corpore  tiuitA" 
tis ,  Itcct  non fint  de  corpore Jfirttuali: 
ideo  ligantur/iatuto  ciuitatis^ 
S4  Juddti  ligantur  legibm  Romanorum  ^  iu^ 
ftas ,  (^legitimas  contrahunt  nuptias^^ 
filioshabent  in  potejlate. 
^       Immunitas  concejjaincolis  certi  loci  exten- 
dituradlud^os  qui  pojjunt  efifepro  chri- 
fiianis. 

$6  ludcus  in  necefiitatihm  ejl  fubueniendum: 
^eis  tenemur  fiacere  eleemojynam  iure 
naturali:  ^-^quicquid  pofidentturegen» 
tiumpfljudent. 
S7  luddcreatione,  gubernatione ,  (Jr  redem- 

ptioneih  tir  oues  ChrtUi  computantur. 
3 S  luddi  bona  rapiens  talt  ludao  contra  Chri- 
Jiianum  datur  a6ito  induplum:nec  e  'u 
moLefttafcn  dehet. 
S9  ludmnon  fiunt  tdololatre ,  nec  hojies  prin- 
cipum  Chrifiianorum. 

40  Statuto (iante  quodpro  adultero  puniatur 
quis  pecuniarta^  Iuda:tis  cemmtttes  adul^ 
teriumdebetpuniripaenaflatutiy^  non 
f(enaiuris,idefi,mortis      efi  commti- 
nisopinio. 

41  VxorlicetfrofteradHlteriHmprtueturdc* 
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te^no  tiimen  tpfo  inre  :fed  requmturfen- 
tentia  dccUratoru ,  ntftAdulteriuntfue- 
ritnotorttmh& manifcHum, 
42  Ckrtmi ftmontactis ,  homictdayvelirregu* 
Uris  licct fit  incapax  in  ohtinedis  benefctis: 
tamen  tam  ohtentis  non  priuatttr  ipfoture: 
fdrequinturdeclaratio :  idein  excomuni- 
cato  y  quiantedccLirattoneno  eft  vitadu^. 
jfj  Vxor  propter  adidtertumita  dehet ^erdere 
dotemyquando  matrimontum  efi put  ati- 
uumficut  ft  effet  verum. 
44  In  dditl  'tsnociftderaturejfe6iu4fedcoftde' 
ratur  tantu  antm^y  &merufaclii  homtr/ts . 
4  s  Inconttnentia  non pltis  dchet  opcrari  quam 
caftitits  qti^t  vtdeturefjetn  multere  tran- 
jcuhteadfecttnda  vota. 
4  6  Altenans  requafth  pama  efiprohthitm  alie- 
nare  incidit  tn  pwnaltcet  altenatio fit  nulla, 
4  7  Alartttn  putatiutis  licet  lucretur  dotem  pro- 
pter  adultertum:tamen  non  foteji  accufare 
vxorem  iure  maritifed  iure  extranet  tan- 
tum  hoc fecere  dehet. 
4 1  Vxor  ficut  perdidit  dotem  oh  adtdteritim^  e  - 
tiam  priuari  dehet  rehtis  parafhernalthtis, 
4CI  Gloffi  opinio  inter  cditeras  authorttates  tene 
da  efly^ihi  vtdeplura  deauthoritAteglojf. 

so  Fara- 
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$0  Paraphemalia  hona  an  fortiatur  naturarn 
rerum  dotalium :    an  [int priuilegiata 
ficut  hona  dotalia, 

51  Paraphernalia  quareficappellantur, 

52  Maritf^squ^iura^priuilegiahahetinpa- 
raphernaUhm. 

f y  Vxor  anpofiit  repetere  amarito parapherna- 

lia.quadocttq^  njoluerity  vide  dtflini^iione. 

54  Frutius  reruparaphernaliuan  ad  maritu, 

vel  vxorem  Ipc6iet,vel  an fmt  comunes. 

55  Vxor  proptcr  adulterimn  mariti  lucratur 

donationem  propter  nuptiasfcut  mari- 
tN4  lucraturdotcm, 

56  Fidclita-s  ca/Iitatis  fecnnd^  inter  coniuges 

e/l  reciproca. 
SyDotalmquid  dicatnryC-qua.re fic  appellatur. 
SS  Fru&m  rerum  dotalium  mortua  vidua» 
quomodo  inter  h^redes  mariti ,  h^re- 
desprjidcfunciidiuidantur. 
S9  Vidua  anpropter  adultermcommiffum pofh 
mortem  viri  deheat  perdere  dotem  ficut 
perderct  vmetemarito  difceptaturinter 
Alexandrum.&PaulumdeCaUro^ 
4o  mres  cognofcens  reli^ia  tefatorispriuatur 
h^reditatefcutfieacognouiffetjo  viuhe^ 
idein  vafalio  cognofcetereit&a fuidomtnl 
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48    BER.M.  Cho.  Commen. 
$1  Rcuerenmm  qu^  dehetur patrono,  dchetur 
tkm  vtHO  y  cjukm  defuncio'.  'Onde percu  - 
ttens  clertcum  mortuum  mcidit  in  ex- 
communicattonem. 
62  Vidua  committens  fiuprttm  infra  annum 
luBu6  perdtt  donattonem  legatum ,  au- 
^mentumdotiSi  ^priuatur  atacitapu- 
fillari,  (^qtttcoiuidadefun^o  confeque- 
hatur, 

6^  Vxorpropter  adulterium  itapriuatur  dote 
promiffayftctttjtejfit  folutaiideo  martto 
daturaflto  ad  dotem  non folutam. 
64  iMaritusin  fexcafthtis  non  lucratur  do- 

tempropter  adulterium  vxoris. 
6$  Pater  meretricator  poteft  filiam  meretrice 
exlmredare  quod  efi fectis  tn  matre  mere- 
trtce. 

66  Exceptio fimilis  adultertj  dehet  opponi  con- 
tra  litem  conteUatam^ 

67  ludexfecularihns  remedip  poteft  conjlrtn- 
gere  maritum  ad  dimittendum  concuhi- 
nam. 

6i  Marittis  eijciendo  vel  verherando  vxo  • 
rem fine  caufaynihtl  Ittcratur  de  dote  etia 
fropter  adulterium  pofiea  commijjum, 
quiavideturfrxhen  caufam  adulterio. 

69  Vxor 
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4p  Fxor  qu£  iufte  aufugit  ob  feueritatem  mH' 
riti  dehet  de  bonls  ipfttis  mariti  etiam  ex- 
I        tra  domumalimentari  ^talis  feueritas 
W       debetprobari  pervxorem, 
'^  70  Adulterium  commijfurh  ftne  dolonon  tn- 
ducit  iuflam  caufam perdendi  dotem, 
yj  Adulterium  quod non  eft  oppofitum per  mA" 
ritueo  viuente  no potefl poftea  opponiper 
eit44  hdcredesyidedicendueftin  vafallo^^ 
donatariocommittenteingratmidmem, 
72  tJHarit/^  ad  hec  vt  lucretur  dotem  adul- 
terium  vxorisy  non  eHnece(]i,  quodeam 
accufet  criminaltteryfedfuffictt  qnodap- 
pelletur  ciuiltter^i^quod  communicatur» 
&  ejl  communis  optnio  contra  Bart . 
7/  Aduitertum  vxores  per  reconciliationeKn 

maritivideturremijjum. 
7^  Maritus  quivxorem  adulteram  reconci^ 
liauitnon  fa^apriHs  po^nitentia  peccat 
mortaliter^nec poHmortem  vxorispof 
feipromoueri  ad facros  ordines. 
Maritfis  qui  procurauit  adulteriumvxO" 
risnon  liicreturdotem,  idem  in  patre  cjr 
domino  procurantibus  adulterimn  fliA 
&ancilU  quia  liberantura poteHatepa  • 
tris^domini* 
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50   Bekm.  Cho.  Comment. 
7 y  LenOy velknit  commodms  domumyvelorf 
tu  alicui  vt  ihi  adultcriu  velftupru  com- 
mittatur poena  vlttmi  fupplicijpurntur, » 
7/  Pr^paratoria  in  adultertjy  an  inducat  dotis  \. 
priuationem ,  ficut  verum  adultcrium 
diffusedifputatur. 
yt  Pr^paratoria  adulteri\  qtiA  dicantur, 
ludex  non  dehet  imponere  ddtnquetipriua^ 
tionls  poenam  fuiiuris  ,ntJt  hoc  expre^\ 
iurecaueatur.  j 
%o  Marttm  contra  vxorem  de  noEievagan-- 
tem  hahet  malam  fr^fumftionemyohy 
quam  caufam  Gdfar  vxorem fuamPom- 
pciam  repudiauit. 
Si  Clericus  alloquens  vel  deofculans  rnulie' 
rem.no  videtur  hoc facere propter  Ithidin^, 
fed potim  p?  opter  amicittam  drcharitatem, 
Si  MonachiprohihenturofcuUrifa-minas. 
S}  Confuctudo  dehet  effe  decenshonefla  ^  cx 
pediens  alias  fi  effct  nutritiua  peccati  di 
ccretur  ahufm feu  corruptvla. 
84  Accufatio  adultert)  ex  primo  capite  dehet 
inuentari  tntra  qtiirjqennnium .  j 
8s  ^ccufatio  introducia  ex  fecundo  capite  i 
adulteri)  ftmiliter  dehet  intentariinfra. 
quinqtienniuy  tdedicen  dti  efl  in  qu^reU 
inofjiciofix,  donationU.  8  6  /idttl- 
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I'  i^^f  Adulteria  famdum  lomnem  Fabrimale 
in  regno  pumuntur  nec  frocedttur  con- 
tra  aduUerum  niji  vxor  vcl  maritus 
conqu^ratur, 

V  p  E  K,  E  s  T ,  vt  ad  fpecics  fornica- 
tionis  dciccndanius ;  &  primo  dc  a- 
duJterio  tradcmus  ,  quod  fccun- 
1^^-'*    I  dumrummiftastdicituraltcrius 
thori  vioJatio  contra  padtum  coniugalc. 
&adultcr  ab  etliimologiadicitur,  quafi  a- 
lienum  vtcrem  terens.  AduJtcrium  aliud 
|s  e{Himp!cx,aIiuddupJex.tSimpJcxdici- 
turcflc,quando  vir  maritatus  pcccatcima 
foIuta,veI  quando  mulicr  maritata  pcccat 
cum  hominc  foJuto :  hoc  enim  non  vide- 
turabfoluteverum:  quia  fi  vxoratus  co- 
gnofcat  folutam  proprienodicitur  com- 
mittcreadultcrium,  faltcm  vt  fit  punibile 
&accu(abile  fccundum  leges  tcmporales, 
vt  not.Saly.pcr  ilJu  tcx.in  J.uG.de  adultcr! 
fecudo  eft,quia  aduJteriu  dicit  ahcni  thori 
violatio^quafi  tran/itus  adthoru  altcrius, 
quodnon  vidctur  verificariinfoluta  nec 
in  ea  vidctur  habcrc  locum  diffinitio  a- 
dulterij ,  &  hoc  tcnet  Holhcnfis  in  fumma 
titulo  dc  adulter.§.  i.  &  Archi.  c.  nemo,32, 

D  z 
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52     BER.M.  CHO.  CoMMElSr. 

qu2ft.4.  quodeftvemm proprie,tamcn'|f; 
improprie  t^m  fecundumcanonesquartit'- 
lccundum  leges:  vtpatet  incnon  mecha- 
lcris.&inlinterlibcros.§.i.ff.deadulter.^' 

&traditGuidoPr.paconri53 .  incip  incu-- 
riaparlamcnti.  Duplcx  dicitur  eflequan-|! 
do  maritatur  fornicatur  cum  vxorc  altc-| 
tius  in  vtroque  fexu  chriftiana  religio  pari  i 
rationcilludcondemnat-folus  enim  con-> 
ci  bitus  coniugalis  ad  confcruationemi 
humani  gcneris  licitus  &  nccclfarius  con-> 
ccditur,dum  tiamen  dcbito  modo,  loco  5c  5 
tcmpore  (eruetur:  fcdahus  quicunq;  coi-| 
tus  qui  fit  prxter  vxorium  a  lcgc  canonicaf 
cft  punibilis  vt  habetur  in  cap.  mcretriccs 
32.quaeft.4. 

Dubitatur  modo,qua:  poenafitimpo 
llendaprocriminc  adulterij  Breuitcr  fi! 
loquamur  dc  iurc,  &  foiro  confcienti2E,tuci' 
faccrdos  tali  adulrcro  debct  imponcrcl 
poenam  fecudum  fandorum  patrum  fan-| 
d:iones,vt  poenitcatpcr  (cptem  anhbs:  fed  I 
3  vcriuse&vtdicaitius tpoenitcntiam  cC-  • 
fc  imponcndam  piro  airbifrio  facerdotis,^ 
qui  potcrit  augcre  ,vcl  minucre  poenam  i 
coniitenti  etiam  fi  ccrta,6dpecificata  ^  ca- 

nonc 
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eimpofita  fucnt.ita  concludunt  canoni- 
cEpoftPanormita.in  cap.at  (i  clcrici  extra 
tleiudicijs.  atteftatur  ibi  Abbas  hanc  efle 
lcommuneni  opinioncm:&:  allcgat  tex.ft- 
lcundum  cam  ngularcm  in  cap.  menfii- 
am  de  roenit,4i{J:.i.vos  autem.addite  tex. 
eliorem  de  iureincap.  quem  pocnitet 
dem  diftin(^.io  eo  dum  dici  tur  in  tcxtu, 
ipficnim  racerdotcspiiispoirunt  proficc- 
7:e,vel  confitcntibus  parccrevdicamus  cr- 
gopcriura  lupcrius  aIIcgata,pocnitcntias 
,cfrearbitrarias:&vbi  inforopotcntiali  a- 
gereiur  de  imponcnda  pocnitcntia  falu- 
jrari;  turic  folcnnitatcs  iudiciorum,  feu  or- 
.doiuris^ion  oblcruarcntur vt  in  tprminis 
decidit  Panor.  &  Fcli n  poft  cum in ^r. ,<;um 
!,&  A«extra  dc  re  iudicata. 

Securido  dubiptur  que  poena  fit  impo- 
nendaprocriminc  adultcrij  in  foro  con- 
tentiofo  commifn  pcr  lai<:um^concIudite 
quoddiucrfitas  iurium  inducit  diuerfita- 
tcm  poenarum:&  idco  de  iurc  digcftorum 
protalicrimine  non  impQncbatur  poena 
4  mortisit  fe4  tantum  poena  dcportatio- 
nis,glof eftin  l.aitpraetor.§  miks,  ff.dc  his 
limnotantuxinfa.a^camnotat  ibi  Alberi* 
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54  BER.M.  Cho.  CommeNv 
cus  deRorate  lubi)ciens,quod  illo  uirc  pro 
adultcrio  non  crat  poena  mortis.  ad  idem 
facit  gLin  l.qui  cum  vno ,  in  §.  adultcrij.m 
vcrbo  rccipicndi  de  rc  militari.  fF.  qux  di- 
cit,quod  tempore  illius  lcgis  pro  aduitcrio 
non  erat  poena  gladij ;  :&  dicit  gl  m  1.  Clau- 
diiis.ff:  de  his  quib.  vt  indignis.  quod  tem- 
porcDiscftorumaliacratpoenaadulterij, 

qiiam  fit  hodic  6c  pro  opinionc  illarum 
gloflarum  adduco  vobis  tcxt.  formalcm, 
qucm  rcputant  fmgularem  Barto.  &  Saly. 
ini.  (i  quis  viduam,  m  vcrficin  infuiam 
dcportanduscll,ff:dc  quxftion.de  iureau- 

tem  Codicis  pro  adultcrioimponitur  poe-. 
navltimiiu-  plici).l  quamuis,in2.invcr(i. 
facrilcgos  nuptiarum  gladio  fcrire  opor- 
tct.C.dcadultcr-l.caftitati  codcm  tituio, 
vbidicitur,qu6d  ducens  damnatamde  a- 
dultcriotanquam  Icno  punitur  poena  le- 
nocinij ,  qux  eft  ^oenavltimi  fupplicij,& 
idcmtcx.inl.nequis.C.deludxis.  &  in§. 
intcr  illa,hiftitut.  dc  publ.iudic  foUcitato 
resalienarum  nuptiarum  &  matrimoniu. 
iutcrpcllatores  cxtra  ordinem  cocrcetur, 
Jicct  voto  non  fucrint  potiti  vt  infra  dica. 
Prxdida  dccilio  Umitatur ,  vt  procedat 

quaa^ 
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In  Tit.  DePvb.  ConcVb.  55 
iquandoadultcrcflet  vilis  &  infimaecodi- 
tionislccus  (i  adultcrantcsfint  nobilcs<5c 
honcftae  vitae,  vclin  dignitatc  conftituti, 

5  quo  cafufliodic  non  ellct  poena  niortis, 
d  liirticcrct  poena  dcportationis ,  &  itain 

tcrniinis  concludu  nt  Bart.&  Salyc.in  pra:- 
aiicgata.l  liquisvidua.quidicutopinionS  * 
fvxdidix  gl .  ciTc  vcra  &:ea  rcfcr  1 6clcqui  tur 
Alex.inconf229.incip.p6dcratis.in6.vol. 
Alij  autcni  alitcr  diftinguut  dicetcs ,  quod 
adultcriu  potcll  comitti  in  diiplici  quali- 

6  tatcitpiimo  in  figura  matrimonij , vt fi 
qs  cotrahat  cu  mulicrc,qua:  crat  maritata, 
quia  fi  vtcrq^  lcicbat  i  mpcdimcntu,vtcrq; 
incurret  poenam  adukcrij.  Si  vcro  vnus  ex 
coiugibus  tantu  lcicbatimpcdimctu,  fcies 
punirctur  tatu  m  de  adultcrio.  li  autc  adul- 
terium  fucritcomiflum  cxtra  figura  matri 
monij:quia  maritatusfornicatus  fuitcum 
maritata:  &tLic  in  punitioiicadulterij  fcr- 
uatur  prx-dia:adirtindio,nifi  talismulicr 
maritata  cHct  mcrctrix  publica,&^fl:ituta, 

7  tccrte  iflo  cafu  taiis  coitus  mcrctricalis 
eu  excuiarct  a  poena  adulteri  j,q)  no  comit- 
titur  cu  mulicrc  coiugata  more  meretricio 
viuetc  fcdm  Bar.in  l.q  adul  tcru.C.de  adut 
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f6   Berm.  Cho.  CommemT. 
6c  dicitur  publica  meretrix  &  proftituta:  li; 
cct  non  rcfideat  in  luppanari,  fed  folum  in 
quacunq;  domoftet,fitamen  pudorifuo  r 
non  parcat:  quiavnumquemq;  petentem  3 
caufa  quacftus  admlttit :  quia  talis  publica  i  • 

8  mcrctrixdicipoteft:tcuiusturpitudo  < 
TenaIiseft,vtinpra:allcgatoc.  mcretrices.  r  ^ 
&ficiftecoitus  conuerteretur  in  fnnpli-  • 
ccm  fornicationem  qux  iure  puili  non  eft  : 
punibiliSjVt  declarat  Bar.in  Lyerum  fi  me-  - 
rctricem.fF.de  furtis  cx  pracdidlis  verbis  dc- 
monftratunicft,qu6dpGenaadulterij,qug  ; 

crat  impofita  de  iure  digeftorum  eft  corre- 
d:aperiuracodicis. 

Si  vero  nos  loquamur  de  iure  authenti- 
corum  ,  Sc  tuncexpeditumeftinmuliere 
adultera,quod  pro  tali  crimirie  non  puni- 

9  tur  poena  mortis:fed  leuiori  poenatpn- 
nio  debet  verbcrari ,  dcmum  dctrudi  in 
pcrpctuum  carcerem  rcmanentibus  bo- 
nis  apudfilios  vel  parentes  fuos ,  qua  adul- 
tcrarn  maritus.fi  yeilit ,  poterit  illam  infra 
bicnnium  rcpetcreyt  eftcafus  inauthen- 
tica:fcd  fiodic.C.  dc  adultcr.de  iure  autcm 
canonico  ppffetillam  perpetuorepeterc: 
«|uia  licct  iuri  ciuili  ftandum  fit,quand 

ali 
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TiT.  De  Pvb.  Concvb.  57 
fcliquid  illo  iure  decifum  eft ,  cuius  contra- 
Irium  de  iure'canoiiicp  non  reperitur  deci- 
m,fi  tamen  decifio  iuris  ciuilis  non  con- 

10  cernat  peccatum ,  f  &  quando  agitur 
.  ;de  peccato ,  vel  feandalo  euitando  iuri  ca- 

jnonico  ftatur ,  &  non  ciuili,  etiam  in  foro 
contcntiofb.vt  notaturin  cap.i.  &2.  cxtra 
(de  operis  noui  nunciatio.  Imo  vbi  opinio 
:f::icanoniftarum,  &legiftarum  eflctdiuerfa, 
:  •  I  prima  praeualeret  in  iudicando ,  maximc 
d'  j  ybi  ageretur  de  matrimonio ,  vcl  de  pcrti- 
JtientijSjflcutdicimus  dealijscadbus  Ipiri- 
tualibus,  vel  ccclefiafticis  6z  deomnibus 
alijs  in  quibus  agitur  de  (alute  animae.  c.iu- 
ucnis.extra  dc  fponfil.&  in  c.  paruulos.  dc 
?[  confecrat.diftind.4. 

De  iure  autem  canonico  iccundum  Ho- 
ftienfem  in  tit.  de  adulter.  laicus  commit- 

11  tens  adulterium,  f  debetexcommuni- 
cari :  quia  excommunicatio  cft  vltimus 
mucro  ccclefiae,  nec  vltra  excommunica- 
tionem  habet  quid  faciat.  c.  cum  non  ab 
homine,extra de iudicijs .  excommunica- 
tio  habet  tantum  duos  eftedus  principa- 

12  les.  t  Vnum  eij  ciendi  extra  ccclefiam, 
alium  detinendi  extra :  quia  cxcommuni-: 
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58    Bekm.  Cho.  Commen. 
catus  xquiparatur  mortuo,  &  hxretico  fe- 
Cundum  Panorm.  in  c  2.  de  iudicijs.  &  eft 
nicmbrum  diaboli.c.audi  dcniq^^ii.q.  3& 
notat  gl.in  c.diledis.  de  appellat.  &  alia  ra- 
tione:  quia  ialtcm  improprie  peradulte? 
rium  committitur  lacrilcgium,ex  quo  f  ' 
violatur  lacramentum  matrimonij  vt  in  i 
cap.debitum,extra  de  bigamis.  fccunduni  i" 
vero  conflitutioncm  vctcris  teftamenti  i  • 
13  t&legemMolaycamproadultcriogra- • 
ui(rmiapcienaimponcbatur,vtlcgiturLe-  - 
uiticizo.c.  vbi  dicitur ,  ii  qs  mcchatus  fue-  ^ 
rit  cum  vxore  alterius ,  &  adu  Iterium  pcr-  S 
petrauerit  cum  coniuge  proximirui,mae- B 
chus,&adultcra  mortemoriantur.&idem  w 
legiturnumeri,25.c.<5chochabcturexpre(^  -1 
s^jtranliimptiue  in  c.  reos  languinis,  23. 
quaeft.  5.  vbi  dicitur  Phinces  quoque  lu- 
dx'u^n  cum  madianita  coeuntem  gladio  < 
transfixit  :  quod  eft  ei  reputatum  ad  iu--  z. 
ilitiam.  . 

Apud  gentiles  vero  &  paganos  variac  o 
pcenae  pro  adulterio  reperiuntur  impofir  - 
tx,vt  refcrt  G uido  de  fontanio  in  fuo  col-  - ' 
Jcctario  Hyftorico  6c  apud  caeteros  hyfto* 
i4.  riographos  dicentes :  t^uod  pro  adul- 

tcrio  L 
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terioinpatria  Aegiptiorum  diucrfiniodc 
punitifucrunt.aliquando  lancita  fuit  pcc- 
painadultcros,vtnicbruni  virilc  eis  ani- 
•  'putarctur,aliquando  adultcri  virgis  folum 
jccdcbatur,niuliercs  veroadultcra:  in  na(6 
I  )j  mutilabantur  ca  rationc,  vt  ca  partc  facics 
1)  dcturparctur,  qua  plcruq;  folet  honcftari; 
Alitcr  autem  fccundum  Ronianos  punie- 
bantur  adultcri,quiaimpugnitc  permittc- 
j  j  batur  marito  poflc  adultcratcni  occidcrc: 
1  &i(bpoena  vidctur  cocordare  cumdcci- 
fioneiuris  ciuilisrproutfcriptucdde  Gra- 
^ho,qui  cum  vxorc  Mimij  dcprxhcnfui, 
fuiflct  in  adulterio,ab  eodcm  Mimio  occi  - 
(us  fuit.  Sed alia paMia punitus  fuit  Caius 
Galius,qui  cum  dcprxhcnliis  fuiflct  Sem  - 
pronioMuficain  adultcrio  vxoris  ab  co- 
dcniMuflca  flagellis  duntaxat  cxfus  fuit. 
Prartcrca  lcgimus  CaiuMa:uiu  flagcilis  lcu 
neruis  folu  cotudiflc,hoc  eft  vcrbcrafle  Lu 
I  cinu  odauum  e6,quiain  adultcrio  cfi  vxo- 
rc  lua  fuit  dcprichcnliis :  Alia  autcm  porna 
pro  adultcrio  lancita  fuitrnam  Bibicnus  & 
Pubhus  Ccruius  Carbone  Atticnu  &Pon. 
tium  in  adulterio  depra^henf6s  caftrauc- 
runt  :iatio  prjcdiaonuii  cftc  potuit :  quia 


,60   BER.M.  Cho.  Commen. 
difficikerat  marito  t^miuftum  dolotci^ 
poflecompckere&refrenare.l.Gracchus, 
C.dc  aduLter.&  l.fi  adultcrium,  §.  Impcr^ 
torcSjfF.eddem  titulo. 

Ex  pracdidis  poflct  fuboriri  dubitatio, 
an  liccat  marito  impune  poflc  vxorcm  lua 
repertam  in  adultcrio  &  etiam  adukcran- 
tcm  cum  ea  &  quid  in  patrc  ?  brcuiter  dc 
15  patre  refolutiue  cpnckidatis,  t  quod  ci 
permittitur  occidere  iUum  qui  adulteriu 
committit  cumfiliafua.duntamcn  filiam 
fimul  occidat.  &  quod  hoc  faciat  primo 
raotu&  fineaiiquo  intcruallo  &  in  domo 
fua  lcilicct  patris  vcl  fui  generis  &non  alie-r 
na ,  d.  1.  quod  ait  kx  ratipnem  aflignat  ibi 
tex  quia  kgiflator  putauit  maiorcm  iniu- 
riamficri  quando  filiacommittit  aduitrci 
riumin  domo  patris  eius  mariti,quam  fi 
ficret  in  aiiena,&quod  illos  occidat  iecun- 
dum  formam  legis  luliac.  &  pro  ifta  opi- 
nione  adduco  vobis  tria  iura  ad  litcramj» 
primo  tex.in  I.patri.  &  in  L  nec  in  ea.&  in  1. 
quod  ait  Iex.§.fina,fF.  de  adi^lter.  &  ifta  ho- 
micidia  tanquam  fada  lcgc  permittentc 
i:cniaiicncbantimpunita,d.  t  Grachiis  & 
jftudpeimittiturpaui  poireocddcre  filia 


^  In  Tit.  De  Pvb.  Concvb.  6l 
inadultcrio  deprjehenfam  proptcr  patriS 
potcftatem :  vnde  fi  filia  non  eflet  in  pote- 
llatc  patris  homicidium  non  rcmaneret 
impunitum  pertextum  adliteram  in  d.l. 

pa  tri  &  in  1.  fic  cuenict.fF.  de  ad  ui  6c  ifta  de- 
cifioin  tantum  procedit ,  quodlicctpater 
occidatfiliam  pr^gnantem  inflagrantia- 
dulterio  depraehenlam,non  puniretur  de 
homicidio,egoadduco  vobis  originalem 
decifionem  Baldi  in i.  Impcrator  in  2.  lc- 

^ura.ff.de  fi:at.hom.rcdqu9  fiiit  ratio,qua 
rcpatripermittitur  pofic  occiderefiliam, 
&adultcrum  rcpertum  in  domo  rua,vel 
mariti :  &  tamcn  marito  non  permittitur 
occidere  vxorem  vtftatim  dica,  fcdtantu 
adulfeurepertuin  domolua,&non  foce- 

ri.tex.irfd.r.nccineaaft]gnatrarioncm,vt 
jjpatctin  verfi.quiaplefunq;  pietas  paterni 
nominis  confilium  pro  liberis  capit:  cxtc 
rum  mariti  caIor,&:  impetus  facilc  fkuicn- 
nsrefirenandusfiiit. 

Nolite  obmittere  quodlicctpatri  pcr- 
mittatur  pofle  occidcre  tales  adulteros 
non  taiticn  1  otcrit  alteri  committe- 
re  vt  illos  occidatvt  decidit  Bald.  inl.  vt 
Vim^ff.dciudic.       &Paul.  de  Caft.  in  I. 
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62    Ber,m.  Cho.  CommenT. 
fi  cum  dotcm  §. tran%rediamur.  in  2.  col^ 
ff.lbl  .mat.  vbi  dicit  quod  fi  caueretur  ftatu 
to  ciuitatis ,  prout  cft  florcntia^,  quod  vul- 
ncratus  vcl  vcrbcratus  poftit  fc  vendicarc: 
propria  authoritatc:certc  dcbctillud  face-| 
rc  p  '  ^'"pfum  non  autcm  poft  talem  vin-ir' 
dicUiiiuitcric6mittercfeumandare:quial- 
cum iftc  cafus  (it odiofus , non  dcbct excc-f 
dcre  i.  cribnam  dc  qua  lex  ftatutum  facitt 
mcntioncm,&  iftam  partcm  tcnct  Dynus  e 
dcrcg.iur.in  6.quiaiftudpermittitur.patrit  • 
cx  prhiilcgio ,  crgo  non  dcbct  cgrcdi  illani  1  l| 
16  pcribnam.tiftadccilloproceditin  cx-- 
. .  .jicis  no  autem  in  filiis,  quibus  patcr  po-  - 
tcft  committcre,vt  talcm  iniuriam  fcu  vinn 
ditl:amcxerccanr,vt  eft  tqxtus  adlitcramn. 
inprxclida,l.Grachusinverficuloidcmq;:j 
filiisciusqui  patri  parucrint ,  &  ifta  cft  ve-:. 
rior  opinio  dc  iurc  lccundum  Bar.in  l.norrn 
ibhuii.§.fi mandato mco.ft'.deiniiu-ijs,ra- . 
tio  cft  fccnindum  cum  ,quiaexquorcpu--J 
tanrurpro  vna  pcrlbna  tadum  ,afiIio  vi--. 
dctur  fiictum  a  patre ,  qux  dccifio  amplia-j 
turlccundumcundcm  Bart.  in  l.marito.  t 
§.illud,circa  principium.fF.de  adultcr.U-i 
cctadultcrasfiUam  iiabcret  ofticiumma-; 

giftra-'/>j 


1 


,  In  Tit.  De  Pvb.  ConcVb. 
giftratus  :quia  patcr  vcl  eius  filius  adhuc 
impune  poflbntillum  occiderc. 
.  Prardida  proccdun t  fi  pater  &  eius  filia 
qux  adulterium  committit,eflen  t  nobilcs 
Vclaliashonefta^pcrfon^E:  fcd  vbipatcr& 
cius  lilia  cflcnt  vilcs  &  infimae  conditionis 
tunccocafunon  permitterctur  patri  im- 
punepofleoccidcre  :  quiatahs  patcr  non 
poflet  accufare  iurc  mariti:crgo  ei  no  per- 
17  mittiturfacultas  occidendi.  fExquo 
fmgulariter  intcrtur,  quod  patcr  vcl  mari- 
tus  non  poflluit  occiderc  dodore  in  adul- 
terio  depra:hcn(um  cx  quo  no  cft  vihs ,  fcd 
cgrcgia  pcrlbna  &talcs  pcdbnxnon  com- 
prxhendunrur  llib  lcgc  luha.pcr  tex.in  d.l. 
Grachus.  Scdalitcrpatri  vcl  marito/uc- 
curritur  pcr  aaioncm  iniuriarum,fi  tamc 
ciuihteradultcriumpofritprobari. 

Sccudo  dubiratur,an  maritus  licitc  pof- 
fit  occidcrc  \  xorcm  fuam  cum  adultcro 
rcpcrtosin  fl.^granticriminc.-^dcadultcro 
hoc  cft cxpcditum ,  q uia  fi  fit  vilis  pcrfona 
poteftoccidiamarito, dum tamcn  fitco- 
ditionis,  quod  fecundum  lcgem  lulia  pol- 
fitoccidi ,  vtqaadulter  fit  vflis  pcrrona,vt 
cft  cafijs  in  d.l.GrachusAin  l.marito,ft.d<; 
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adultcr.&  quod  occidatur  in  domo  mari 
ti  &non  in  alia:  vel  ctiam  li  maritus  in  fcri  -1 
ptis&in  praEfentia  teftium  tcr  denuncia-f 
iicritadultcro,vtvlterius  non  fercperiatt 

18  cumciusvxoreinlocorufpcdot  certc) 
pofttrinam  dcnunciationcm  in  quocun-j 
quclocoamaritoin  adultcrio  deprashen-.fi 
fus  fuerit,licite  potcrit  occidiivtcft  cafusji 
an  authcntica.fi  quis  ei  in  vcrbo  fine  pcri- 1 
culo  pcrimat,C.  dc  adultcr. 

Dccifio  ifta  fingulariter  ampliatur ,  vt i 
procedatinclcrico  repcrtoin  crimincfla-i 

19  granti,hoccft,inadulterio,ttuncapa- 
trcvcl  a  m^arito  impuhe  vulncrari,&occi- 
di  potcft  ,  nccpcrhoc  incidcrcnt  in  fcn-  j 
tcntiam  cxcommunicationis  latae  (entcn--? 
tlx,  vt  in  tcrminis  Raphael  Fulgofius  in  I.  i 
quid  ergo.in  §.fi  ha^rcsjftldc  lcgat.i.  &  diciti 
ibi  Bald.  quod  occidens  clcricuni  mcren-i 
tcmexpcrmirtlonclegis  non  debctpuni- 
ripertcxt.in  c.fivcro. vcrfi.  nccillecom-  i 
pcllcndus  cft  extra  de  fcnt.  cxcom.  imo  ; 
ctiampcrmittituriudici  tcmporali,&me- 
re  laico  pofle  propria  authoritatc,finc  ali- 
quo  mandato  fupcrioris  capcre  clcricum  r 
inflaganti  crimine  repertum  adfihes,re-- 

mit-' 
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1n  Tit,  De  Pvb.  Concvb.  6$ 
cniittcndi ,  &  eum  adducendi  ad  iudicem 
5£ccicfiafticuni  nec  per  hocjincidit  in  ex- 
isicommunicationem. 
20  Dcpatrctanicn  contrariumfconclu- 
tcditc,qui  licct  rcpcrtus  fucrit  adulterans 
vxorcmfuifilii  ab  codem  filio  occidi  non 
porcft,quodidcmdiccndumcfl:ialiberta, 
^jquipatronum  fuum  repertum  aduleran- 
tem  vxorcm  fuam  occidcre  non  potcft,  vt 
in  tcrminis  tcnctBart.in  Lfi  adulterium.§. 
libcrto.ff.deadultcr.  quia  viderctur  abfur- 
i:dum,filium  cHc  caftigatorem patris,(5cli- 
:  bcrtum  patroni  quibus  honor,&rcueren- 
jtia  in  pcrpctwum  dcbctur. 
1 2  Dc  vxore  repcr ta  in  adulterio  pcr  mari 
tum  an  licitc  poftitoccidircfolutiue^tco- 
cludatis,quod  non,quamuis  mauitus  in  a- 
:  dulterio  cam  dcprchendcrit,  vt  eft  cafus  iu 
l.li  adulteriunVcum  mco^ftu.  §.  Impcrato- 
-  res,ft.dcadultcr.cuiconcordattcx.in  (pe- 
' .  cie,inl.  nccinea.  inverric.patriautem,& 
iJ '  no  marito  pcrmittitur.ft^cod.t.tamecquia 
:^xor  committedo  adulteriuminfertma- 
rito  graucm  iniuriam  propter  violatio- 
nem  thori ,  per  text.in  1.  fi  maritus.  in  §.lcx 
Iulia.ff;dc  adultcr.maritus  potcft  illam  in- 
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66   Bekm.  Cho.  Commen. 
iuriam  vendicare  per  legitimos  modov 
putaquia  potcft  vxorem  accufare  ad  thorr 
feparationem ,  &etiam  agereadpriuatio-f 
nem  dotis,meritb  cuma  iurchabeat  aha; 
remedia  illa  non  dcbet  occidere:quia  noir; 
debet  effe  quis  prochuis  ad  homicidiuim 
committendum,fi  tamen  cam  depreiicn-i; 
dat  in  adulterio ,  & iufto  dolore  concuflusi 
eamocciderit,  non  dcbctpuniripoenavW. 
timilupplicij,exquohccbat  marito  vindi-i 
careiniuriapallam  ex  adulterio  :fed  quia*: 
modum  in  vendicandocxccftlt :  non  dc^ 
bet  puniri  de  homicidio ,  vt  fupra  dixi :  fcdi 
debctpuniride  exceflu,punictur&  ficlc-l 
uius,fcilicet  poena  relcgationis,  vcl  aha  (e|  i 
eundumquaUtatcm  pcrlonarum  fi  fitvii, 
lis  pedbna  traditurin  opuspcrpctuum  &f. 
fie  maritus  non  cxcufatur a  toto:l"cd a tan-f 
to:&hxc diftindio  poni tur i n  d  §  I m pcrai 
torcs.proquain  tcrminisconfuluit  Alcxj? 
mconft.76.incip.Vi(ainquifitionc,inpri4 
movol.omnisenim  hccntiaoccidcndi  a-t 
dukeram, veladulteruminterri.s  ecclefiap? 

etiam  in  foro  leculari  hodie  de  iure  cano-v 
nico  eft  correa:a,&intcrdida,cui  ftandumf 

cftA  non  iuri  ciuiU,quaiido  agitur  dc  peco 

cato:c 
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,"to:ita  declaratArchid.in  c.intcrha^cg?. 
'.2.qiierefert,&rcquitur  Imol.in  d.l.  quid 

4go.in§  riha:rcs  dc  Icg.Lidelo.dcAnania 
c.intcrfccifti.dc  homicid.&  ifta  opinio- 
m  fcquitLir  Fcli.  inc.  fi  vcro.  dc  fcntcnt. 
commun^diccnsctiam  illam  proccdcrc 

terrishiipcrij,cararionc,quiaJcxciuilis 
nutritiua  peccati,  crgo  nonp  otcft  obU- 
garcin  c.critautcm  icx.^.dift.  f  inrc- 
noautcm  Francia;  omnc  homicidiu  cft 
unibiic&proquocunqjhomicidioopus 
ft  gratia  adrcftringcndumtcmcritatcm, 
"  audaciam  pcrcuticndi. 

Pocna  crgo  ciuiHs  pro  adul  terio  non  ha 
etlocumdciurccanonico,quo  iurcagi 
r Iblum  ad  feparationcm  thori ,  &  dotis 
donationisproptcrnuptias  priuatione, 
ifta  cft  comunis  opinio,qua  tcnct  BaJ.in 
:.tur.cxtra  dc  procur.&  Panor  Jn  c.i^aude 
iius.dc  diuortijs.  &  in  c.fi  vcr6.&  in  c.tux. 
iipra  allegatis.  vbi  dicit ,  quod  pro  adultc- 
*io  hodie  non  imponitur  pocna  mortis, 

vndctiudcxccclchaftic^potcftcogno- 
.ccre  dc  hoc  criminc,ratio  cft:quia  hcct 
Tiulier  non  fit  dc  foro  cccIcfiaftico,tamen 
uiaagitur  de  violationcfacrameti  matri- 
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68  Ber^m.  Cho.  Comment. 
monij,quodefl:  principalc ,  &  primieiiunv 
vt  in  c.debitum,de  biganiis.6c  fic  agitur  de* 
lacrilcgio :  quia  iftos  adulteros  lex  ciuilis 
appelIatfacrilegos,vndcolim  de  iureCo- 
dicis  pro  illo  cri  minc  imponcbatur  poena 
mortis :  idco  iudex  ccclefiafticus  non  po- 
terat  cognofcere :  lcd  cum  illa  poena  de  iu- 
re  canonico  fit  imniutata:  merito  illud 
crimen  coram  iudice  ecclefiaftico  decidi 
poteft:lcd  ciicahanc  dccifionem  no  mul- 
tumeft  infiftendum :  quiacrimen  adulte- 
rij  eft  mixti  f6ri,vt  tenetGuidoPapaein  de- 
cifione  178.  incip.de periurio.  &idem  tc- 
net  Panorm.in  c.cum  fit.dc  foro  compet. 
vbidicit ,  quod  fi  agaturdepoenafangui- 
nis,folus  index  lccularis  cognolcct.  Si  au- 
tcm  agatur  de  poena  leparationis  thori,ec- 
clcfiafticus  iudex  lolum  cognofcct,vt  con- 
cludit  loanncs  Andrxasinc  fi  deforoco-  > 
pet.in  6.1n  alijs  autcm  cafibus  eft  mixti  fo- 
ri,vtin  terminis  decidit  Dcciusineonfi- 
lio2i2.incip.magnificidomini.in2.Vol.& 
iftavcra  refolutio  canoniftarumquamla- 
tc  deelarat  Ludou-dc  Roni.  in  fingul.  667. 
dicit,quod  de 'iure  hodierno  pro  adulterio 
ftatuuntur  tres  poenx  vt  ibi  per  eum :  vidi- 

ftig 


Tit.  Dr  Pvb.  ConcVb.  69 
sergopoenasquaspatiuntui:  laici  proa- 
l^duitcrio. 

f  SupcrcftjVt  vidcamus,  qua  poena  fit  pu- 
|4.nicndus  cIcricus,coiitraqucm  plcne  pro- 
batum  cft  de  adultcrio ,  diftinguitc ,  quod 
aut quxritur  dc  pocna ,  qux  imponitur  in 
foro  pocnitcntiali :  &  tunc  fccundum  fan- 
^ioncs  fandorum  patrum  dcbct  ci  iniim- 
|B  gi  pcr  faccrdotcm  quod  poeniteat  per  de- 
ccm  annosfccundum  formam  traditani 
in  concilio  Gangrcnii,quoddcfcribitur  in 
c.prclbytcr  fi  fornicationcm  fcccrit,8i.di- 
ftind.hocctiam  deciliim  fuit  in  concilio 
Toictano ,  quod  iimijitcr  dclcnbitur  inc. 
dcuota.  27.q.i.  alia:  autcm  fandioncsiin- 
[  dorum  patrum :  clerico  adultcro  indixe- 
runt  poenitcntiam  icptcnnalcm  :  prout 
fcribit  liidorus  ad  Malbncin  epifcopum, 
in  c.hociprum,35.q  .2. 6c  ilcin  clcrieis  poe- 
nitcntia  fuit  rcdada  ad  lcptcn  nium ,  licut 
24  in  laicispffcd  circa  iftam  poenitcntiam 
fakitarcm  non  cftinfiftendumex  quo  poe- 
nitcntiae  funt  arbitraria: ,  vtiupra  didum 
fuit. 

Si  verb  quaeratur,quae  poena  fit  impone  - 
da  clerico  aduitero^de  iure  canonico  in 

E  3 
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70    Ber.m.  Cho.  Comment. 
foro  contcntiofor  c6claditc,quod  eftpoer 
nadepo(itionis,vtcftgl.inc.Iator,2.q.7.ini' 
vcrbo  fc.adLiltero,qu^dicit,qii6dlicetcle! 
ricusprofnnplici  fornicarionc  nodcbcatl 
dcponi :  fccus  tamcn  cft  pro  adultcrio :  ad  1 
idem  facitgl.fimilisin  c.fi  quisomnem.in  i 
verbo,6cfi  in  fdrnicationeni.i  q.7.& iftam  l 
opinionem  r^fert &(cquitur Panor.in  c.vt : 
clericorum ,  iu  2.  coil.  in  verfi.  qu?jro  pro  • 
declarationc  litcrcE  de  vita,&  honefta  cler. 
qui  allcgat  text,  in  c.  cum  non  ab  hominc. 
d  c  i  u  di  ci  j  s .  1  cd  tcx.  i  1 1  e  n  o  1  oq  ui  t  ur  d  e  ad  ul- 
25  tcriotfcd  tantumdicit,qu6d  clcricus 
dcpra-hcndis  i  n  furto ,  aut  homicidio,  aut 
pcriurio, vclin quibulcunq^  alijscrimini- 
bus  ab  ccclcnaftico  iudicc  vcnit  deponen- 
dus'lcd  pondcrctis  didionem  alio  pofitil, 
in  d.c.  proximeallcgato  quxdefui natura 
eft  rcpctitiuacaliuun  fimiliumetiam  ma- 
iorumrergo  ille  tex.  clare  videtur  probare, 
quod  clericus  pro  adulterio  venit  depone- 
dus  Addite  textum  vltraPanor.magis  for- 
maiem,in  c.fi  quis  clcricus.Si.diftind.  vbi 
in()'nodo,feu  concilio  Aureliancnfihoc 
ftatutum  fuit,quod  clericus  coniiidus,aut 
confcfTus  de  adulterio  ab  ordine  debet  de- 

ponij 


m 
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|poni,&dcmiun  omni  tcmoore  vit^  iiixin 
laonalkrio  debA;  t  agcre  pqenitcntiam.Ra 
tio  motiua  conftitutionis  /^  nodalis  fuit: 
quiain  adultcrio  committitur  lacrilegiu. 
Vndcicxciuilis,  vtlxpc  dici  eos  appcilat 
facrilcgosAilUcacommunisopinio^qu^ 
probaturpcr  tcx.in  c.fi  g^s  faccrdos,  ?o.q.i. 
V,bi  dicitur,qu6d  prograui  aduUcrio  pracf- 
by  ter  debct  dcponi  proptcr  mal  um  cxcm- 
plum.quod  dat  ca:tcris. 

Ex  pr.rdiclis  habctis  rcfol  utu  m  ulum  ar 
16  ticulu.quodclcpcusproadultcriotde- 
bct  dcpoi:u,qiiamuis  contrariaopinioin 
pundo  iuris,  tanqiiam  magis  xquior,  <5c 
humanior  polTet  luftincri,  lcil  q^uod  cleri' 
cus  adulter  dcbet  tantum  puniri  pocna  fu- 
fpcnfionis ,  <5c  non  dcpofitionis , qux eiret 
nunis  rigoro(a,cum  ditliciic  fit  clericis  fcr- 
uarc  caftiratcm ,  «3c  contincn  tiam  co ,  quia 
natura  iiumani  gcncris  fragiiis  cft^certe 
hodiernis  tcmporibus  pauci  circnt  lacer- 
clorcs,qui  non  patcrcntur  poenam  dcpofi- 
tionis,  tamen  i  n  iudicando ,  vel  confulen- 
do  nolitc  rcccdcrc  a  priori  opinionc,  q  eft 
comunis,Ucet  fit  rigorofa,6cquauis  quado 
q;  particularis  opiuiQ  vincat  comunc ,  Lu 

E  4 
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f.Ccd  neqjjdc  vcteri  iurc  cnuclcandortamg 
abfurdum  ,&tcmcrarium  cflct,  rcccdcrc 
abopinionccommuni,  quae  in  dccifioni- 
bus  cft  tcnenda,non  obftantibiis  argumen 
tjs,qu^e  a  Dodoribus  in  contrarium /6- 
lcnt  adduci,(ccundum  Felin.  in  c.pruden- 
tiam,§.rcxtanobis.  extradcoffic.dclcgat. 
f&inc.cumcx  ofticij,cxtradcprae/criptio. 
Concluditc crgo ,  quod  clericus  conftitu- 
tusin  lacris  fcicntcr  comniittcns  adulte- 
rium  dcbct  a  miniftcrio  altaris  rcmoucri 
(altcmdeiurc  canonico,iicct  mulicrcflct 
mcrctrix,&  impudica:  quia  proptcr  hoc 
prxft^y  ter  non  cxcufarctur  co ,  quia  illo  iu- 
rcomnis  coitus  exccpto  vxorio  crat  pro- 
hibitus,vt  rcfcrt  Auguftinus  in  c.  mcretri- 
ces.35,  qu.  4. 6c  fic  clcricus  aduitcr  grauius 
punirctur.quani  laiais,qui  fi  cognofcat 
mulicrctn  coniugat^im  fi  cifet  merctrix 
publica,vcl  proftituta,cxcufarcturabadul  - 
terio.vtftipradixi. 

Ego  au  tcm  lu  m  alterius  ppinionis ,  & 
cam  rcnercm  fi  clfcm iudex,  vt  miniftcriu 
noftru  no  vitupcrctur,ex  quo  plcnc  &  fpe- 
cifice  adultcriii  probari  no  potcft/ccundu 
Canoniftas  per  iUum  tcx.in  c.prastcreaex- 


In  Tit.  De  Pvb.  Concvr.  7? 
tradc  tefti.&  in  c.  ciini  caufani.  dc  probar. 
&  in  c.tertio  loco ,  dc  pra:(  iimpt.  &  late  de- 
clarat  Ant.de  But.in  c.fignificafti,dc  adul- 
ter.  dicitetamen  quodin  probationeadul 
terij  fiifficiunt  coniedurae&pra^rumptio- 
ncs,quiaaliter  probarinon  potcft.  prout 
€tiam  dicimus  de  filiatione ,  qux  dircdc 
probari  non  potcft :  (cd  tantum  pcr  conic- 
^  diurasfecundum  Icgiftas  ,in  I.  filium, ft^.de 
his  qui  fui  vel  alicn.iur.  &  Hypolitus  de 

27  Marfill.in  rub.extr.dc  probat.t&:  idc6 
quando  agitur  de  materia ,  qua:  defuana- 

'  turaeftdifticilis  probatione,lex  contcnta* 
tur  illa  probatione,quiE  haberi  potcft-,(e^ 
cundum Bart.in I.in illa.  ff".  de  vcrb.  oblis;. 
crgo  pro  humaniori  fequenda  icntcntia 
iudcx  ccclcfiafticus  primitus  dcbcrct  clcri- 
coinfamato  dc  adulterio  purgationemin 
diccrejn  qua  fi  deficerct,debcret  fufpcndi 
quando  non  agcrctur  ad  certam  pa^nam, 
vt  eft  tex.ad  K  teram,&ibi  Panor.in  c.figni- 

28  ficafti,deadultcrijs.  ffed  fi  pro  adul- 
tcrio  laccrdotis  agatur  ad  certam  poenani, 
&  i pfe  dcficiat  in  purgationc  fibi  iniunda, 
ccrte  deberet  puniri  eadem  poena,qua  pu- 
Dircturjficontraeumplen^  cflet  probatu 

E  5 
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deadultcriotanquam  conuid:us,vt  cftca- 
fus  in  caccedcns.extra  dc  acculat.&  ita  dc 
clarat  Hoftienfis  in  fumma,  in  tit.  dc  adul- 
ter.  (cd  iianc dillindionem  no  lctuant  of- 
ficiaics  noftri  tempons,qui  ad  Tolam  afler- 
tionem  mulieris  diccntis  (c  eire  carnaliter 
cognitani  a  (accrdote  cum  incarccrant  no 
feruando  formam  prcdictorum  ranum,& 
iincalia  probatione  condcmnant,  &  cum 
fifco  cpifcopali  imptobc  componerc  lu- 
ciunt. 

Dc punitione  clcricoru m , <5c  laicorum 
committcntium  adukerium  vilum  fuit, 
videam'  modo  de  cognitionc  carnali,quc 
committitur  a  luicis  ,&  Cliriftianis  fi- 
muI&quarpaMiadeiure  pro  tali  coitufit 
introduda,brcuitcr  puntlusiftc  maxima 
indigcrctinucn.igationc  tamcn  in  hisqua: 
fcntio,paucisabIbIua,quodauti(k  coitus 
fuit  innominatus,puta  quia  non  tranfit  iii 
aliquod  fpecialc  nomcn  dclidi  vt in  adul- 
tcrium,inca.^(lum,ftuprum,ficnlcgiu,vcl 
pcccatum  contra  naturam  ,  ifed  tantum 
rcmanct  in  funplici  fornicatione  ponit 
cxcmplum,  quod  lixdxus  folutuscogno- 
uit  Ciiriftianamlblutam,  Ccrtefecundum 

legein 
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lcgcm  vctcris  tcftamcnti  dcbcbat  piiniri 
pocna  vltimi  fupplicij,  vtcfttcxt.  in  c.  nos 

^  fi  incompetentcr.§.  fcd  notanduni  ,2  q.7, 
6c  in  d.c.reos  (anguinis.in  foro  aurcm  con- 
tentio(b,quidamdicunt  Kuteum  cllc  pu- 
nicndum  pocna  mortis,alij  autcm  no :  lcd 
lcuius.alij  vcro  dicunt  illum  cffc  tradcndu 
curix  fcculari  condigna  animaducrfionc 

'  29  puaiendum:tcgoautemdicopunitio 
nem  remancrcin  arbitrioiudicis,qui  arbi- 
trabitur,  &attendcnt  circa  qualitatcs  pcr- 
fonarum  forj:iicantium,(i  (int  nobilcs,  vel 
vilcs  perlbn^,aut  crant  minorcs,aut  lcicn- 
tcr,aut  ignoranter,  aut  fuit  vnica  fornica- 
tio,aut  plures  cotinuauerunt.  tunciudcx 
arbitrabitur  qua  poena  ludxus  dcbeat  fub- 
ijci,&ita  in  terminis  dccidit  praeftantiflU). 
Dcciiis.in  cap.i.in  26.col.in  vcrf  alius  fuit 
dubitatum.cxtra  dc  conrtit.&rcfert ,  Old- 
radum  hoc  tcncre  in  confilio  335.  vbi  c- 
tiam  rcfert  dc  qupdam  ludaco  cum  an- 
te  palatium  Aucnionis  mcmbra  virilia 
fuerunt  abfcifi.  &  Ludouic.  de  Rom. 
in  confilijs  ,  cap.  55.  incipicnte  ,  ludarus 
quidam.Sivero  coitus  fueritnominatus: 
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quia  tranfit  iii  fpcciale  nomcn  delidi  piita 
in  ftiipriun ,  vcl  incoeftum ,  vel  in  adulte- 
rium,maxime  in  figura  matrimonij,&  tuc 
diftinguitc,  prout  infra  dicani,  aut  lcicntcr 
aut  ignorantcr,  aut  in  foro  confcientiee, 
aut in foro contentiofo ,  aut dc  iure  cano- 
iiico,aut  dc  iurc  ciuili. 

Scd  iuxta  pra\iidadilHciiior&  ftibtilior 
apud  lcgiftas  &  canoniftas  poftctiuboriri 
dubitatio.  Attcntoquoddciure  roenaa- 
dultcrij,cft  poena  mortis, ponitc  calum, 
quod  cauctu  r  ftatuto  ciuitatis ,  in  qua  lun  t 
ludici,  (vtin  Aucnione  aut  alijs  tcrris  ec- 
clefix )  quod  pro  adulterio  commiflb  ini- 
ponatur  tantiim  poena  pecuniaria.  vtruni 
ludxus  cognolces  carnaliter  Chriftianuni 
vxoratum,puniatur  IbKmi  poena  ftatuti, 
vel  alia  poena  iuris,ita,  quod  in  ifto  ftatuto 
ludiei  non  comprehendantur?brcuiter  vi- 
dctur  concludehdum  hida:um  dcbere  pu- 
niri  pocna  vItimiiupplicij,6cnon  poena  pc 
cuniariaftatuti,patet,  quia  tale  ftatutum 
videtur  nullum  ,  ex  quo  eft  nutritiuum 
peccati  &  corrcdorium  priEccpti  diuini. 
Itcm  facit,lL|daEi  viuunt  &  regulanturlecu- 
(Jumlegem  Moia>  cam>  fecundumquam 

pro 
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pro  adultcrio  imponcbatur  pocna  mortis, 
vt  habetur  in  Euangclio  Ioannis,nos  le- 
gem  habemus  &  lecundum  lcgcm  dcbct 
mori.6cin  c.hxcimago.23.q.  5.  vbi  mulicr 
adulteralapidabatur :  ergo  cafus  eft  indu- 
bitabilis ,  quod  luda^us  committens  adul- 
terium  cumChriftiana  debet  puniri  poena 
mortis,&  non  poena  pecuniaria  ftatuti. 

Preterca  fi  luda^us  contrahat  matrimo- 
nium  cum  Chrifdana  punito  vltimo  Hip- 
phcio  caliis  cftinl.ne  quis  vxorem  Chri- 
39  ftianam.C.dc ludceis.  tSiergoproptet: 
matrimonium  contractum  quod  eft  fli- 
uorabileluda^us  debeat  puniri:ergo  multo 
fortius^pter  adultcriii  debet  puniri  pocna 
niortis,&:non  pocnaftatuti.quia  licet  iftud 
ftatutLi  immutet  pccnam  capitalcni,in  pc- 
Guniariam ,  tamen  ftatucntcs  non  viden- 
turcogitarfcncc  intcllcxiftc  dc  ludceisqui 
llint  dc  alio  grcgcpocnitus  fcparato,habe- 
turinprimocSp.  vbi  Chriftus  dicit^ahas 
oucs  habco,  qux  non  funt  cx  hoc  ouili ;  cu 
ergoludxi  fiTnt  fep era.ti  a  gregc  noftro6c 
inimici  noftri  funt,  &inftiltantcs  fidci  no- 
ftre  .ippcllatur, vt cft  tex.in  l.fi.C  dcludcis. 
no  dcbent  conrchendi  iu  pracddo  ftatuto. 
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31  Vltcrids  foitificatur:  nam  in  bcncfi- 
cijsgcncralitcr  conccflisf  pcrfonx  odiofx 
non  vidcntur comprachendi^cafus  eft  ad 
litcram,  que  ad  hoc  cxprclse  fummant la- 
cob  dc  Raue  &Bar.in  l.Lucins,in  §.Lucius 
Titius.  ff.  de  le2;at.  2.  ifl:ud  ftatutum  eft 
fauorabile  rquia  immutat  poenam  crimi- 
naleminciuilcm  ,  ergo  non  debct  com- 
pra:hcndcre  Iudxos,qui  lunt  perfonae  o- 
diO& ,  <Sc  infames,  hi  ab  omnibus  honori- 
bus,dii;nitatibus,6c  ofticijs  repclluntur.  in 
c.cum  lit  nimis  abfurdum,cxtra  de  ludxis. 
&  legitur  in  Euangclio ,  Ramis  palmarum 
ianguis  &  maledidio  lit  fuper  nos,&:fuper 
filios  noftros,maledi£l:ioncm  fibi  qucEfi- 
ucrint,quam  infames  &maledid:i  non  dc- 
bcnt  comprchcndi  ftib  ftatuto. 

Vitimo  facit.quia  fi  pagani,  ac  firaceni, 
&gcntiles  committerct  adultcrium  cum 
Chriftiana  clarum  cft ,  quod  poena  mortis 
32  puniri  deberet:mult6 fortiiis Iudci,tqa 
leda  firacenorum ,  paganorum ,  acgenti- 
liumcft  minus  mala  ,qu^m  feda  Iuda:o- 
rum.Etiuxta  verbum  Chrifti  dicentis^tol- 
lerabilius  erit  vSodomis  indie  iudicij  qua 
vobis.&Propheta  Ezcchiei  dicit  eisiufti- 

ficans 
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ficas  Sodamam.  Aiiguftinus  exf  onit  hoc 
cft,Sodoma,habito  rdpc(n:u  ad  vos  iufta 
fadacft,&hocrcfcrt  idcm  Auguftinusin 
cap.nonnc  Sodomitx,!.  quxft.  i.  qui  dica- 
tur  Pagani  &  gcntilcs.Hsebrxi,  Machomi- 
tx,&  Saraccni ,  &c  quarc  fic  appcllcntur,  & 
vndc  origincm  traxcrunt,  dcclarant  Ho- 
fticn(is6cloanncsdc  Anania  infummacx 
ludxis  &  Cardinalis  Florcnt.in  clcmctina 
primacodcm  titulo.  Ergoattcnta  paritatc 
vclmaioritatcrationis  (  valct  cnim  arg.a 
(imili  rationcl.illud.  If. ad  I.  Aquil  6c vicie 
P.Cam.Bonon.in  dialcdicalcga.)  ludaus 

committcnsadaltcriumjCuniTchriftiana 
punitur  pa^na  mortis,6cnon  pcenaftatuti 
<5c  hccc  lijnt  qux  pro  vcrificationc  iftms 
partis  faccrc  vidcntur. 

Prxiniftis  non  obftantibus  contra- 
riam  lcnrcntiam  crcdo  vcriorcm  ,  quod 
imo  in  cafu  pr^^milfo  ludasius  dchc^  pu- 
niri  f  ocna  in  ibtiito  contcnta  ,  ...  noa 
pocna  mortis,&ifta  cftcommunis  opi- 
nio  pro  qua  confuluit  Angcl .  Pcrufi- 
nus  ,  in  confil  114.  incipicnte.  licct  pri- 
moafpcduin  primo  volum.  quia  ftatu- 
ta  alicuiusciuitatis^vcUoci  dcbcntfcruari 
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in  fonna  Ipccifica  licut  fcraaturiusciuild 
Romanorum ,  vbialias  non  efletftatuto^ , 
pertcxtum,quam  ad  hocnotant  Bart.& 
Bald.inc-  i*de  forma  fidclitatis,in  vfibus 
fcudorii  <5c  in  Lomncs  populi.de  iuft.6dun 
6c  fcrib.in  §ius  autcm  ciuilc,Inft.dciuft.& 
iure.  vbi  habctur  quod  populus  regitur  fta- 
tutociLiitatis,ficutiurccommuni,  fcd  lu- 
r,  dxi  t  dicuntur  cflc  dc  codcm  populo 
&corporeciuitatis,quamuis  non  fmt  dc 
corporc  fpirituaH.  l.  Chriftianis.  C.  dc  pa- 
gan.ocin  §.ex  hoc  igitur.in  authen.dc  que 
ftorc.col.  6.  in  vcrfi.  ciuitas  noftra  populo 
la,  &:turbisdiucrforum  hominum.  vnd 
dicunt  fcudiftac  in  ci.dc  forma  fidel.quOw 
fi  caueatur  ftatuto ,  quod  ftantibus  mafcu- 
lis,  fiiixnon  fucccdant,raleftatutum,ha 
bct  ctiam  locum  intcr  ludcos>qui  morc  St 
lcgibusRomanorum  viuunt  -.crgocom' 
pra^henduntur  lub  prxdido  ftatuto. 

Sccundo  facit,quia  ludxi  dicuntur  cfle 
de  populo  Romano  ad  hoc,  vt  illis  legibu 
viuant.l.Iudsei  Romano  iure  viuentcs. 
deludxis.  vndeIuda:ifiHos  habcnsinpo 
teftatc  gloffa  communitcr  approbata  in 
34  ca.ius  Quiritum.  prima  diflindio.t  ca 

ratio- 


1  NT  TrT.  De  Pvb.  Concvb.  Si 
■  tioiiequia  lcgirimas  &iiiftas  contraiiunt 
1  nuptias,vt  in  c.  gaudcmus .  dc  diuortijsji- 
jcct  non  ratasridco  qucmadmodum  fub 

I  impcrioRomanofunt,(5cIcgibusimpcria- 
libus  viuunt  compraehcnduntur  fub  (tatu- 
to,vt  pocnaillius  tantum  puniri  dcbent,& 
non  alia. 

Facit  ctiam  tcxt.in  I.fpadoncm.g.iani 
iiutcm.ff.  dc  excutation.  tutor.  vbi  dicitur, 
quodinadibus  humanisludxi  nobifcuna 
participant :  vndc  apparet  pcrillum  tcxt. 
quodludxuspotcftcHc  procurator  Cliri- 
ftiani ,  5c  pro  co  intcriicnirc ,  in  iudicio  ita 
conruiuitPctrusdcAnch.inconr1.272.in' 
35  cip.dctitul.criminum.  tltemimmu- 
nitas  concclla  incolis  ccrti  loci  extcnditur 
ad  Iuda:os,  vt  concludit  Bal.  in  d.§.iam  au- 
tcni.Siigitur  ludxigaudeant  ftatutociui- 
tatis ,  & rub  illo  comprxhcndantur :  ergo 
lolum  pocna  ilIiuspuniridcbet,&:n6alTa, 
&  aduertitc,  quiavltra  prardidum  §.  iam 
autcm ,  no  rcpcri  in  libris  Digcfl:orum,ni- 
fi  alios  duos  tcxtus  qui  in  rpeclc  loquan  tur 
deludaeo,  rculudaicarupcrftitione,  vnus 
cft  in  1.  generalitcr.  in  §.  eos,  qui  ludaicam 
luperftitioncm  fequuntur.ft;  dedecurio- 

F 
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nibus,&  eorum  filijs.  alius  cft  in  l-  circum- 
cidere  lud^eis.fF.ad  lcgcm  Corncl.de  (icar. . 

Vltimo  pro  ifta  opinione  facit ,  quia  i 
principes  Chriftiani  a  rcgno  ,  &  ciuita-- 
tibusnon  debent  cxpcllcreludacos  tribu-  • 

36  tarios  pacificc  viuenrcs.  t  Sedquo- 
dam  iurc  naturali,  &diuino ,  &  ex  ciiarita- 
tis  diledionc  in  eorum  neccftltatibus  cfl:l 
fubueniendum  & eleemofmam  faccre  tc-  - 
ncmur.vtincap.pafcc.86.diftina.vbidici.-t 

tur,pafce  famc  moricntcm,&  fi  non  paue- 
ris,cum  fameoccidifti.itcm  nccludcis  fuiS2i 
poflcflionibus,&  habitationibus  fpoliarii 
dcbcnt,inc.fidcrcbus.23.qu.7.&qnicquid. 
poflldcnt  iurc  gcntium  poftidcnt,  vt  de- 
clarat.Innoccnt.in  cap.quod  llipcr  his,  cx- 

37  tradcvoto,&votircdcmpt..  -f  Ihx- 
tcrcacrcationc,gubcrnatione,&ctiamre- 
dcmptione  intcr  oucsChrifticomputan- 
tur.vndc  Chriftus  in  pAiangclio  loannis? 
dccimo  diccbat,  alias  oucs  habeo ,  qux  no: 
funt  ex  hocouih,fcilicct  ccclcfii.vndc  Pa- 
pafupcr  ludaeos  poteftatcm  habct ,  ficuti 
fuper  oucsfuas,quas  Chriftus  ei  commifit! 
dicens ,  Petrc  pafce  oucs  meas.  nullam  di- 
ftindionemfaciensiuter  IudaEOS&  Chri- 

ftia-' 
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ftianos,c.fblitai.§.  pcnul.  cxtra  de  maior.& 

38  obe.  fncc  cis  debetfierialiquamolc- 
ftia,&fi  bona  luda^i  fucrint  capta,datur  lu- 
da^o  contra  Ghriftianum  rapicntcm  adio 
in  duplum.  1.  Chriftianis,  C.  dcpagan.  <5c 
glofl'.  in  §.  ex  maleficijs  hiftit.de  actio. 

Et  quod  ludici  a  ciuitatibus  per  prin- 
cipcs  expclh  non  dcbeant ,  fcrif»tum  eft 
autcm  ccxikmi  co^li,  dominus  autemde- 
dit  tcrram  filijs  hominum,vt  cuicunque 
in  ea  fitlicitum  habitarc,  etiam  (eruotri^ 
butario,ft  tamcn  domino  tributum  foU 
uatur,c.  omnis,  cxtra  dc  cenfibus.  Pra^- 
tcrca  Cauana4  ,  Amorci ,  &  Icbufari  ab 
eorum  tcrris  expuhl  funtpcrfilios  Jftael, 
Caufa  expulfionis  fuit  idololatria,  quae 
eft  contra  lcgcm  ,  quse  exclamat  vnum 
Deum  elfc,  vt  atteftatur  Paulus  ad  Ro- 

39  manosprimo.  f  Sed  luda^inonfunt 
idololatra^ :  lcd  alias  funt  infideles,  necque 
funt  hoftes  Chriftianorum  principum: 
idco  illud  Propheticum  dicit ,  ha:c  gcns 
infidclis  viuct ,  vt  in  futurum  teftimo- 
nium  alFcrat.  Item  Chriftus  dicit ,  non 
praeteribit  ha:c  gcneratio  in  a^ternuni: 
vt  attcftatur  Paulus  ad  Romano$^9a 

F  2 
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&fic  videtis,Iudaeos  debere  viucre  legibuf 
Imperiaiibusetiam  intcr  Cliriftianos  &ci 
quibufcunque  obprobrijs  iilos  dcfendi. 
40  t  Ex  praedidis  ergo  concluditcludaeii 
committentem  adulterium  cum  Chriftia 
na,  eflc  puniendum  poena  ftatuti  tantiim, 
&nonpoenaiuris,ideft,mortis,  &ifta  cft 
communis  opinio,  proqua  confuluit  A- 
lexan.  de  Imol.  in  confi.  13 .  incip.  attentis 
his,qux  in  themate  narrantur  in  7.V0I. 

Videamus  modo  de  poenis  ciuilibuj, 
feuteporalibus,quas  patiunturadulter,& 
adultera  propter  adulteriu.brcuitcr  coclu- 
dit,qu6d  fi  vxor  adultera  fuerit  fub  viro  de 
bet  perdere  dotem ,  cafus  cft  ad  litcram,in 
l.cum mulier.fF.fol.matr.  &in  §  quiavcro 
plurimas,in  ver/i  fi vir & vxor ,  in  authcn. 
vt  liceat  matri  6c  auiar.  colla.  8.  &  in  1.  con- 
{enfu.§  (ancimus.  C.  de  rcpud.  &  in  l.fi.in 
verf.  vtruinlucrocadat  maritovclhxre- 
dib"*  mulieris.C.  de  adul.  qlibet  dc  iurc  ca- 
nonico  concordat  tex.  in  c.plerunq;  extra 
dedonat.intcrvir.&  vxor.  &fic  vxor  c[ux 
adulteriumcommittit,priuatur  dote,  6c 
adionedotisrnec  deea  reftari  vel  alio  mo- 
dodilponcrepoterit  fccundum  Ludo.  dc 

Roma^ 
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Roma.in  confi.  2S6.  incip.hsec  Iiiliana.  ta- 
lis  dos  non  cedit  lucro  haercdum  vxoris. 
Sed  remanet  pocncs  maritum  licct  per  ex- 
traneum  data  fucrit ,  nifi  illam  pcr  ftipula- 

tioncmincontradumatrimonijfibired- 
'  di  prouiderit.  I.  fi  dotc,C.deiurcdotium, 
quq  dicit,quod  q  uando  vxor  culpa  fua  pri- 
uaturdotc,taIisdos  non  rcucrtituradeu, 
quicamdedit  ^fcd  ccdit  lucro  mariti:  nifi 
cxprefse  contrarium  fiicrit  prouifum. 

Aducrtitctamcn,qu6d  licctvxorpro- 
ptcr  adultcrium  priuctur  dotcinon  tamen 
.  41  cftpriuataipfoiure,  t  fed  requiritur 
fcntcntia  priuationis,nifi  adultcrium  ciret 
n  o  torium  6cmanifcftum ,  quo  cafu  fi  mu- 
licragat,prodotcrcpctenda ,  maritusre- 
pcllcteampcr  cxceptioncm  adultcrii,fc- 
cundumcanoniftasin  d.  c.  plcrumqt.  quia 
poenapriuationisaionintclligituripfoiu- 
42  re,fcd  perfcntcntiam,tproutdicimus 
in  clerico  bcncficiato  fimoniaco,homici- 
da,velaliasirrcgulari,qui  licct  fitincapax 
ad  beneficia  obtincnda.-  tamcn  iam  obten 
tisnon  priuatur  ip(b  iurc  ,  fcd  rcquiritur 
declaratio.vtconcluditlnnoccnincap.in 
noftris,dc  conccffpraeb.  quem  rcfcrt  6c  fc- 

F  3 
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qiiitur  Bald.  in  1.  cum  fraticm ,  C.  de  his,;^ 
quib.vtindignis,&in  l.li  maritus.dcdona-j 
tio.intcr  vir.& vxor .  &  ita concludunt ca- 
nonift2e,per  illum  textum,in  cap.ex  literis.  - 
cxtra  dc  excelTib.  i  ra:Iat.  quicquidin  con- 
trarium  voluerit  diccre  Archidiaco,  in  ca. 
ftudcar.50.  diftind.  quod  idem  dicendum 
cftin  cxcommunicato>qui  ante  dcclara- 
tionem  non  eft  vitanduslecundumlegi- 
ftas ,  in  1 . 2.  C.  de  iure  emphy  teu.  ex  pra:di- 
ais  verificara  eft  communis  opinio ,  quo 
vxor  qnx  adul  tcriu  m  commifit^dcbet  do 
te  priuari-.quiaindignam  fe  conftituit  ma^ 
rrimonio.Sedanhodie  niuUer  proptera^ 
dulteriu  m  pcrdat  dotem  fine  repudio ,  vi- 
detc  Bal  .N  ouel  .in  traa.dc  dote  charta,37- 
Oriturdubitario,vxor  commifitadul- 
tcriu  m :  proptcr  quod  priuatur  dotc :  tamS 
ex  poft  iudicio  ccclcH?  propter  confanguir 
hitatem.tame  vcl  ahud  canonicum  impe- 
dimcntum  matrimonium  fuitdcclaratu: 
nullu  an  vxor  poftit  poft  feparatione  repe-: 
tere  dote,  a  qua  per  adulteriii  fuerat  priua- 
tar'videturquodfic,quia  in  vcritateinter^ 
iftos  non  fuit  matrimonium :  crgo  nec-'' 
dultcrium,nec  4os ,  qu^e  fiue  matrimoni 

cffo. 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


In  Tit.  De  Pvb.  Concvb.  S7 
cflc  noii  potcft,  &  vbi  nullmii  cft  niatri- 
moniiim  ibi  niilla  conipctit  adio  de  dotc, 
i.C.dc  condid.ob  caii.  quiacx  nihilo  ni- 
:i  fit,6c  cx  adu  nullo,nulius  effcdus  fcqui 
potcft,l,non  dubiuni.Cdc  lcgibus.Prarte- 
rca  1  i  cct  iudcx  ccc  Ic(  i  aft  icus  p  ri  uaucri  t  do  - 
te,  vxorcm  adultcram  pcr  (cntcntiam,  illa 
tamcn  lcntcntia  non  tranfiuit  inrciudi- 
catam.ImopofTet  rcuocari;  maxime  qua- 
doccclcrix  in  cafu  fubftantiali  cuidentcr 
fuiftctdcccpta  pcr  tcx.in  c.fratcrnitatis,cx- 
tra dc  frigid.  &  malcfi  cx  quibus  patct,  di- 
dam  mulicrcm  poUc  rcpctcrc  dotcm. 

Contrariam  opinioncm  tcnct  glofl^  in 
d.c.plcrunqucinvcrbo,non  valcbit:quia 
cum  rcs  iudicata  accipiatur  pro  verita- 
tc.  1.  res  iudicata,  ff.dc  rc  iudica.  Idcoex 
iftafcntcntiapriuationis  ius  dotis  fuit  ac- 
quifitum  marito :  <Sc  fic  dos  rcpcti  non  po- 
tcrit:cxquofuit  fblutaaurhoritatc.  1.  non 
putarcm.ft^.famiiia:  hcrcif  &iftam  opinio- 
nc  tcncnt  Goftrcd.  &  Hofticn.  in  fumma, 

dc  adultcrijs  Ck:AIb.dc  Rofi.in  vcrbo.  dos: 
&duplcx,vcltriplcx  rcdditur  ratioprima: 
qa  quo  ad  cflcntialia  cxtrinfcca  matriino- 
nium  vcriun,  6c  putatiuum  nonnuHuai 
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ditFerunt :  quia  ficut  bigamia  contrahitur 
pcr  vcruni  matnmonium  :ita  etiam  pcr  [ 
putatiuum:(ccundumcanoniftasin  c.  dc- 
bitum  extra  dc  bigam.z-  ratio:quia  adultc- 
rium  proccdit  cx  corde,&  animoA^ecun- 
dumintcntioncm  iudicatur.  c.  illudi^q. 
1.  vbi  pupiIlo&  furiolb  fubuenitur  inma- 
Icficiis quia  non  dcbcnt  imputari  ad  poe^ 
nam.quc  cx  mentis  delibcrationc  no  pro- 
ccflcrunt.  &  dicit  gl.  in  d.c.plerunqj.quod 
ncgarinon  potc(l,quinmiilicr  ex  afFcdu 
jnentis  iniuriam  fcceritilli,  quem  tenct 
pro  vcro  marito.6c  ita  dolum  commifit  fi- 
ncqi]oadi)kcriumc(rc  nonpotcft:  &glo. 
moucturalia  bonarationc:  quiatali  deli- 
cko  adultcrij,&  nmilibus  dcbet  confidcra- 
riprincipium6tnonfinis,vtin  alijsmulie- 
ribiisncfacercvolcntibus,qui  ad  hoc  fa- 
cicnduni  prompta:  fun|:  remoueatiir  au- 
dacia, 

Ex  quibus  patct  iftam  cfle  communem 
opinioncm,quam  fequitur  Firminus,in 
45  vcrbo  vxor  adultera :  f  quia  li?et  ma- 
trimonium  l]t  putatiuum:  nihilominus 
proptcr  adulterium  priuabitur  dote :  quia 
priuilcgiaconceiTaya^aevxori  ratione  do- 

tis 
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ritis  compctiiiit  vxori  putatiiix:  quia  ida  iu- 
^idicatur  adimparia.vndc  glolliu  l.alTiduis. 
1  C.qui  pot.in  pign.hab.dicit,quod  vxor  pu 
Itatiuaiiabct  priiiilcgium  tacitx  hypotlic- 
\cx  in  bonis  mariti  rationc  dotis,  ficut  vxor 
lyera:  vnde  dicit  gloff  in  I.dotale.in  §.  dota- 
Jfc,in  Verbo,pra:ftabatur.ff.  defundo  dota- 
f(  li.quod  ficut  dos  vcra  prohibetur  alicnari, 
i  fic  etiam  dos  putatiua:  quia  fauor  dotis  re- 
fpicit  publicam  vtiiitatcm ,  &  quando  agi- 
turde  publica  vtilitatecaufa,feu  perfbna 
putatiua,&  vera,  quoadeffeftumaequipa- 
f  rantur,vtnot,Bart.inLBarbarius  Philip- 
pus.ff  deoff  prxto. 

Ego  veram  iftam  opinionem  confirmo 
quatuor  rationibus,prima,quia  vxor,  qux 
|,  tranfit  adfecunda  vota,non  petito  tutorc, 
ncc  rcddita  adminiftrationc  priuatur  tu- 
tela,§.fin  autem.in  auth.de  nuptijs.-coll.^. 
&patiturpoenas,dequibus  habctur  in  l.i. 

44  defecundis  nuptijs.tnec  apudeum  li- 
beri  primi  matrimoni j  educari  dcbent ,  & 
ifta  procedunt  quamuis  matrimonium 

45  eflct  nullum  (Scputariuum  :tquiapoe- 
na  commitritur,Iicet  de  fafto  fiat,  quonia 
in  4cliftis  non  cgnfideratur  cffedus  iuris: 

f  5. 
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lcd  confidcratur  tantum  animus,&  me- 
rum  flidlLi  hominisl.eum  qui.Cde  adult . 
fccundoconfirmatur,  quia  fi  maritusrc- 
linquitvxori  vfumfrudum  ccrtorvimbo- 
norum,vclaliquampoifcnioncm,quoad 
vixerit,fub  conditione  tamen ,  fi  vitam  vi- 
dualem  feruaucrit,  fi  poftea  ip(a  contrahat 
matrimonium  cum  clcrico  in  (acri  confti- 
tutOjlicct  matrimonium  fit  nuHnm,tamc 
vxor  priuatur  vfufrudu ,  &illa  poflclfione 
fibi  rcliclis :  quia  non  plus  debct  operari 

46  tincontincntia,quam  caftitas:qux vi- 
deturcftcin  mulicrc  tranfeuntcad  fccun- 
d  1  vota.  Tcrtio  confirmatunquia  (icutdo 
natio  fada  conftantc  matrimonio  inter 
vcros  coniugcs  non  valetrficctiam  cftpro- 
hibita  intcr  putatiuos.l.3.videamus,dc  do 
na.intcrvir.  6c  vxorem.  &ibi  text.  aftlgnat 
rationcmiquia  illi,qui  dclinquunt,non  dc 
bcnt  efte  mclioris  conditionis ,  quam  qui 
adum  ciuiiiter  faciut,cui  cocor.  tcx.  in  l.fi 
cxvoluntatcC  cod  tit.  vltimoconfirma- 

47  tur:  tnamfi  quisalicnat  rcm,quam 
fab  pcena  eft  prohibitus  alienarc,  incidit 
in  poenam,licct  alicnatio  fit  nulla ,  &  hoc 
proptci:  difticultatem  recuperationis ,  vt 

patcc 
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>atct  iii  hsercde,  vcl  valallo  alicnantc  con- 
tralcgem  feudoru:  quialiccr  alienatio  iit 
nulia:tamen  priuatur  feudo:maxime  qua- 
do  in  potentiorem  alicnauir:  rcftat  crgo 
jquodvxorputatiua  propter  adultcriupri- 
uatur  dote:quia  licut  non  licct  violarc  ma 
Itrimonium,  ficctiam  non  eft  licitum  Vio- 
jlarelpem  matrimonij,i.li  vxor.ff.dc  adult. 
I48    Vnumtamcn  noneft,  tquodlicet 
maritus  putatiuus  lucretur  dotem  proptcr 
ulterium,non  poterit  tamen  acculare 
iurc  mariti,icd  tantum  iurc  extranei:  vndc 
liifficiet  probarc  matrimonium  fuifleco- 
tradum,quamuis  (it  nulium,d.l.fi  vxor.in 
j  prin.&iftam  opinionem  (cquitur Bartho- 
j  lomasusBrixenlisjinquxft.  63.  incip.  mu- 
lierquxdam  aviro  (eparata fuit :  quia  lal- 
tem  quo  ad  ccclefiam  fuit  matrimoniu  m , 
cumfilij,quina(cuntur  cx  codcm  matri- 
monio,ab  ecclcfia  habcantur  pro  lcgiti- 
mis,quoufq  j  fcparatio  fucrit  fada,  &  parc- 
tibus  taquam  legitimi  fucccdere  poiTunt. 
tex.  c.cuminter  loanncm.  &in  c.  ex  teno- 
re,extra,quifilij  fint  legitimi.  &fichabc- 
t  is  primam  ampliationcm. 
49     Sccundo  prxdidla  ^pnclufio  ain" 
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49  pliatur , t vt vxor qux com mifi t adul* •  ^ 
terium,non  folum  priucturdote,  verumr  ^ 
ctiam  priuatur  rebus  paraphcrnalibus  gl..' 
cftcommunitcrapprobataind  c  plcruqj. . 
quam  allcgat  pro  fingulari  Bald.in  l.i.fF.de  5 
iuredotium,  licetaliqui  tcncant  contra»- 
rium:quia  cumifte  cafus  fitodiofus,verba| 
debent  rcftringi  fimplicitcr  ad  dotcm ,  5c 
non  ad  paraphcrnalia.fed  vos  non  rcceda'- 

50  tisa.bopinioneprxdi(!^ae  gloflae,  fcu- 
ius  authoritas  niagnacft,  &  quantum  ad  I 
Veritatem  prsevalet  opinioni  multorum, 
&  cacteras  authoritatcs  Dodorum  antc- 
ccUit,vt  rcfcrt  lacobus  Butrigarius  inl.i. 
C.qui  pro  fua  iurifdid.  vbi  dicit,  quod  vbi 
glofla  firmat  pedem,eam  tcncinifi  vfus  el- 
(ct  in  contrarium ,  quo  cafii  ab  co  rece- 
dendum  cft  :  quia  ctiam  propter  con- 
fuctudincm  contrariam  a  lcgercccditur. 
Praeterea  dicit  Cynus  in  I.  no  moriturum. 
C.de  contrah  &  committcn.ftipula.qu6d 
gl.  cftidolumaduocatorum ,  &  mcfius  eft 
ftarcgloflTiSjquam  nouas  opinionesface- 
re,&  dicit  ctiamSaly.in  I.quanquam,C.dc 
fentcnt,qua;  finc  certa  quantitate  profert, 
quodillequi  nefcit  «squitate,debet  fe  tc- 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


m 


t 


In  Tit.  De  Pvb.  Concvb.  95 

cre  ad  ArfoncmrSicctiam  iudcxquando 
idctaduocatos  in  opinionc,in  iudican- 
lonondcbct  rcccdcrc  ab  opinionc  gloC- 
Ji,&inmagnis  dubijsopinioglofli  (cm- 

pcrefttcncndafccundumBald.ind.l.qua- 
[quam,quod  didum  cxtollit  Bart  in  confi. 

jM5.incip.AndrioIus:duindicit,fcqucrcglo(^ 
(i  lam  ordinariam,qu2E  in  dcfcdum  lcgis  al- 
:.»Jegaripotcft:  nolitccrgo  rcccdcreabopi- 
1  nionc  gl.  in  d.  c.  plcrumq;.  quam  fcquitur 
!1  Romanus  in  nngulari.  sn.incip.  proptcr 
1 ;  adultcrium.  &  Card.  in  confi.  iii.  &  Bart. 
i  in  1.  Lucius,  tf.  foluto  matrimon.  &  ifta 
cft communis  opinio  fccundum  Fclin.  in 
cpaftoralis  in  3.C0II.  vcrf  mulicr  impudi- 
ca.cxtra  dc  iudic.  Albcr.  dc  Rof  in  I .  dc  qui- 
bus.ftl  dc  Icgibus,  vbi  fortius  concludit, 
quod  ftatutum,  quod  faccrct  mcntionem 
dc dotc habcrct locum  in  rcbus paraphcr- 
nalibus,(5cqux  dicantnr  bona  paraphcrna- 

lia,6c  quarc  fic  nppcllantur  vidctcgloflam 
inrubrica,C.  dc  pad.  conucn.  tamfupcr 
51  dotcqu^mantcnuptiasdonatio.  t& 
an  talia  bona  fortiantur  naturam  rcrum 
dotaIium,6caninillis  maritus  habcat  ad- 
miniftrationcm,  &  an  bona  mariti  fint  ta- 
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cite  obligata ,  &  an  niulicr  in  illis  fit  priui- 
lcgiata  ficut  in  dote:&  qua  adionc  rcpcta- 
tur,  vidctc  plcnc  pcr  Canipegium  in  rrad. 
de  dotcquxft  7.&  S.plene  (cripliiii  rcpeti- 
tioncl.aHlduis.C.  qui  pot.in  pig.hab.  in  5. 
ampliatione.  fcd quia  non  eil  alius locus 
qui  magis fc offcrat,quam  hic ,  idco  videa- 
mus ,  quxdicantur  clVc  bona  paraphcrna-' 
52  lia,ocquarclicappcllcntur:  fconclu^ 
ditc  quod  dicuntur  cfteilla  bona ,  quac  ha- 
buit  vxor  a  patrc  (iio  vltra  dotcm ,  &  com- 
inunitcrvidctis,quod  Iponla  ftio  fponlo 
tradit  aliqua,  qua^  lccum  portat ,  cx domo 
llii  parris,qui\;a  iure  vocaturrcs  paraphcr- 
nalcs,  fiuclintmobilcs  (iucimmobiles :  & 
a  vocabuh  dcriuationc  dicuntur  a  para, 
quod  cft  iuxta,<5cpherna,quod  cft,dos  qua- 
fi  i  uxta  dotcm,vt  dcclarat  gloft^.  in  prxallc- 
5 ?  gata rubrica,  t6c  dominu,&omnimo- 
da  adminiftratio  iftarum  rerum  parapher- 
nalium  fpcdat  ad  vxorcm ,  ncc  maritus  dc 
illis  dcbct  Cc  intromirtcre  vxore  fua  con- 
tradiccntc,vtefttcx.qui  de  paraphcrnali- 
bus  loquiturin  l.haclcgc ,  C.  dcpadi.  con- 
ucn.fi  autcm  vxor  dimiferit  adniiniftra- 
tionem  dictarum  rerum  paraphcrnalium: 

&  tunc 
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&tunc  in  illis  maritus  ccnfctur  prociira- 
tor,&  tanquam  procurator  potcft  agcrc 
fupcrhis,nectenetur  cauere  dc  ratofecu- 
dum  Bart.  &  Dodorcs  in  1.  maritus.  C.  dc 
procur.quia  ifta  bona  cenfcntur  quafi  do- 
talia,&  naturam  dotalium  (brtiuntur:  vn- 
de  ficut  maritus  in  dote  habet  adminiftra- 
tionem,  fic  etiam  in  iftis  adminiftrat  cx  ta* 
cito  mandato:& tcneatis  menti,quod  pro 
iftis  paraphcrnalibus  omnia  bona  mariti 
funt  tacitc  obligata,  ficut  pro  dotaIibusj& 
ita  tcnct  Azoinlimima.in  tit.  quib.  mod. 
pig.vcl  hypoth.tac  contr.  C.  qucm  refert, 
6i  lequitur  lafon ,  in  d.  §.  fucrat , in  8.  coll. 
vcrfi.nunquid  autem  mulicr.Inftit.de  ad. 
&  vltra  lalbnem  habetis  i^lo.madftralcm, 
in  c.cx  lircris ,  in  verbo ,  obl  igara ,  cxtra,de 
pigno.additc  tcx.loqucntcm  dcparaphcr- 
naiibus,in  I.fi.C.de }  ad.conucn  quamuis 
Panor.ni  d.  c.  plcrumq;  tcnct  quod  bona 
mariti  pro  eis  non  lunt  tacire  obligata:fed 
non  rcccdatisa  communi  opinionc ,  quse 
eft  magis  communis ,  &  ii  dominum  rcru 
paraphernalium  fucrit  trailatu  in  maritii, 
did^  res  reretetur  ab  eo,c6didionc  incer- 
ti,vel  codidionefine  caufa,vcl  fi  dominiii 
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jion  fiierit  tranflatum  agctur  ad  exhiben- 
dum  ex  qualitatc  cafuum ,  lccundum  Do- 
dorcs  in  l.fcd  fi  cgo  in  §.  dotis ,  in  vcrb.  pa- 
rapherna.ff.de  iure  dot,  vcl  agctur  adionc 
dcpofiti  contra  maritum,  vtibi  gl.in  vcrb. 
dcpofitum  dicit ,  &  licet  fupra  dii^:um  fue- 
rit,quodrcs  paraphcrnalcs  Ibrtiunturna' 
turamrerum  dotalium  ,  tamcn  in  di£tis 
bonis  paraphcrnalibus  muUcr  non  cft  pri- 
uilcgiata  ficut  in  dote ,  vt  conchidit  Cam- 
pcfius  in  tradatu  dc  dotc  in  qucft.S  .qui  al- 
lcgatglofi'.  in  d.  §  .  dotis.  &  rcfcrt  Salyc.  ita 
hoc  ibi  tenerc  6cBald.<5c  in  d.l.fin. 

Vifo  qux*  dicantur  paraphcrnaha,&vn- 
nc  &  quarc  fic  appcllantur,5ccuius  gcncris 
5  4  &  qualitatis  fint,tnunc  vidcndum  cfi:, 
an  vxor  quocunqjtcmpore  vohierit  po(- 
lit  repctere  a  marito  res  paraphcrnalcs, 
quas  fibi  tradidit :  &  ad  qucm  fpedent  fru- 
ctus  cxccpti,vcl  ad  marituni ,  vcl  ad  vxorc, 
vclan  fintcomn^mcs ,  ccrtc  ifte  pundus 
i  n  iure  videtur  difficilis  proptcr  varias  opi- 
jiiones.Rcpcrio  Alcxan.dc  Imola.tangcn- 
temhunc  pairum,quictiam  confuluit  in 
tcrminis,inconfi.  144.  incip.  circa  primu 
dubium:  inz.  col.  in  5.  volum.  &fimilitcr 

Gui- 
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Guidoncm  Papx ,  qui  fuper  hoc pl ures  ta- 
citdiftindionesjin  dcCiC4.6S.  incip.de  fru- 
dibus  rcrum  paraphernalium.  Ideocx  dir 
dorum  didis  rclbiutiuc  concludamus, 
quod  aut  rcs  paraphcrnalcs  polFidentur 
per  vxoreni :  &  tunc  ip(a  ad  voluntateni 
'  luamde  cis  poteft  dilponcre ,  (icut  poflet 
dc  bonis  proprijs  luis  pcr  contradum,  fiue 
in  vltima  voluntate,  &  illa  etiam  conftanr 
'  iematrimonio,cui  volucrlt,potcritdiftri- 
^.buere,  Hcct  maritus  contradicat ,  ea  ratio- 
ne,quianon  fuerunt  ei  datain  d6tcm,6c 
fempcr  remanlcrunt  in  dominioipliusv- 
xoris pcr tcx.in d.§.  dotis , iScin d.i. fih.nec 
iiiaritus  de  illis  inuita  vxore  debet  fe  intro- 
mittcre:imb  fortius  dicitBald,  in  l.vbi  ad^ 
huc.Cdc  iuredotium.  quodfi  ifta  bona 
poflideantur  a  maritoetiam  de  voluntate 
vxoris  ipfa  potcrit  illa  repeterc,  quando 
yoiucrit,quamuis  maritus  non  vergatad 
inopiam. 

55  De frudibus  autem  corum  fic  conclu- 
dite,tqubd  aut  agitur  dc  frudibus  natura- 
liLbus,qui  naturahter  fine  aliqua  opera na- 
fcunf  ur:&  tunc  pleno  iure  fpeaant  ad  vxo 
rcm:vnde  Barti.n  l.penul.ad  dd.falc.dicit, 
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quod  omncs  frLidus,qui  funt  perccpti  c6- 
travoluntatcm  vxoris ,  dcbentrcftitui  pcr 
marituui,vcl  eius  hxrcdcs ,  quamuis  didi 
frudus  eflent  cofumpti ,  vt  cft  eafus  in  l.dc 
hiSjCde  donat.intcr  vir.&:  vxor.&ft  mari- 
tus  cos  conrumpfcrit,de  voluntate  tamen 
vxoris  ccrte  tcncbitur :  in  quantum  fucrit 
cfFcdus  locupktior.d.l.dc  iiis  &  in  1.  ftipu- 
lata,in  vcrbo  ,  condiccre  potcft  fi  effcdus^ 
locupletior  fit^ftlde  dona.in  tcr  vir.&  vxor. 
&iftud  procedit ,  quando  agcrctur  dc  ma- 
gnaquatitatc  fru(tl:uum  confumptorum, 
lecusfiagcrcturde  paruis  frudibus  con- 
fumptis:qaia  tunc  maritus  nontcneretur 
ilios  reftitucre .  Sivcr6  vxorconquxratur 
dc  fruaib'  indiiftrialibas,ecptc  fi  no  furint 
confumpti, xquius cft  inter  virum  5c  vxo- 
rem diuidantur ,  fi autcm  fuit confumpti: 
tunc  ad  maritum  fpedant.pro  glofl^in  d.L 
fin.&quod  dicitur  dc  fruaibus,idcm  dica- 
tis  dc  pcnhonibus,qUJE  pcrcipiunrur  cx  re- 
bus  paraphcrnalibus,quae  annuarim  loca- 
tur,fecundiiBal.in  d.Lvbi  adhuc.6cpro  iftis- 
pcfionibus  repctcdiscopctac  c6didHoncs>. 
ficut  compctcrct  pro  rcpetcndo  fru^tib^vt 
loge  plcnius  iftum  articulum  profequitur 

Gui- 
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(GuidoPapaein  prxdida  dccillonc,  cxor-^ 
idicntcdc  frudibus  rcrum  paraphcrnaliil. 

Tcrtio  praedida  conclufio  ampliatur,vt 
proccdat  inmarito  cpmmittentcadultc- 
56  riuni,prdptcr quod  e  conuerfo  f  vxori 
lucratur  donatioHcm  propter  irtuptias,pci: 
tcx.in  §.n  vir  de  adulterio ,  in  authcntico, 
vt  liceat  matri,&:  auix.  &  gloli:  communi- 
tcr  approbata  pcr  canonilhs  in  c.  i.  vt  lite 
non  conteftat.Ratio  vidfttur,quia  maritus 
committcs  adulterium  grauius  delihquit 
quam  vxor,quia  viitutc  &cxempIo  fccmi- 
ham  rcgere  debet.  c.  indignantur  marit* 
32.q.6.&  maritus  eft  caput  vxoris:  crgo  de- 
linqucndb  grauius  puniri  debct ,  in  c.  nd^ 
mocchaberis  eadem  caufa^ac  qu£eftione.& 
proifta  ampliationcftcittext.inc.  i.  in§. 

dominus  qu0q5.de  nouaifotmafidelitatis 
&  in  c.domino  committente.  in  titu.  fi  dc 

feud,fucr.controu.interdo.&agnatos,vbi 
inGa.fibus,in  quibus  Vafallus  fcudopriua- 
tiir,fic  etiam  dominus  priuabitur  propri*. 
tate  fcudi,pro  adultcrio  commiflb  in  vxo- 
57  rem  vafalli:  tficctiaintcrconiugcsha- 
bct  locu  maritus  flmilibus  fidclitate  tene- 
tur  fcr  uarc  vxori ,  (icut  vxor  tcnctur  ferua- 

G   z  ' 
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remarito.&iftaeft  communis  opinio. 

Et  quia  gloffin  d.  c.  plcmnq j ,  in  verbd  '  \ 
dotalitiumlaborat,quiddiciturefredona-  j 
58  tioproptcrnuptias,  tbrcuitcr  dicatis,  A 
qu6ddiciture(reiila,qu?fit  vxoria  marito  j 
propter  matrimonium  ,  ficut  ergo  vxor  j 
donat  dotem  marito^fic  etiam  maritus  i 
facit  donationem  propter  nuptias.  item  ! 
ifta  donatio  fada  vxori  praefumitur  elTe  fa-  ^ 
da  in  praemium  pudicitia; ,  l.  res  vxoris.  in 
verbo,prxmio  pudicitisc  celTit.  C.de  iu- 
rcdotium,vcl  praefumitur  e(fe  fadu  in  co- 
pcnfationcm  dotis.  fed  aducrtif e  quod  gl.  ^ 
ind.c.  plcrunq5Xxponitdotalitium,ideft,  ■ 
donationem  propter  nuptias.  Alij  auteni  ^ 
quod  dotalitium  dicitur  cifc  illud,  qiiod 
vxorpoftmortenl  virilucratur,fuic  cxpa- 
ao  matrimoniali,fme  cx  ftatuto.  Alij  au- 
tcmdicunt,quoddofaIitium  dicitur  cffe 
quando  in  contradu  matrimonij  maritus 
affignat  vxori  certam  pcfioncm  annuam, 
vcl  quod  quolibet  anno  cx  ccrta  pofteftlo- 
fie  quo  ad  vixcrit,  certos  frudus  pcrcipere 
poftit,&pluribus  partibus vocaf ur  doha- 
riiim,vt auditcdifferat ,  vos  autem  tenetc  ,  || 
primani  expofitioncm,quod  dotalitium  II 

capi-  [  I 
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capitur  pro  doiaationc  proptcr  nuptu 
fimilemcxporitioncm  facitglo.  commu- 
nitcr  approbata,in  c.cx  partc,cxtra,dc  foro 
compctcn.in  vcrbo,dotalitij,id  cft ,  dona- 
tionis  prop  ter  nuptias ,  <5c  in  ca  proccditur 
adinftardotis,ita,quodficut  in  dotc,po- 
tcftapponi  padtiim  lucratiuuni  ,&f]cctia 
iu  donationc  proptcr  nuptias  .  fupcr  ifta 
tcrtiaampliationc  oriturdubitatio.  Mari- 
tus  in  contraclu  matrimonij  cafi.i ,  quo 
prior  dcc(?dcrct,vxori  fux  fupcr  ccrto  ca- 
ftro,vcl  ccrta  poflbftionc  b^>!"!(irum  fuo- 
rum,rclinquit  pendoncmannuam  vigin- 
ti  librarum  pcrcipicndam,cius  vita  duran- 
tc tantum .6:  folucndam in  quoiibct  fcfto 
omnium  lanctonim,  6:  hSrm  dicatis  dc 
ccrta  pcnfioiie  b!....  , . ^  \ . ;  i  ^  ,quo  tcmro- 


rcfrudusfimtrci 


...77..  ar 


ponitcquod  poft 


mortem  mariti  Vaoi^,  cuirclidum  cft  do- 
talitiuin.montur  in  mcnfe  Augufti ,  &  (ic 
antc  tcmpus ,  quo  dcbcbat  pcrcipi  pcn(io, 
quxTcbatur,an  hxrcdcs  mulicrisdcbcbat 
habcrc  pcnfioncm  totius  tcmporis,vcl  ni- 
hil,ex  quo  vxor  mortua  cft ante  fincm  an- 
ni,  vcl  an  faltcm  lucrctur  pro  rata  tcm- 
poris,  ficut  frudus  &  pcnfioncs  rcrum  do- 

G  3 
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59  talium?  tdidte,quodpcnfioncsvlti- 
mi  anni,quo  vxor  eft  mortua ,  diuiduntui:> 
pro  rata  tcmporis,  ficut  frud:us ,  &  pcnfio-s 
iies  rcrum  dotalium,iuxta  incumbcntiam 
oneris  matrimonij,  vt  habctin  l.diuortio. 
ff.folut.  matrimon.quia  ficutdos  fubijci- 
tur oncribus  matrimbnij  ifta ctiam  dona- 
tioproptcrnuptias.l.vbiadhuc.  C  dciure 
dot.  &  notatur  per  Panor.  in  c.  per  veftras, 
cxtra,dcdonat.intcrvir,  6cvxor.  Praeterea 
ficut  augnientum  dotis  ,eft dciuribus  do-. 
tisl.ctiaaf.C.dciur.dot.quiaacGcflbrium 
fequitiir  nataiam  fui  principalis ,  vt inrcr 
^ah  acccirorium  dc  rcg»  iur.in  6  fic  etiam 
donario  proptcr  nuptias  ,  vt  concludit 
loan  .Pet  dc  Ferarijs,ui  lib.pro  cjote:  vnde 
irtac^lcommunisopinio,  quovi  ficutfru- 
Aus^  &  pcalioncs  dotis  rerum  dotalium 
diuidunt  i  ntc  viruiii  &  vxorc^prprata  vlti- 
iiii  anni,quo  matriaionium  durauit,&  vir 
fufi.inLiit  qacra  matrimonij ,  vt  not.  in  d.I. 
diuQrtio,fic  ctiam  dicendum  cft  in  dotali- 
tio^quocj  datur  proluftentando  oncrav- 
xoris  yiduae  rnaximac ,  fi  eflet  iipbilis :  quia 
tCic  pro  tata  t£poris,quo  ipfa  fuftiniiit  one- 
f  (ui  ftatus ,  debent  haberc  hseredes  legiti^ 


In  Tit.  De  Pvb.  ConcVb.  103 
xni  friiftus  &  penfioncs,  qux  pcrcipiun^r 
loco  fruduu  anni  vltimi  lecudum  la.Biit. 
in l.IuUanus,§.fi  frudibus,  ff.  dc ad.cmpt. 
prout  dicitur  in  marito  fuftinentc  oncra 
matritmonij,vt  fupra  dcclaratu  fuit,  &  fic 
habetis  cxpcdita  iftam  tcrtia  anipliatione. 

Quarto  pricdida  conclufio  ampliatur, 
vtproccdatctiamm  vidua,  qua:  mortuo 
maritoftuprum  commifit,quia  fimiliter 
debct  dorc  pnuari,Paul.  dc  Caftro.  in  l.ib- 
rorcm.Cdc  iiis  quib,  vt  indig.  &  in  l.fidei- 
commiirum,C.dc  fidcicommi(|'&in  con- 
fil.i2i.  incip.  rcuocatur  in  dubium.  vbi  co- 
cludit,quod  vidua , qvix commilit  ftuprii, 
itadcbctdotcpriuari,ac  fi  marito  viucn- 
tccommififict :  ratio  vidcturin  omptu: 
quia  vidua  durantc  viduitatc d icitur rcma 
ncre in  priore matri m o nio ,  l  fin . in  vcrb. 
priore  niatrimonio-C.  dc  bon.  matcr.  lal- 
temfidioncuu-isjcu  infraannum ludius, 
ipfanubcrc  non  poifit,fincincurfionepoc 
na:legalis.§. foluta.inauth.de  nupt.&inl. 
}.cufimilibus.C.dc(ccu.nup.nccctiapo- 
teftpctcredote  pecuniaria,  nificlapfoaa- 
;io  lu(f^' ,  nec  fi  bi  imputabitunquarc  dotc 
II 0  pc  ticri  t.l.  vn .  § .  exaaio.C.  dc  rci  vx.  acli. 

G  4 
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c^dcbet  (larc  in  donio  viri,&  ibi  opcra  do- 
I  mus  faccrc ,  prout  viucntc  marito.confuc- 

i  ucrat:&ia  mcmoriam  tranflidi  matrimo' 

j  nij  infra  illud  tcmpus  dcbct  ali  de  bonis 

"  maritijctiam  fi  dotcm  no  habucrit ,  1.  vnu 

ex  familia.  §.fi.ff.dc  Jeg.2.  &  quicquid  vxor 

I  acquiritjVt  cuitcturfufpicio  turpis  qua^- 
ftus  prxfumitur ,  quod  ipfa  acquificrit  ex 

II  bonis  mariti.I.  Quintus.  ff.  dc  donat.  inter 
vir.&vxor.  ficctiam  diccndum  cftin  vi- 
dua,vtacquifita  intra  annumlu£lusprx- 
fumantur  acquifit^i  cx  bonis  mariti  prae- 
mortu! ,  \i  omnis  mala  fufpicio  tollatur: 
quia  lcx  tan  ram  caftitatcm  requirit  in  mu  - 
Jicfc  intra  animm  ludus  cxiikntc,ficut 
coi;fl:an|:cmatrimonio,in  autli.dc  rcftit. 
&ca'qucxv;  aritii  mcnfc,  patet:  quia  ctiam 
yiduagjiudctpriuiicgio  mariti,  &dignita- 
tcm  cius  rcfiiK  r ;  cxpartc.dcforoconv 

j|  pctcn.<3c  doncc  altcri  nupfcrit ,  rctinct  do- 

f  n:ici  1  i  u  m  viri  ,acfi  cffct  in  priori  matrimo- 

nio,I.f^C.de  bon.  matcrn.imofortius  di- 
cit  Bart.in  1.  his  fplis.  C.  dc  reupcand.don. 
quem  rcfcrt  &  fequitur  Paaorrn.  in  d.  c.ex 
partc.-qiiod  omnes  pccnac ,  quac  compctut 
f<)fitra  iccundp  nubentes  liabcnt  locum. 
^  in 
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in  vidualiixiiriosc  viucntc:  vnde  fi  tcdatoi* 
ignprans  adultcrium  vxoris  ci  facit  Icga- 
tum,vcldonationciTi,nonvalcbit  tal^  rc- 
lld:um,vcl  fi  poft  ipfacommifcrit  adultc- 
rium,ccrte  omnia  rcuocabuntur ,  patct  i- 
gi  tur  cx  pr^didis^quod  vidua  commi  ttcns 
adultcrium  debet  pcrdcrc  dotcm. 

Contrariani  opinionem  tcnct  Alex.in 
prarallcgata  l.fororcm.vbi  cocludit ,  quod 
vidua  committens  adultcrium  non  pri- 
uatur  dotc:  quia  cum  iftc  cafus  fit  odioliis, 
^poenalis,  dcbct  intelbgiin  adultcrio  c6- 
niiftb,  viucntemarito,non  autcmdcbct 
extcndiadftapruni  commifluni  poft  mor 
60  temviri:  t^cdquicquid  dixcrit  Alex. 
nolitc  rcccdcrc  ab  opinionc  Pauli  dc  Caft. 

qu3evidcturarquior,cunifuconfcruatiua 
pudicitia: ,  nec  obftat  eiiis  diaum  :  quia 
quamuis  in  poenalibus  non  fiatcxtcnlio, 
tamen  quando  in  cafu  cxtcnfio  militat  ca- 
demratio  ficutincafu,a  quo  cxtcnditur, 
idcm  ius  in  vtroqj  ftatucndum  eft :  lcd  ra- 
tiofinalisj&impulfiuacft  in vtroq;  cafu: 
quia  pcr  adulterium  fit  iniuria  dcfunao, 
&  tota  cognatio  vitupcratur :  &  ifta  ratio 
habet  etiam  locum  poft  mortcm  mariti: 
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vel  etiam  alia  ratione:qa  mulicr ,  quac  poft 
mortcmviri,luxuriose  viuit,  praefumitui: 
viucntc  niarito  non  caftc  vixifle.  §.  vnum 
fiquidem,in  verb.mulier.in  authcn,  dc  rc- 

ftit.&ea,qux  parit  n.  mcnfc,&licctpro 
opiniohc  Alcxan.multa  pofTcnt  adduci  ab 
illa,tamcn  Pauli  dcCaftro  nou  cft  rccc- 

dcndum. 

Et  quod  vidua  committcns  ftuprum 
pcrdat  dotc,itain  tcrminis  tenct  Pct.  Gcr- 
ardi,in  fingulari,  48.  incip.  fciasquod  mu- 
licr,vbi  refert,  Alex.noB  vidilTc  eonOliuna 
Pauli  de  Caftro,  nec  vidua  qux  ftuprum 
commifit ,  poterit  dotcm  petcre  ab  hasre- 
dibus  mariti,&  idcm  contra  Alcxan.  tcnct 
Fely.inc.paftorahsuinverfic.mulicrimpu- 

dica.extra,dciudic.  Ego  autem fortifico 
opinioncm  Pauli  contra  Alcx.alio  mcdio; 
quiafi  valallus  committat  ftuprum  ,  cuni 
vxorc  vidua  fui  domini  mort  ui,  dcbct  fcu- 
dopriuari.-quiadum  ftat  in  viduitatcdici- 
turpcrduccreincodemmatrimonio,vtia 
iuribus  fupra  allcgatis,&pro  ifta  parte  facit 
gl.fing.in  l.forore,  C  de  his  quib.  vt  indig, 
61  qua:  dicit,  fquod  fi  hxrcs  cocubuit  cii 
vxorq  teftatoris  poft  eius  mQrtem,ita  de- 
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{)et  priuari  ha:reditate,a  c  fi  ho  c  fccilTet^cQ 
viiientc,  qiiiacfficitur  indigims,coqiiod 
relidam  tcftatoris  per ftuprum  cognofcit: 
65  ttatiocft:quiarcucrcntiaque  dcbetur 
patrono,debeturtamviuo,quam  dcfun- 
dojl.apud  cclfum.in  vcrfi.  /cmper  ei  reue- 
rentia  exhibcda  cft  tam  viuo,quam  dcfunr 
£lo.ff  de  doH  mali  cxccp.per  qua  decidunt 
Canonift^  in  c.quod  in  tc.extra,de  poenit. 
&  rcmifl^  quod  percuticns  clericum  mot- 

tuum^itainciditinexcommunicationem, 
ac  fi  percutcpct  clericum  viuu:  quia  vtroq; 
tempore  debctur  reuerentia ;  quia iniuria 
infcrtur  etiam  cadaueri.l.i.g.quotics.  ffdc 
iniur.  patctergoex  prxdidis ,  quod  vxor, 
qux  poft  mortcm  mariti  ftuprum  com- 
mifit,debet  dote  priuari . 

Sed  aduerti  tc ,  fi  plac(5t,  quia  videtur,^ 
decifio  Paulfit  nimis  rigorofa,&  illa  AIcx. 
fit  asquior:  vnde  ahter  fuper  hoc  puclo  ego 
mc  rcfohio ,  quod  fi  dos  confiftat  in  pcc^i- 
nia ,  non  competit  adio  pro  ea  repctcnda: 
nifi  eIapfoanno,i.vn.C.derei  vx.aa.&  tuc 
fi  intra  annum  ludus  vidua  comiferit  ftu-. 
pr u  aequu  erit ,  vt  fi  ipfa  poftca  aga t  ad  do- 
teni ,  rcpcUatur  cxccptione  adulterij,  cuin 
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infrailludtempus  videtur  durare  incodc 
matrimoniOj&itaproccdcrctopinioPaii. 
lideCaft.vcl  ctiamprocederetroftannu, 
vbi  dos  adhuc  no  fuit  rcpctitaifcd  vbi  rcpc 
tita  fuiflct.vcl  confiftcvct  in  rcbus  immo- 
bilibus,&poft  annum  lua.us  vidua  comit- 

I  terct  ftuprum ,  tunc  proccdcrct  opinio  A- 

l!  lcx.in  pr^dida  l.lororcm,etiam  fi  dos  non 

.  eflct  foluta ,  quia  co  temporc  licitc  poteft 

I  tranfirc  ad  fecunda  vota ,  ctiam  finc  mctu 

poena:  lcgalis. 

Dc  donatione  autem,aut  delegato,  vcl 
augmcntodotis  hoc  aiurc  cxpcditumeft 
62  in  vidua ,  tqua-  fi  intra aunum ludus 
ftuprum  commiferit,pcrdit  prjpdida.  §.fi. 
in  auth.de  rcftitu.&  ea,qnx  paritii.mcnfc. 
&  in  auth.eifdem.C.dc  lccund.nupt.& ibi 
gloft  jn  verbo,parit,hQC  dicit  &  idem  Bar. 
in  d.  l.fidcicommifliun.  qupm  in  fpccic 
iequitur  Guido  Papx  in  fingulari ,  463. 

It  incip.  fi  muUcr  vidua.  &  idcm  diccndum 

eft  dc  tacita  pupillari  comprxhenfa  fub 
vulgari  cxprcfla,  qux  licet  regulariter  non 
admittatur  contra  matrcm,l.  fi.  C.  de  inft. 
&  fubft.  &  glolf.  communitcr  approbata 

,  [  inl.prccibas.inverbo,  gmnimodo.Cde 

|j  "  ^  '  "  '  impub» 
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impub.&ifta  cft  communis  opinio,quam 
late  profcquutus  fum  in  tradatu  meo  fub- 
ftitutionum,tamen  fi  poft  mortcm  mariti 
vxor  commiferitadultcrium,ccrte  cx  priE- 
fumta  mente  dcfundi  fubftitutus  in  cafu 
eucnicntis  fubftitu  tionis  admittctur  cx  ta- 
cita  pupillari  matre  cxcluf^,  cigo  multo 
fortiuspriuatur  lcgato,  vcl  fidcicommiflb 
cx  tacita  mente  defundi  per  glofl^  in  d.I. 
fororem,&in  d.  1,  fidcicommiflum,  patct 
crgo  quod  vidua,quc  adulterium  commi- 
fit  poft  mortcm  viri , priuatur  dotc,ac  fi 
hoc  fcciflct,  viucn te  niarito ,  ac  ali js  rcbus 
relidis.xum  tamcn  rcftridionc,dc  qua  fu- 
pra  dictum  fuit:  promptius  cft  tamcn  in 
dotc  humahiorcm  cflc  lCquendam  fcn- 
tcntiam  Alcxahdvi  iuris  i-igorc  poftpofito. 
64  Qiunto  prardiiaa  conclufio  amplia- 
tur,  t  vt  ncdLun  proccdat  in  dote  foluta, 
vcrum  etiam  in  dotc  promifla.qirarpro- 
pter  adultcrium  a  mariro  pcti  potcft,vt 
coilcludunt  canonifla!  in  d.c  plcrunqj.ea- 
dcmopihioncm  tcnct  Bald.  in  l.  mulieri. 
in  princ.ff.  dc cond.  inftit.  vbi  dicit ,  quod 
pai^umdclucranda  dotc  habct  locumc- 
tiam  in  dote  non  tradita,  <Sc  cft  communis 
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opinio  fccundum  legiftas  ,  inl.iubcmus: 
C.de  racroland.eccle(^  ex  quibus  remanet! 
firmata  prsedida  regula,  cum  fuis  amplia- 
tionibus,qiiodvxor  ,qu2E  commifit  adul- 
terium  debet  perdere  dotcm,  &  alia,qu2e  k 
marito  conrecuta  fuit.&omnia  ccdunt  lu- 
cromariti. 

Prardida  regula  fic  intelleda,&declara- 
talimitatur  primo,  vt  proccdat  quando 
maritus,&  vxor  ex  code  matrimonio  nul- 
65  los  haberet  liberos:  fecus  fi  liberi  cxta- 
rcntjquocafu  proptcr  adulterium  mari- 
tus  non  lucratur  dotem,nec  vxor  donatio 
ncm  proptcr  nUptias:  fcd  ifta  liberis  eiufde 
matrimonii  releruantur,  cafus  cft  in  d.  §.fi 
vir.de  adultcr.in  auth.  vt  liceat  matr.  auiae, 
eol.S.&iftam  opinioncm  infequitur  Fran- 
eifcus  Cremcnfisin  fingulari  86.incip.fta- 
tutocauctur,vbidicituralias  le  defen(aflc 
plures-filios  primi  matrimoni;,idem  tcnet 
Bald  in  1 .  hac  cdidali,in  3  .col.verfi.  fed  po- 
ncquodBcrta  nupfif.  C.  de  fccund.  nupt. 
&  ratio  eft:  quia  matcr  pcr  padum  ,  vel 
xontradum  in  dote  non  poteft  praeiudi- 
carcfilijsalienando:  crgo  nec  poteritalic- 
narcpcrdcliCtumper  tex-  in  l.Imperator. 

ft^dcr 


1n  Tit,  De  Pvb.  Concvj^.  iit 
ff.  dc  fideicom.  libertat.  licct  Cor/ctus  ia 
rubrica.dc  iiirciur.dicat,  quod  fi  muJier  in 
fecundo  matrimonio  adultcrium  com- 
mifcrit  fecundus  maritus,  etiam  ftantibus 
filijsprimi  matrimonij  iucrabiturdcdotc 
tantum,quantum  vxorpoteft  donare,fci- 
cundomarito  tamen  non  reccdatis^aprar- 
ccdenti  opinione,qua:  eft  verior,pcr  glofl'. 
communitcr  approbatam  indx.  i.  in  vcr- 
bo,rccipcrc  j  extra,v  t  litc  non  contcftat. 

Sccundo  prxdidaconclufio  limitatuti 
vt  proccdat.quandoaltcr  coniugum  tan- 
tum  commifiHct  adultcrium:lccus  fi  ab  v- 
troqj  fi.ieritcomniiflum:  quiaiftafimtdc- 
lida,  qua: f'ari,xi>c  mutua  compcnlatione 
tollunrur:tunc  aircr  conrra  alterum  pro 
adulrcrio  agerc  non  porcft.I.  viro,  arquc  v- 
xore.ff!iblut.matr.(Scih  cap.fin.de  adulter. 
&in c. intellcximus , cod.  tiru. quiactiam 
in  dclicHs  confiftcntibus,  in  non  facicndo 
admittirurcompcnlatio.  Etclarepatctin 
filia,quce  pro  mcrctricio  a  matrc  exhserc- 
darinonpoteft:  fi  mater  fimilitcr  fitme- 
retrix:quia  qui  laborat  vno  ^ccodem  mor- 
bo,alium  dc  iimiU  vitio  rcpra:henderc  no 
potcft ;  qitia  oaI  ii  igrius  nigro,  nil  Catilina 
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Sctcgo.I.in  arcnam.C.deinofF.  tcftamen- 
to.6c  refert  D.  Decius,  plurics  fc  contulifle 
pro  hac  partc ,  quod  maritus  tencns  con- 

i  cubinani ,  non  potcft  agcre  contra  vxo- 

rcm  committentem  aduiterium  ad  do- 

I  t-is  priuationem :  quia  ficut  habcns  duas  I 

vxoresjcfticitur  mfamis ,  fic  ctiam  habens 
vxorem,  &  concubinam:  nc  plus  opcretur 

66  luxuria,quamcaftitas,  ttamen  praedi- 
cta  dccifio  non  procedcret  in  patrc,  qui  li- 
cct  (it  mcretricator:  poteft  tamcn  filiam 
1'ncrctriccm  cxhacredare  quoniam  focmi- 
nas  magisdecet  cfle  caftas ,  quam  viros,  gl. 
in  l.palam,§.que  in  adulterio.in  verbojde- 
prchcn(a,fF.dc  ritu  nuptiar.  &clarior  tcxt. 
inl.fiquailluftris.C.ad  Orphicianum. 

vScd  vos  dominiaducrtite, quia  pr^di- 
£la  ampliatio  procedit,quando  vxor  accu- 
(ata  dc  adultcrio  oppofuiftet  dcfimiUadul 
tcrioantc  litcm  contcftatam,quo  caftmo 
poflet  illam  acculare,  l.nobis  ita  pudct ,  C. 

67  dc  adulter.  t  ratioeft,quia  iftaexce- 
ptio  noncft  peremptoria,(cd  dilatoria  me 
rito  dcbct  opponi  ante  litem  contefta- 
ta m ,  vt  notatur  inl.fi  maritus .  §.  prcefcri- 
ptioncs.ff.de  adulter.  &  in  c  paftoralis.de 

cxce- 
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fexceptionibus.  Er iftiid  procedit ,  quando 
ageretur  ciuiliter,vt  dos ,  vel  donatio  pro- 
ptcr  nuptias  lucrctur :  quia  cum  vxor  pof- 
lit  accuiare  virum ,  vt  perdat  donationem 

propter  nuptias,  vt  in  pr^cedcntibus  audi- 
ftis: ergo  multdinagis, fi  vxorfitaccuiatar 
dcadulterio,pcrmaritum  potcrit  contra 
ilium  replicare  dc  fimiii  adul  terio  altcrna. 
tiue:  vel  quod  maritus  perdatdonationc 
propter  nuptias,vcl  quod  ifta  adul  teria  tol 
lantur  mutua  compenlatibne ,  fecundum 

Pau.de  Caft.quiitaconfuluitinconfi.i28. 
incip^ha^c  mulicr,&  liaec  videtur  vcrior  re^ 
folutio.  > 

Nori  tamen  obmittatis,qu6dliGetifta 
adulteria  toliantur  mutua  compenlatio- 
nctamen  vxor  non  poteftaccufare  mari- 
tum  de  adulterio ,  quamuis  teneat  concu- 

binam,velalitcradulteriumcommittat  I. 
I.&  ibi  Dodores,C.de  adulterijs ,  quod  fe- 
cus  eft  m  vxorc  adul  tcrium  committente, 

quaeamaritopoteftaccufaricriminaiiter, 
magis  m  vno  cafti  quam  in  alio  poteft  afll- 
gnari  ratid:quia  maius  pra?iudicium  gene- 
ratur  marito  proptet  adulterium  vxoris, 
quam  nat.&gcnerctiu:  vxori  propter  adul- 

H 
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tcriu  mariti:  fcilicet^proptcr  turbationcm 
fanguinis,&  dubitationcm  prolis ,  &  hanc 
rationem  ponit  Vlpianus  lurcconfultusy 
inl.liberorum.  fF.de  his,qui  not.infam. 
quam  etiam  retert  Paul.  de  Caft  in  L  gx  ea 
parte.in  §.mulier.  ff.  de  verb.  obligat.  quia 
maritus  non  dicitur  violarc  thorum  vxo- 
ris,  cum  ipfa  non  dicatur  habere  thorum, 
quod  tamen  fecuscftin  marito  ,1.  f  ublico 
iudieio , in  verficu.non  idem  priuilcgiumi 
foeminisdctulit.C.deaduItcr.6cidco  licet 
vxor  non  polfit  accufarc  maritnm  dc  adul 
terio.tamen  poterit  periudiccm  ecclcfia- 
fticumconftiingcre  maritum,  vt  concu- 
binam,quam  tenet,dimittat ,  ^rout  facifit 
dietim  ofiiciales  epifeoporum  fub  pccnz 
excommunicationis,qUc  m  i'icurrit  mari-- 
tus,fi  illi  non  obtcmpcrct.  vt  in  c.fi  concu- 
hinae,dc (cnt.  cxcom.  Additc glolf.  quam 
allcgat  Paiil.  dc  Caft.in  c.Romana.  in  vcr- 
ho.offenla.dc  fcnten.cxeommin  6. 

Prarterea  confuetudo  curatorum  .  cc- 
clefiarum  parochialium  ,hcrcnobis  elare 
demonftrat,qui  fingulis  dicbus  dominicrs 
authoritatc  epifcopali  in  fuisacongijs  cx- 
communicanchoc  eft ,  dcclarant  excoiu  • 

mu- 
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iiiunicatos  concubiiiarios  manifeftos,<3^ 
licet  iftud  cfimen  concernat  iurifdiaio- 
nemecclcfiafticam,    t  tamen  itidcx  fc-  8(5 
icularis  pbfll-t  lecularibus  remcdijscon- 
ftringere  maritum ,  vt  dimittat  concu- 
binam ,  non  quod  crimeh  iftud  fpedtetad 
cum,iedquidad  eius  ofHcium  (pedat  fa- 
cere,vt  homines  in  ciuitate  male  viucn- 
te,  honcftc  viuant.  Ex  quo  fingularite 

itifertur,quodmuIi<!rmalefamatadefuo 
corpore,&dubitetur,qu6d  alias  hbne- 
Itasmuliete  /educat,  per  maritos  poteft 
cxpeUiabillb  loco  vicino.-quoniamrefc- 
cmdx  /unt  putrida^  carnes,  c;  fefecanda^. 
H-q^^(xi6. 5.  quia  ficut  vha  ouis  niorbida 
totum  grcgcm  inficit :  fic  etiam  mulier 
inipudica  cateras  inficit.  c.  fcd  illud.  45. 
mtmtt.  Et  fic  habctis  articulum  iftum 
'cxpeditum,ciuodquandoagitur  proadul. 
jterio  cuuhtcr  mari tus ,  &  vxor  iudicantur 
^|adimpana,quod  fccus  cftin  criminahac. 
'  iculationcvt fupra  dixi. 

Tertio  pra^dida  conclufio  limitatur, 
r  non  procedat,  quando  maritus  fine 
^ufta  caufa  acriter  verberaft-et  vxorem, 
"^ropter  quam  caufam  aufu2:ift^^t  ^  ma- 
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rito,  &  adulterium  commififlct  :  tutlGj/ 
vxor  nbn  potcft  dote  pnuari  ,  ncc  alijsi  ; 
qux  fibi  a  marito  obuenirc  poterant.vt  c5  i 
fuluit  Pctr.de  Ancharin  confh^oS.  incip. . 
probata  tanti  viri  faeuitia. &  in  c.litcras  § .fi  i 
vero  tanti  viri  fjEuiria.extra,  de  reftitu.  fpo-  - 
liat.vbi  habetur,  quod  licitum  eft  vxori  re-  - 
cedereamaritoeam  male.&  feucritertra-» 
aantemectenetur  redircadcumi  nifi  vir3. 
prseftct  lufficietem  cautioncm^  qubd  a  cae- 
terocammale,&fa£ueriter  non  traaabitii  j 
Ratioeft:quia  maritusvcfbcrando,vidc^- 
turpr^ftare  caufam  adultcrio:  meritb  adf 
priuationcm  dotis  agere  rion  potcft.    Et  j , 
pro  ifta  limitatione  facit  didum  fingulare:  \ 
Baid.in  l.vn.in§.fcdfcimus,C.dclatinali- 
ber.tollcnd.vbi  dicit,quod  marituSj  qui  v- 
xpremfinccaufa  cijcit  a  domo,  nil  dcbctl  j 
habcre  de  lucro  dotis.  Ratio  cft ,  quia  nonf 
cft  xquum ,  quod  maritus  cx  fuo  facinore,: 
lucrum  doijis  fperct- vt  dicittcxt.ini.  fiab:  ■  ■ 
hoftibus,in  §.fi  vir.fF.folu.matr.&  idem  di-  ■ 
cit Bal.in  l.fi.C.de fent.  quae  finc  cert  qua-  m 
tit.  proferuntur.  quod  fi  vir  fine  caufacx-  gj 
pellat  vxorcm,tenetur  eidotcm  configna-  " 

re,  quod  dii^um  fequitur  Fulgo,in  authen:  ' 

pr2etc-'.jj| 
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pra^terca>  C.  vnde  vir  &  vxor.fubijcicns, 
'^'^1  quod  (i  vxor  fit  expuUa  a  domo  mariti :  & 
poftca  moriatur ,  nihil  debet  lucrari,  cx  di- 
,  ipofitioncpra^diflaeauthenticaEilicetvxor 
nulloshabcat  cpnfanguincos ,  t  &iftud 
haberctlocum  inmarito  cjicietcvxorem 
fuiim  a  domo,  &  non  fibi  prouidente  de  a- 
lim'entis:quia  ctiam  ifto  cafu  nihil  deberct 
haberedelucro  dotis  (ecundum  Paul.  dc 
Caft.in  d.l.  fi  ab  hoftibus,  ne  ex  malicia  fua 
commodum  rcportct.imo  tcncbitur  vxo- 
ri  fiix  cxpulfe  finc  caufa  reftituerc  dote  cu 
frudtibus  pcrcoeptis:quia  licuit  vxori  aufu- 
gere^  maritOjfi  finc  caulaeaacritcr  vcrbe- 
rct,  vt  dicit  tcxt.  ad  literam ,  qui  enumerat 
plurcs  cafus  ,in  quibus  vxor  potcft  reccde- 
:  re  a  mari to> in  § . m itiorcs,  in  vcrf  an  etiam 
fuper  ca  flagcllis  vtatur,in  auth.de  nuptijs. 
col.4.ncc  tcncbitur  rcdirc  ad  cum,  nifi 
praeftita  fufticicnti  (ccimtatc.  d,c.literasa6c 
ibigloft! 

Decifio  ifta  fccundum  Bald.in  C.  1.  vt  li  - 
te  non  conteftat.procedit  in  vxore,quae  11- 
cite  recedere  potcft ,  fi  maritus  in  domum 
inducat  concubinam,  ncc  tenebitur  ad  eu 
redire,nifi  caucat  dc  ipfam  expcllendo  ifta 

H  3 
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118  BEK.ivi.  Chq.  Cqmmliv. 
opinionem  fequitur  GuidoPa^^ae,  quecft. 
439.incip.an  vir  tcncatur  vxorcm  alimcn- 
?  tarc,  fvbi  concludit ,  quod  ii  vir (cuerite|- 
vxorem  tradct,  cxiufta(pau(a  licitum  eft  v- 
xorifugcrc&  cxtradomum  maritialime- 
tari  debet  de  bonis  ipfiusmariti  &  refert 
D}  num  &  Cynum  tcnere,ip  1 .  quod  in  v- 
xorcm.C.  dc  ne^.  gcft.  &  idco  iura  qux  di- 
cuiit ,  quo4  vxor ,  qua;  a  domo  mariti  aii- 
fugitjpuniturpcvnis  lcgalibus  ,debcnrin- 
telligi,  nifi  ir.aritus  fit  caun\fug3c,non  po- 
tciit  dotc  priiiaj-i,  nec  ab  illa  diuerti  pet; 
tcx.in  §.jfiver6  plurimas.  inauthen.  vtli» 
ccat  matriiii.  &  lccusybi  maritus  npn 
cflctin  caularquqcafu  vxprfugiens  k  do- 
mo mariti,rcdditur  de adulterip  fufpcda. 

Scdan  v.w.  reneaturprobarc  (cucpta- 
temviri  v-^  -1  mariti  tcncatur  probarc;^ 
quodcaiii  bi.iic6chumaniter  traclat?Bre- 
uitcrconcluditc,  quod  vxor  tcnctur  pro- 
barc  fxuitiam  viri .  vt  tcnct  Pctr  de  An- 
char.in  conli^z^js  incip.  fupcr  primo  quae- 
lito,vbi  concludit,  quod  11  vir  rclinque- 
rit  alimcnta  ,  quandiu  cum  fuis  ha^rcdi- 
bus  permanleritin  domoifi  ipla  recelTerit: 
quia  allcgat,quod  malc , 6c  feueriter  tra-r 
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ftatur  pcr  haercdcs ,  tcnctur  illud  probare, 

nechaercdcs  extra  domum  tenercntur  ei 

prxftare  aiimcntamifi  probct,  quod  cu  eis 

habitarc  non  poteft:&  ratio  eft,quare  vxor 

tenctur  probarc:quia  verberare  atrociter, 

hoccft,  &c  coniiftit  in  dclido  ,  6c  dclida 

non  praslumuntur  nili  probentur.  1.  meri- 

toff.pro  focio.  ergo  onus  probandi  ad  hx- 

redcs  non  lpedat:itcmdicatis  in  vafallo, 

qui  crudelitcr  a  domino  dircdo  tradatur: 

vel  in  colono ,  qiii  a  domino  fundi  acriter 

vcrbcratur:nam  licitc  pofllint  aufugere.(5c 

fidomini  illos  vcndicare  volucrint,  non 

teneatur  redire,  niii  prxftita  fafficicntife- 

curitas,(ccundum  Bar.  in  l.cum  latis.de a- 

grico.& ccnlit. Ub. II  Codicis  pro  ifto  dido 

facit  tcxt.in  1.  (i  conucncrit.  in  vcrlic  fi  Co- 

cius  iit  tam  dainnofus,&iniarioius.fF.  pro 

focio  vbilbcius,qui  promilit  focietatem 

no  diifolucrcinam  li  altcr  focius  fit  rixolas 

aUummalc  tradando  ,  focietas  non  ob- 

ftante  pado,poteritdiftbIui,  cxquibus  re- 

nianet  verificata  ifta  hmitatio  ,  quod  Ci 

niaritus  fit  in  caufa  ,  quare  vxor  com- 

mittit  adulterium,non  dcbct  lucrarido- 
tcm. 


H 
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Quartb  prsdida  conclufiQ  limitatur| 
yt  proc;edat,quando  fcicn  ter ,  &  dolose  Vr 
xor  adulterium  commififlct:  (ccus  fi  ignor 
ranter ,  &  citra  confenfum ,  quia  ifto  cafu 
non  debet  dote  priuari,vt  concluduntCa^ 
nonifl:aE,poft  Hoft.extra ,  de  adulterijs.  po- 
nite  exemplum,marito  abfcntc  a  domp 
fua,&demum  reuertcnte,reperit  muliere 
aliena  iacentcm  in  ledo  fiio ,  crcdcns  eam 
cflc yxoi em  f iiam ,  carnaliter  cognouit,  6c 
mulicrcrcdebatillu  eflcvirum  luu:certe 
ipla  nec  dore  perderc  dcbet ,  ncc  vir  dona- 
tioncjv)  proptcrnuptias,ncc  fnniliter  va^ 
filius,qui  ignoranfer  cum  vxorc  flu  domi- 
ni,aduiteratur,feudo  priuari  dcbet,iccun- 
duiP  ^r^doresiac.i.quib  mod.fcu.amit. 
6c  iu  L.i.in§.rurlus.qu«fuit  prima  caufi 
71  bcncflc  amir. in  vllbus  tcudorum. & f  ra- 
tioiftiuslimitationiscft:quia  adulterium 
non  committitur{incdolomalo,6ccon- 
» lcnfLi,vt  atrcftatur  Caius  lurcconfultus,  in 
l.pcnul.in  vcrii.Iulianus  rclpqndctjffldea- 
dulter,  fcd  ignorans  non  dicitur  habcre 
<:oafenfam,  l.mater  ^eccdcns.  flf,  dcinoff*. 
teftam.  &facit  tcx.  melior,de  iurein  argu- 
mentum.ini.  fi  quisignorans.ft^.lQcat.  vbi 

dicitur 
I 
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,dicitur,qu6diilequiGotraxit  cum  aliquo, 
Ignorans  qualitatem  fux  perfonicnon  de- 
bct  puniri;crgo  fic  dicendum  eft  in  ifto  ca- 
fujVt  vxor,qua^  adultcrium  commifit  igno 
ranter,non  debet  priuari  dote.  Sc  ifta  limi- 
tatio  procedit,nifi  vxor  eflet  in  crafla,6c  Cu^ 
pina  ignorantia,  prout  dicitur  de  vafaHo 
pergloHam  notabilem,in  d.  c.  i.  in  §.  item 
ii  vafallus  fidclis.  quib.mod.feud.amittat, 
tamenlecundum  magiscommunemopi^ 
nionem  Doclorum  lata  culpa  in  adultc- 
-  rio,non  aequiparatur  dolo :  crgo  tale  adul- 
terium  ignoranter  commiflum,  non  eft 
puniendum,vt  eft  cafus  ad  literam ,  in  c  i  n 
j[c6tum,34.quaeft.2. 

Quinto  harc  conclufio  limitatur.vt  pro-» 
cedat,  quando  vxor  Iibere,&  voluntarie  a- 
dulterium  commififtct:  fccus  fi  adultcrata 
fuerit  per  violentiam,  &  opprcflloncm: 
quia  tunc  non  dcbct  pcrdere  dotem ,  cuiu 
opprefse  mulierinihil  fit,quod  imputari 
poflit:  necfornicaria,necadulteradici  po- 
teft,nec  per  hoc  a  marito  debet  dimitti ,  vt 
dicit  tex.inc.puto,32.qua:ft,5.  &:in  I.fedif- 
fimam.C.  deadulter.  vndedicittex.  inl.  fi 
Vxor.g.fi  quisplane.ft:cod.titu,  quod  vxor 

H  5 


nz  BER.M.  Cho.  Co MMElSr. 
qux  per  vim  a  tyranncvel  ab  hoftibus  op- 
prelTafuit ,  non  eft in  ea  conditione ,  vt de 
ilujiroaiit  adulterio  damnetur.Ratiocft, 
quiacorpus  noncoinquinatur.njfide  vo- 
luntate  mentis:im6  opprefta  caftitas,(5c  pu 
dicitiaduplicatur:quia  violentia  licet  in- 
feraturcorpori,non  tamen  inferarur  ani- 
mo ,  vt  refert  Ambrofius  11  b.  5 .  dc  virgini- 
bus,^habetur  tranfumptiuc  in  cquod  aii 
tcm.qua-ftioncfupraallegata:  &  ideoBaL 
in  i.cpn  quam  in  7.  coil.  in  verfi.  fcd  lcias. 
C.dc  lidcicommift^.dicit^quod  muliera- 
dulterata  pcr  tyrannum  potcntcm,vel  pcr 
Uiiquum  principcm,prefumitcir  cflc  adul- 
terata  per  oppreftlonem,  &  mctus  iUe  tan- 
quam  iuftus  eam  c)«cufarct,&  mulier,  qua: 
eftin  proftibulo  pcrvimnon  diciturpcr- 
dcre  pudicitiam.l.  vim  paftam.  deadulter. 
vbi  dicitnr,qu6d  violcntia  cxculat  a  pocna 
adultciii,&  idco  non  priuabitur  dotc,&  fi- 
Jij  nati  ex  tali  violcnto  coitu  fticccduntin- 
difterentermatricx  tcftamcnto.&abintc- 
ft:ato,ex  quo  talis  amplcxus  de  iure  accufa- 
ri  non  potcft: vt rcfert ibi  BaL  Ariftotclem 
dicentcm,qu6d  malus  princcps  tyrannus 
fitjcui  concordat  tex-de  iure  canonicp ,  in 

cpro^ 
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Tisr  Trr.  DePvb.  CoNcvB.  m 
c,propofito.§.Lucrctiam.?2.q.5.vbiAiigu 
ftinuslib.z.dc  ciuit^iteDei  Attedanir  Lu- 
crctiam  nobiiiffimam  Roman^Epudicitiaj 
ciucem  ftuprum,reu  adultpriumpaflama 
filio  SextiTarquinij  fupcrbi  vltimiRoma- 
nprumRegis,  quamuis  in  cis  duo  cflent 
corpora ,  tamen  diuerfe  fuerunt  volunta- 
tcs,fadum  jftud  non  in  adulterium,  fed  in 
caftitatcm  Lucretix  rcputatufuitrraptor 
autemdcbct  pati  pqcnam  mortis,&idco 
lege  diuina.fi  quis  lponfam,id  cft ,  vxorem 
alteri'  viohucrit .  vd  pupllam  fui  proximi 
dcfponfatam  duxerit,in  ea  caufa  cft,vt  poe- 
mortispuniri  debcaf.legitur  tamenLe- 
uitici ,  3p.  c  quod  Ci  mulicr  opprcfla  fucrit 
m  ciuitate  ab  homine ,  &  non  clamaucrir, 
puniatur  tanqua  adultera :  fecus  fi  in  agro: 
quiatunc  violatpr  dcbetmori.  c.omne 
itaqj.  27.qua:ft.^,  Indiftinae tamen adul< 
tcr punicndus  videtqr, ctiam  confcntion • 
te  rapta.  I.  v|ia.C.de  rap.  vir. 
^    Sexto  &  vltimo  limitatur  hxc  conclu^ 
/|o,vt  procedat,  quado  maritus  in  vita  fua 
cgiflet  cotra  yxore  pro  aduItcrio,&probaf 
fet:fecus  aute,  quado  maritus  in  vita  nuUo 
mpdpfuit  con<iucftus.^ciebat  adultcriu 
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fuifle  commifllim,  &  habuit  facultatem 
conquserendirquiaifto  cafu  haErcs  eam  ac* 
cufarenon  poterit ,  quamuis  adulterium 
faciliter  poflet  probari :  imo  fortius  vxori 
agenti  pro  dotis  rcftitutione,hxres  no  po- 
tcft  opponere  deadulterio,  licet  vxor  ma- 
nifeftefuerit  depra:hen(a,ifta  originaliter 
decidit  Speculator  in  tiu  de  dote  poft  di- 
uortium  rcftitucnda ,  cirea  finem,  qui  pro 
ifta  opinione  allegat  duo  iura  in  argumen- 
tum,primo tcx.in  i.omnimodo,  in vcrfic. 
non  licebit  cius  hcercdibus  cos  ingratos 
naminare.C.de  inoff^.teft.fccundo  allegat 
tex.in  1.  fina.  in  verfi.  nulla  Uccntia conce- 
datur  fucceflbribus.  C.  de  rcuocandisdo- 
nationibus,quibus  dicitur,quod  fi  teftator 
vcl  donator,in  vita  nullam  fecerit  meii- 
tioncm  de  ingratitudine ,  caufa  ingratitu- 
dinis  pcr  ha:redes  inftitui  non  poteft.Ideni 
ctiam, fi  maritus  fciebat,  vxorcm  fuam  fc- 
ciffe  adulterium ,  nec  ca  viucnte ,  quoquo 
modo  conqua:ftus  eft.Ucet  facultatem  ha- 
buerit,non  poteritpoftea  contrah^etedcs 
vxoris  mortux,quxftionemadultcrij  mo- 
uere  ad  hocvt  dotcm  lucrcturrquiatale  a- 
dultcrium  taciturnitatc  A  difTimulatione 

vide- 
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Videtur  remiffu  m ,  vt  tradunt  Bald.  &  Do- 
^ores.inl  fin.  C.deadukerijs,verf  Cynus 
diftinguit.  dum  quacritan  mbrtua  vxore, 
marituspoflit  conquaeri  contra  haeredes 
vxoris  mortuaerepetentes  dotcm,quidain 
dicuht  y  quddfi  vxor  Cit  mortua  in  bona 
gratia  mariti,&tunc  non  poteft  ageire  coa 
tra  fucceflbresiquia  talis  iniuria  videtur  re- 
mifla,ex  quo  nori  fuit  conqua^ftiis :  fi  vero 
vxorfueritmortuain  mala  gratia  mariti, 
iftocafii  non  videtur  remifla,(ecundum 
Cynum.in  l.plima,in  fin.Cdereuocand- 
donationibus. 

Scd  Bald.  &  Angel  in  1.  rei  iudicata:*§! 
heredi  fF.roI.mat*aliterdiftinguut,quodfi 
maritus  fciucrit  adulterium  fuifle  com- 
mifllim  per  vxorem  fuam ,  &  diflimulaue- 
titjCa  viuentc:tunc  non  poterit  agcre  con- 
tra  ha^redes:quia  videturremiflam.fi  vero 
Viuente  vxorc,adulterium  ignorauerit  no 
vidcturrcmifluni:  t  ideo  poteftcontra  7^ 
haeredes  excipcre  de  adulterio,  vt  dotem 
lucretur.vnde  fi  maritus,id  quod  temporc 
viuebatadulteriuni  vxoris ,  praetermiferit 
fiIentio,h2eredes  nullo  modo  poterunt  v- 
xorem  repciicrc  cxccptione  adulterij 
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cuseft,  11  in  vita  maritiis  illud  ignoraiie- 
rit,hocidem  tciietBart.in  d.l.rciiudicata:; 
qucm  rcfcrt&  (cquitur  GuidoPapxih  fin^ 
gulari,43i.ihci.fi  maritus,  &  iftam  opinio- 
nciii  Itquitur  loanncsdclmoin  1.  cu  mu- 
lier,in  vcl-li.  Ite  aducrtc ,  cja  hoc  proccdit, 
q  ua  do  vi  r  vi  ui  t .  fF.  Ibl.  m  atr .  vbi  rclbl  u  ti  ue> 
cocludit  quod  fi  maritiis  morcs  vxoris  fu^ 
adultcra:  approblflct :  quia  cuni  fciuiflct, 
non  ftiit  conquseftus :  tuhc  ha:rcdes  hori 
poflen  t  dc  hoc  adultcrio  obi;ccrc :  fl  vcro 
iharitus  morcs  lua^  vxoris  improbaucrit, 
<ra  viucntc  ,  ifto  cafu  faeultas  obijcicndii 
iftud  crimcft  adulteri; ,  vt  priuetur  dotc, 
tranfit  ad  hxredes :  licet  maritus  coritra  v- 
xorcm  non  cgerit:vt  qiiia  iple  vxorchi  poe- 
na  aftccit ,  vel  ciuia  pro  illo  adulfcrio  eam 
vcrbcrauit,  tunc  cius  mcres  reprobafle  vi« 
detur ,  ifto  calii  ha^rcdcs  poflent  cotra  cani 
de  ad^ulf  erio  opponcrc ,  &  ide  tcnct  lacob. 
dcBcllouiltiJn  d  quia  vero  phirimas,& 
AI  cxa  n  d  ri  nus  i  n  d.  c.  picr  u  n  q  5 .  &i  ta  i  n  pr  o- 
pri;s  terminis  confuluit  AIcx.  in  corili.is^. 
incip.in  caiifa  &  life  vcrtente.  in  6.  volu.& 
idcm  Andraras  dc  Ilernia,in  c.i,  in  §.  porrb 
in  titul.  qux  fuit  caula  bencfic.  amitteri. 

vbx 
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|Vbi  arguit  a  rimili,qLi6d  Ci  varalliis  commi- 

ieritingratitiiclincm,cotradominum,pet 
quam  polfct  feudopriiiari:tamen  fi  domi- 
iiusin  vita  rua,moresrui  valalliapproba- 
uerit:  quia  eam  non  inquietauit ,  ncc  con- 
tra  cum  conqua^ftus  eft:[icct  rciucrit,&  ha- 

bueri  t  facultatcm  conqu2ercndi,tunc  non 
poterit  valallus  ab  harrcdibus  domini  in- 
quietari ,  quia  talis  iniuria  &  ingratitudo 
vidctur  filcntio  remiHa  argumeto,d.L  om 
nimodo,&Kfin.&ift2.videturverareroIu- 
tio  lecundum  Alexan.  in  pra^aliegato  con- 

filio,  vbi  attcdatur  elTe  commune  opinio- 
inem,  f  qu6dadhoc,vtmarituslucretur 
I  dotem  propter  adultcrium  vxoris,  non  eft 
neceflc,  qu6d  cam  acculet  criminaliter  de 
adulterio:lcdlLifficit,qu6d  ciuiliterfuerit 
appcllata  (Scconuida^IicctBar.ih  I.milcs,§. 
foccr.fivdeadulrer.  tenueritaccufationcm 
criminalem  cile  ncccflariam :  quia  contra 
.Barr.cflcommunis  opinio^aqua  iniudi- 
cando  noeftrcccdcndum^pcrgl  l.omnis 

diffinitio,lf.dereg.iur;&:canonite.inc.nc 
innitaris,dc  conftit.Bar.inl.i  Cdepccna 
ind.quimal.iudic.&Bald  inl.precibus.C. 
dcimpub.6c  tex.in  cin  canonicis ,  ip  dift. 
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128    Behm.  Cho.  Commen. 
l.fcire  oportet,§.  aliud.  cum  §.  fcquenti.  fF. 
de  excufatio.tuto.  &  in  clcm.  i.  de  lumma  5i 
trinitate.&fide  Cato.&hoc  tcnuit.Cyn.in  :> 
l.i.C.dead.6c  obligat.&  loannes  Fabri  ,in 
prooem.  Inftit in  verfic.  hoc  hortor .  &  Pe^  • 
truslacob.  in  titu  de  compendiola ,  lubfit  : 
circa  finem*vbi  concludunt,quod  in  dcci-  • 
fionibus  caufarum  communis  fcntcntia  * 
Doctorum  eft  tcnenda,&:  quod  non  requi  .; 
ratur  acculatio  criminalis  ad  hoc,vt  mari* 
tus  kicrctur  dotem,contraBart.  tcnucriit 
Bal.Paul.  dc  Caft.&  loannes  de  Imol.pcr 
illum  tex.in  l.cum  mulicr.tF.  folut.  mat.  & 
tex.iundtaglo.quem  allegat  Ludo.  dcRo- 
ma.inLviro,atq;  vxore.fF.codem  ti.&tcx. 
clarius  de  iurecanonico.incplerunqj  ,de 
donat.intct  vir.&  vxor.&  tex.in  l.fin.  cum 
ibi  notatis.  C.  de  adulter.  6c  contra  Bart. 
in  proprijs  tcrminis  confuluitAIexand.de 
Imol.in  confi.iSpincipicn.  in  caufa.in  6. 1. 
quircfcrt:  ita  tenuiflc  lacobum  Butriga.  .j 
Pct.de  Bell.Pcr.Cyn.Bal.Saly.  in  auth.fcd 
hodie  j  &  lacob.  de  Bclloiiifu.  in  d.  §.  quia  1 
verb  plurimas,&  Petrum  de  Anch.in  cin- 
telleximus^dc  adultcr.  &  Lapum,in  allegi  - 
tionc  u8.  hoc  ctiam  contra  opinionem 

Bart* 
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jBart.tcnuitloanhes  Aiuircae.intitu.de  cx* 
ptio.in  vcrfic.  Ireni  qiiaeritur^,  qui  allc^at. 
tcx.in  pra^alicgatal.fin.cx  quibuj>  remanci: 
firma  iftaiimitatio,qu6d  adultcrium  vi- 
dcturrcmifliim, fi  maritus  in  vita contra 
vxorcm  non  fi.icrit  conquxdus^ciunha- 
bucrit  tacultatcin  ,  ncc  yxor  agens  pro 
dote  ab  hcErcdibus  cxccptione  adultcri; 
potcritrcpelli. 

Simiiitc.  ..aultcriuri  vidctur  remit 
fum^per  cQi^ciliatidn ;  '  . ,  +  quia  mari- 
tuspoiladultcrium\':vvjiis  cam  carnahtet 
ognouit.cfi  quis  vxorcin,  32.  qua^ft:.  i.  vel 
nl  poft  lcienter  retinuit ,  &  fic  (cro  accu- 
fit  morcs  cius.,quos  fcmcl  approbauit.  d.l. 
fi  quis  vxori.t  Et  maritus,qui  vxorcm  adul 
tcram  i .  ^unciliauit,noh  prius  fada  poeni- 
tentia,fccuridumforlnam  carionis  peccat 
inortalitcr-.iino  fortiiis  dico,qu6d  fi  mari- 
tus  fciat  vxorem  liiam  commififle  adulte- 
rium,&  poft  cum  ca  coierit  abiride  remo- 
ueturabomni  pronlotione  ordinumrga 
niarittis  vxoris  corruptae  efiicitut ,  cafus  eft 
adhteram.in  c.  fi  cuius  vxorem.  34-  diftirt. 
quia  eam  teconciliando  &  cognofcerido 
Hon  prius  fafta  panitcatia/ecimdum  fo^ 
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mam^canonc  traditam ,  vt  rupraclixi,pa- 
tronustiirpitudinis  dicitur,&  ifto  cafu  pra 
pter  adultcrium  vxoris,  maritus  non  lu-^ 
craretur  dotcm  :  imo  maritus  patiens  fc 
cucurbitari  ab  eius  vxorc,  dicitur  com- . 
mittere  peccatum  contra  naturam :  quia 
patitur  carncm  fuam  ircin  plures. 

Pra^terca  Ct  maritus  fit  in  caufa  adulteri; 
vxoris  fuXjidem  diccndum  cft :  vt  quia  co-' 
filium  praeftitit,&  data  opcra  fccit,vt  adul- 
terium  facerct,ad  fincs  Jucrandi  dotem^ 
iftocafuvircam  non  lucrarctur,  ncc  do- 
7^  tem  fibi  tadam  ab  vxorc ,  t  <5c  quod  mari* 
tus  non  lucrctur  dotcm,  quando  prpcura- 
uit  aduitcrium  vxoris ,  cft  tcx.  clarius  in  ar^ 
gumcntum ,  in  c.  poftula,ftis.  cxtra  dc  con- 
ccfl'prcbcn.vbi  dicitur,quod  1-icct  poteftas 
conierendi  cx  ncgligcntia  epilcopi  vcl  ca- 
pituli,dcuoluaturad  fupcriorcm :  fcilicct, 
Arcliicpikopum:  tamcn  quando  fupcrior 
procuraflct  ncgligcntiam  infcrioris:  ccrtc 
ad  ilium  non  dcuoluitur  illa  potcftas,nc  ex 
dolo  fuo  conimodam  rcportct:  ergo  cx  in 
duCtionc  illius  textus ,  fic  diccndum  eft in 
cafu  noftro,vt  maritus  ex  fua  fallacia  dote 
non  lucretur,ex  quo  cauiaui  adultcrij  vxo- 

rifua; 
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In  Tit.  De Pvb.Concvb.  iu 
fi  fiix  prxbuit.Et  idcm  diccndum  cft  in  pa 
tre  &  domino ,  qui  adultcrium  vcl  ftupru 
filixvelancilix  procuraucritrquia  illacx- 
ha:rcdaretionpotcft,im6  filia  Jiberaturi 
potcftatc  patris ,  &  ancilla  a  potcftatc  fui 
domini ,  cafus  cft  ad  litcram ,  in  loco  fatis 
pcrcgrinOjinl.  lcnonespatrcs,vcl  domi- 
:iios,qui  fuisfiliabus&ancillis  ncccftltatG 
pcccandi  imponuiit,  de  lpca:aculis/&  fce-. 
_  iiicis,6clenonibus,lib.ii.Codicis.  Scinld 
Icnonespatrcs.C.  dccpifco.audie.&ideo, 
qui  vxori  fuc  caiilam  faciedi  adulteriupre- 
ftat,ci,&  non  vxori  imputatur.c.fi  tu.z/.q. 
2.&  maritoagcnti  contra  vxorcmdcadul- 
terio ,  cxcipictur  dc  lenocinio ,  vt  dcclarac 
SpccuIator,in  titu.de  accufatorc,in  ver/ic. 
Itemcontra  agentem,^  Azo,&Hoft.ih 
flimma,  in  tit.  de  adulteri  js.  vel  ctiam  qui- 
cunq5  hortum,vel  domiciliumpr^bucrit, 
vt  ibi  adul  terium  committatur ,  tanquam 
adultci  punitur,  l.qui  domum.  ft!  de  adul- 
'tcr.  &  refert  Grcgorius  ,in  tranflati6nc,in 

c.apudmi(cricordcmiudicc,32.q.i.quod 
maritus.  qui  fcit,&  cclat ,  velp^ftitur  vxorc 
fua  fornicari,patronus  lcnocinij ,  &  turpi- 
tudinis  appcllatunpro  quib'  facit  tcx.fuig. 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


132    Bekim.  Cho.  Commen. 
inl.i.in  verfic. fi  piidlam  interpcliaucrit, 
autdomunipra^bueritiCapite  punitur.  E 
de  extraordinarijscrimiriibus.  qui  tcx.fa- 

77  cit  contra  lcnones ,  &  lenas ,  tqui  fchola- 
ribus  accomniodanttaIia,vtibi  adulteriu, 
vcl  ftuprum  committatur :  nam  poena vl- 
timifupplicijpriuari  dcbcnt:&  habentur 
clarcin  authcn.de  lenonibus.  &idcmdi- 
cendumeftin  follicitatoribusmulierum, 
&  pucllarum ,  qui  perfc(5to  fiagi tio ,  capitc 
puniuntur:fi  vcrodclidum  non  fuerit  per 
fedum^tales  follicitatores  dcportatur,  &  k 
ciuitatibus  tanquam  leprofi  &  peftiferi  ex- 
pellidcbent  vtdicit  tcxt  inc,  (bllicitato- 
res.  de  paniitcn.  diftincb.  i.  Ratio  cft ,  quia 
lcnoncs  liint  detcriores  merctricibus,cu 
vtramqjintamiamincurrant,I.i.invcrbo> 
qui  Icnocinium  fecerit.  & in  l.  athhrtas.  §. 

'  aitPraetor.ft*  dc  Ilis,qui  notantur  infam.ex 
prardidisconcludatis,  quod  proptcradul- 
terium  vxoris,maritus  lucratur  dotcm,ni- 
fiin  cafibus  fupra  fpccificatis. 

Difficilior  ori  tur  dubitatio,an  vxor  pro- 
ptcr  adulterium  pr2efumptum,quia  reper- 
tafuit  in  preparatorijs  adulterij,debcat  per 
dcrc  doLe;Ul:ut  fi  cffet  rcperta  in  a<^u  adul- 

tcran* 
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l  In  Tit.  De  Pvb.  Concvb.  13? 
i  tcrandi:&  ficin  vero  aduitcrioA  11  aliquis 
veftrum  dicat,qua2  appcllantur  pra:para- 
I  ■  toria  adiiltcrij  r  relpondctur,  quod  tradus 
inhoneftus,  vilus  mocchabilis  ,  orculuni 
fp  urcale,&  i  m  pudicum  col  1  oq  ui  u  m  lii- 
xuriofum.t  Breuitcr dicatis,quod  vxor  rc-  7* 
pcrtainiftis  pra^paratorijs  adulterij.dcbct 
priuari  dotcacomnibusalijs,  qusea  mari- 
tofueruntconrccuta ,  vtin  terminis  tcnet 
Bal.in  c.tuae, extra  dc  [^rocurat.  quoniani 
ifta  diiFamant,&  dilacerat  matrimonium, 
exquo  dicuntur  praeludia  veneris.  lccun- 
dum  gl  .i  n  1. 1 .  fF.  de  varij  s,6c  extraordi  n  ari  j  s 
crimini bus.  f  vn dccom muniter  dicitur 
virusx9lloquium,taci:uspoft^(culafadtLi. 
Vt  refert  gloffin  l.quod.ait  lcx.  dc  adult. 
nam  per  cpnfabuIationem,&:  amplexus, 
praefumitur  illam  eirc  corruptam^glofl^.in 
c  nec  aliqua,i  n  ver  bo :  con  cubi  tus ,  2  7 .  q .  i. 
&  iftam  opinionem  lcquitur  Fclyn.  inc. 
pra^terea.  ini.  col.  qxtra  de  teftib.  &refert 

ibiPanorm.inverfi.adhucpIusdico.qu6d 
adulterium ,  vel  fornicatio  probata  erit ,  (1  ' 
vir&muher  repcriantur  in  loco  fecreto  (e 
ofculantes,  &amplcxantes:quia  ifti  func 
ailuspropinciuiaclcoitum;  quia  traditio 

1  i 
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V4-  BEII.M.  Cho.  Commen. 
ofculi  arguit  amicitiam,  &  familiaritatem 
intcr  dcolcuIantcs:& illa  quae  aliqiicm  dc- 
ofculatur- vidctiir  prxbcreconienfum  ad 
aduni  ,cap.  paccm.  dc  confecratio.  diftin. 
2.  maxime  ,  quando  lunt  in  loco  fecre- 
to,&rufpedo.  orculum  lafciuum  dicitur 
cfTeincitatiuum  libidinis,cum  mulier  ex 
qualibct  partc  corporis  poflit  corrumpi, 
d.cap.necaliqiia.  retert  praitcrea  Bart.inl. 
fur  manifeftus ,  tf.de  furt.  quod  fi  aliquis 
depra:hcndatur  in  domoalicuius,in  qua 
cft  mulier  pulchra ,  &  iuucnis :  certe  ex  cq 
rcddituradulperium  notorium,  &mani- 
feftum :  licet  non  fuerint  reperti  in  adu: 
velfimuIi(|L*rcpcrta  fuerit  iacescum  viro 
aliquo,quamuis  nil  aliudfaciant: tamen 
illud  fufticitaddclidum  probandum,gIo. 
cft  in  loco  pcregrino,in  1.  Caij  Caftij.in 
verbo,iacuit ,  ft'  de  fidecommiflarijs  liber- 
ratibus.&  idem  tenet  Barto.  in  prxallega- 
ta  l.quod  aitiex.fF.  ad  1.  luliam ,  dc  adultcr, 
vbi  dicit,  quod  per  ifta  prxparatoria  &  ali^ 
verifimilia  probantur  adulterium  :  quia, 
vbi  probatio  eft  difticilis,  fuflicit  proba- 
^io  per  conicduras.  Sicut  dicimus  de  fur- 
f  P..&  nlijs  C3  fibus  clandcftiuisjqui  p^r  cou-? 


In  Tit.  De  Pvb.Co  mcvb.  135 
icduras  probantiir  argumcnto.  I.non  oni- 
ncs.  a  Barbaris.  ff.  dc  rc  milit.  quia  ih  his, 
qux  a  communitcr  accidcntibus,diffici- 
lis  cft  probatio^fufHcit  probatio  pcr  conie- 
iluras.Lfi  vicinis.  C  dcnupt.&inl.  filium 
diffinimus,ff  dc  his,  qui  Ihnt  fui  vcl  ali.iur, 
quibus  infcrtur,quod  Ci  Ilatutum  di- 
cat , quod  maritus licitc  poffit  occidcrea- 
adultcrum  dcprvThcnrum  cum  vxorefua, 
talc  ftatutum  vcri ficatur  ctiam ,  fi  rcpcria- 
turin  pracparatorijsadulterij.  Similiterfi 
tcftcs  dcponant,qu6dvidcrunt  aliquem 
in  loco  fccrcro  olculantcm,  &  tangcntem 
impudicc  mulicrcm ,  latis  probatum  eft  a- 
dultcnum,vtctiam  dccidit  Bart.  in  1.  cap. 
S.ft^dcadultcr.  6c  ha[-c opinio Bart.  confir- 
matura  paritatc,  vel  a  maioritatc  rationis: 
nam  ficut  vaflillus  priuatur  fcudo,propter 
adultcrium  commiflum  cum  vxorefui  do 
mini,  fic  ctiam priuatur  fcudo,fi reperta 
fueritin  pra:paratorijs  adulterij.c.i.quib. 
mod  fcud.am.  vbi  dicitur,qu6d  fi  vafallus 
cpcubucrit  cu  vxore  fui  domini ,  etia  fi  illa 
cognouerit  ea  volente,  &  a  ttradatc^vel  cu 
ca  tiirpitcr  lufcrit,  gl.  cxponit:  i.  manus  ad 
ped'  vcl  ad  mamillas  pofuerit  vcl  turpius 
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136  Eer,m.  Cho^.  Comme nt. 
fe^it , quis  cnim appcllat  Iiidos , cx quibus 
crimina,&  dolorcs  zclotopici  onuntur? 
remanCt  ergoopinio  Bal.verificata,  quod 
vxorproptcrqiiafi  indubitata  prxparato- 
ria  adulterij ,  priuatur  dote,  ficut  pro  ve- 
ro  adulterio. 

Gontrariam  opinioncni  tcnuitlaCin  I, 
2.fFfblut.  matr.  vbipcrplura  iura  &ratio- 
nes  concludit,qu6dvxorrcpcrtain  prxpa- 
ratorijsadultcrij  non  dcbct  dotc  pri;mri, 
&  iftam  opinionc  rcquitur  dominus  meus 
Dcciusin  rubr.dc  a:dcn.&in  rub.dc  iudic. 
6c  polt  cum  Dominus  dc  Ripa ,  qui  arguit 
^d  vtranq^  partcni ,  ncc  ^bfblute  in  altcr 
r^m  videtur  inclinare ,  nifi  in  cafii ,  vt  (la- 
|im  dicam  •  &  ifl:a  opinio  Ia(bnis ,  &  Dccij, 
pofTct  fortificari  tribus  rationibus ,  prima, 
per  dodrinam  comniuncm  legiftarum, 
lCiIicet,quod  in  poenalibus,&  odiofis  non 
fit  extcnfio,de  cafu  vcro,ad  cafum  fictum: 
}ioc  eft  prjefum  jpt  vim .  l.  ait  Prartor.  § .  i.  ff,  de 
|icgQ.  geft.  qui  tex.  allegatur  ad  hoc ,  quod 
Vcrba  ftatuti  dcbent  intclligivcre  &  non 
fl£^e :  6c  in  iftis  terminis  confuluit  Roma- 
jRUS,inconfi.405.incip.  prxfuppofiris.  Sed 
f^fe  veri  ^.duUerij  eft  jpgen^ili§;  quia  ?igitur 

deiqn 
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(ic  fcparatione  thori ,  6c  priuatioac  dotis 
^rgo  nondebctfieri  illatio  ad  cailiin  pr^-» 
fumptum. 

Sccunda  ratio  facit:  tquia  iudcx  non 
debcti^iiponcrc  dclinqucnti  pocnampri- 
uationis  liii  iuris,  nifi  hoc  cxprcftc  iurc  ca- 
ueatur,gIofl'.  in  c.fi.in  fin.  magna:  glolf  dc 
iure  patron.(cd  exprefse  non  cauetur  iurc, 
quod  vxor  proptcr  tadum ,  vcl  colloquiu, 
Vclofculum  debcat  pcrdcre  dotcm :  crgo 
crubclcimus,fine  Icgc  loqui.  Tertia  ratio 
facit :  quia  ex  prajfumptis  probationibus 
no  proceditur,maximc,vbi  caula  cflct  cri- 
niinalis,  vclmixta,  yt  in  ifto  cafiil.  fciant 
cundi.C.deprob.  nec  videtqi*  obftarc  tex. 
in  d.c.i.quib.mod,fcud.amit.vbi  prxpara- 
toriaadulterij ,  arguunt  adulterium ,  quia 
rcfpondetur ,  quod  idco  vafallus  priuatur 
fcudo:quiafcudum,&vtilitascius  proccf- 
fitadomino:crgo  excaufileui,  &facili  res 
reuertitur  ad  fuam  naturam ,  id  cft ,  ad  do- 
minium  diredum.  vcl  aliter  refpondctur, 
quod  vafallusin  accipiendo  inueftituram 
obligatur  non  committerc  adultcrium 
cu  m  vxore  fui  domini  patct  :quia  de  natu- 
W  iuwmenti  fidelitatis  vcnit  honcftas: 

1  5 
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idcovafalliis  turpitcr  ludendo  cumvxoi:c 
doinini  vcnit  contra  propriuni  iiuamen 
tum,crgo  tanquam  pcriurus,&indignus|:^^ 
dcbet  fcudo  priuari ,  quod  alitcr  diccdum 
cftin  dotcqua^a  marito  non  procdlir.fQd 
folum  habct  adminiftrationcm :  &  fic  vi- 
dctis  vtranq;  opinioncm  iuribus ,  6cratio- 
nibuseftc  firmatam:  vndevideamus  quac 
iftarumlit  magis  vcrior  ih  pundto  iuris:ra-| 
tio  iftius  concludonis  eft ,  lcilicct ,  proptcr : 
grauitatcm  adultcrij  :quia  adultcriuni  ix\ 
mcntc  viri cft  i^rauius , quam  occifio  pro  • 
prij filij.l  codicillis.  §.  matre, vcrfi.  filiuin 
noftrum  communcm  occidit,&  alia  mihi 
dctcriora  fccit.ft'  dc  Icga,2.  cxponunt Do- 
(ftorcs,  id  cft ,  vxorem  noftram  cucurbita- 
uit:&quodadultcrium  fit  grauiusin  mcn- 
tc  viri,quam  occifio  proprij  filij.  cft  tex.  ad 
litcramin  c  intcllcximus.  extra ,  de  his  qui 
fil.occidcr.vbi  proptcr  adulterium  fit  icpa 
ratioathoro, 6cnon  propter  fifij  homici- 
dium,dc  grauitatc  adulterij  habeturGe- 
nefis  i59.c.Iacob  loquens  Ruben  fiJio  fiio, 
ait ,  tues  tortitudo  mca  &  principium  do- 
loris  mci,hoceft,dicere  Hcet  phires  fiifti- 
nuvdm  dolgtcsitainennunciuam  talcm 
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In  Trr.  De  Pvb.  Co  n  cvb. 
fLiflinui,(icutillLi,quemilii  iutulifti  coeu' 
do,cum  vxorc  mea.vndc  dicit  lo.Fab.Inft. 
dc  donat.  quod  plurcs  fnnt,  qui  magis  vel- 
lent  e(Fe  vulnerati :  quam  talia  patirrem  i- 
gitur  abfurdam  fcGitScluncus  rcxAfia^,qui 
fLio  filio  eiLis  vxorem  tradidit  adultcran- 
dam.quia  eius  pcribat  amorc. 

Brcuiter  non  recedatis  ab  opinione  Bal- 
di  quicquid  pcr  lalbncm  &  Dccium  didu 
fueritin  contrarium,pertcx.ind.§.qLiiavc 
rb  plurimas.&  in  l.colenfu.  C.  dc  rcpudijs, 
qux  itira  volunt,  quod  fi  maritus  vltra  vo- 
luntatcm  ruam,rcpcriat  vxorcm  luam  per 
nodantem  fine  iufia  caufa  in  loco  fulpc- 
do:iftaGftcaufa,propterquam  de  iureci- 
uili  fit  (eparatio  thori:  fqLiia  contra  mulic- 
rcm  dc  nodc  vagatem,  habetur  mala  prac- 
fumptio:quia  tcncbrc  no^s  fun  t  aptiorcs 
ad  malum  committedum.l.  i.fl^de  vcntre 
infpiciedo,  itixta  illud  nodc  vagatur  ad  ul- 
ter,&  mulier,quae  fc  rcpcrit  in  loco  lecrcto 
dc  node  cum  iuuene  rnafculo,  ccrte  nulJa 
legitimam  &  verifimilem  excu:lationcm 
adducere  poteft,qu6d  non  venerit  ad  ma- 
k  le  agendum :  quia  qui  malc  agit ,  odit  lu- 
f pni.Cxfar  cnim  vxorc  fuam  Fompcia  no 
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Wmcn  iii  adultcrio  dcprxhcnfani ,  repu-!.|f 
diatiitjlcd  quia  tcmporc  nodis  in  liiipicio- 
ne  adulterij  repertafuit ,  quod  tamcn  iurq 
abrogatum  cftpontilicio:  idectiani  dice-  % 
dumeftdcvxorc  acccdentc  marito  igno-  - 
rantc&inuitoadbalrtca  cumviris,veiad 
conuiuia,qu2e foeminis  in terdifta  funt, gl.  i 
inc.non  oportct,8i.di(l,«Sc  in  l.fin  in  vcrfi. 
commune  lauacrum ,  cum  viris  libidinis 
caula.  C.  dc  rcpudijs.  li  igitur  propterifta 
fiat  fcparatio  thori,crgo  multo  magis  pro- 
cedi  potcftad  priuationcm  dotis :  fcd  non 
eundo  pcr  cmendicata  fuffragia,ego  aUter 
rctorq ueo  f cx.in  d  c. i .  q ui. mod  fcud. quia 
fiva(alkis,qui  minuscft  adftridus  fcruarc 
koneftatcm,6c  fidcUtatem  domino  priue- 
turfcudo  proptcr  ifta  prarparatoria :  crgo 
multo  fortius  propter  ifta  prarparatoria: 
vcneris  vxor  dcbct  dote  priuari :  qux  cft 
magis  ad  ftri^taleruarc  fidcUtatcm  marito 
cum  ad  hoc  teneatur  Icge  diuina,&  fic  pro 
opinioncBal.c6cludite,qu6d  vxor  quc  re- 
perta  eft  in  indubitatis  indicijs ,  fcu  prxpa* 
ratorijs  adulterij,  6c  non  lcuibus  dcbet  do- 
te  priuari :  qux  dicantur  lcuia ,  vcl  indu- 
bitata  priepariitQria,  hoc  cnim  xenianet  iii 
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arbitrio  iudicis,  qiixopinio  proccdcW 
niaximequando  marirus  prohibuiflct  v- 
xori  nc  cum  ta!i  fihi  fuij  tdo  loqiicrc- 
tur,vcl  ncintaiiloco  fuipcdo  fc  tcpcrU 
rct. 

Pra?dida  conclufio  limitatur  quatuor 
pnodis,primo,  quando  vxor  patitur  fc  tan- 
gijVclalloqui  ,vcl  dcofculari  caufa  libidi- 
nis  (ccusli  hoc  fociar  cau(acharitatis,vcl 
amicitiir  ,  vcl  proptcr  infirmitatcm  ,  vcl 
proptcr aliam  iuflam caufam:  quia illo  ca- 
fu  non  priuarcturdotc,nccficrcticparatio 
thori,cafiiscfiin  argumcnrum  ,inl.fin.C. 
dcrc^  ud.in  vcrbo,hbidinis  caufa:  cr^ofi 
ahacaula  quam  hbidinisfaciat^hondcbct 
pati  poenam:«S:  tunc  proccdit  opinio  lafb- 
n  i  s ,  &  D  c  c  i  i :  i  1 1  a  a  u  t  c  m  o ):  •  i  n  i  o  B  a  r  t .  B  a  1 .  & 
Fcly.  proccdit,quando  mulicrin  locofc- 
crcto ,  6c  fulpcdo , per maritum  rcpcritur 
f  intadu,veIcoIIoquio,vcl  cfculoltixurio- 
fiii  &inhoncftis.  itaquod  ifta  prxparatoria 
itiarito  ,  &  iudici  rerutantur  indubitata, 
puta,quia  dataopcra,vxor  marito  abfcn- 
tc  vcl  ignorantcdcnodc  aliqucm  indo- 
mum  fuam  introducit,  Vel  e  contrario ,  v- 
xor  fuit  ingrefla  hora  fuipcfta  in  domum 
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alicuiusjdc  qiio  maritus  habebat  paffio- 
ncm  in  animo :  quia  de  illo  timcbat ,  &  fu- 
fpicabatur :  quoniam  timor  ,  &  fulpicio? 
funt  pafTiones  animi :  ifto  calu,  quo  ad  pri- 
uationcm  dotis  adulterium  verum,6cpr2E- 
lumptum  non  iudicantur  adimparia. 

Sccun  db  limitatiu- ,  vt  non  procedat  iri 
clcricis,vel  alijs  religiofiSjtqui  non  prasfu- 
munturtangeremuliercsjvclillas  alloqui 
6cofculari  caufa  libidinis :  fedpotius  caula 
amiciticc  &  charitatis ,  &  examinationis 
fuarum  confcientiarum  :ita  dicit  glolT.  iri 
cabdt.  II.  qu.  quae  dicit ,  quod  fi  clericus 
;)  mplcdatur  muHerem  in  dutio  hon  prac- 
fumitur  hoc  faccre  cau(a  libidinis :  fcd  po- 
tius  caufa  eam  bcnedicendi:fed  vos  aduer- 
tite  quia  ifta  limitatio  non  eft  vcra  pcr  tcx. 
inc.non6portct,8i.dift.  vbidicitur,qu6ci 
derici  prohibenturinrrare  commune  la- 
uachrum  cum  mulicribus  propter  flifpi- 
Gioncm:ergoa  fortiori  prohibentur,illa» 
alloqui,&  dcofculari ,  &  illam  gJofl'.  in  d.c. 
ablit,rcprobant  Dodores  inl.neq;  nata- 
lcs.G.de  probatio.dcreligiofis,  monachi$ 
«3  hoc  a  iure  indubitatum  eft ,  t  quod  foemi- 
nas  dcofculan  prohibcntuivvt  eft  tex.ad  li- 

tcraih 
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Wcram  in  c.monachi.dc  cofccrationc  dift. 
H|4..  &  fi  contingat  religiofum  Joqui  cum 
■aliqua  mulicrc caueat ,  ne in tcnte  eam  re- 
yfpiciatjvel  mintis  blande  eum  ea  loquatur^ 
Mkd  alloquendo  paucis  verbis  fatisfaciat :  & 
Hcu  illa  eius  fermo  debet  cffc  breuis  &rigid^ 
l|  Tcrtio  limitatur,vt  proccdat,quanda 
1  maritusvxori  fua:feruarct  fimilemhone- 
ilatem  :  fecus  fiimpudicetangeret,  &al^ 
loqueretur  ,  vcl  dcofcularetur  mulieres 
I  alienascaufa  libidmis ,  tunc  mario  agen- 
1  tiaddotemproiftis  prxparatorijsrcplica- 
j  bitur4cfimilidcIidopcrd.l.viro,  atq^  v- 
1  xore :  quia  quo  ad  punitionem  adulteri; 
vir,&  vxor  ad  paria  iudicantur ,  notatur  in 
c.intellcximus,cxtra  de  adulter.  quia  nihil 
licethommibus,  quin  liccat  mulieribus^ 
maxime  quo  ad  thori  icparationcm :  quo- 
niaminhis  ccnfcntur  ciufdcm  conditio- 
nis,vt  dicit  tex.in  c.  prxccpit  dominus ,  $2* 
qua:ft.5. 

Quarto  &  vitimo  limitatur,vt  procc- 
dat ,  quando  in  tali  patria  no  eft  cofuctudo 
loqucdi,vcI  tagedi,vel  deofculadi  muUeres 
tuc  vxor  bcne  pcrdcrct  dptcm:vtHyfpania 
Cathalonia:  6cLobardia,iaqbus  amantcs 


i 
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dcofculantcr  manus  fua  ad  mifcricoidiani 
mulicium ,  fccus cft autem  quando  in  illa 
patria cflct conrue,tudo loquendi,tangcn- 1 
di,6corcuIandi,manusq5  adpedus  poncil- 
di,prout  communc  e(l  in  pluribus  parti- 
bus:prx)pteriftanon  priuareturdote:  quia 
confuctudoetiam  iniqua  excufat  apocni 
tempoi-ali,licet  nc^  -  cufct  k  pocna  fpiri^ 
tuali,vt  notantPaiiOi-.  cx  Dodorcs  in  glo< 
cap.CLun  Vcnerabilis,extra,  dc  confiietudi 
ratio  cft:  quia  viium  longxux  conluctudi- 
nis,noncire  Vilem  aUthoritatem  iUra  ci-' 
uilia,  6ccanonicatcftantur,vthabctur,C< 
qujE  fit  longa  confuctudo ,  6c  in  c.  confue- 
tudinis.dill.il. 

Egoaiitem  puto  iftam  limitatiohem 
non  eflc  Vcram:  t  quiaomriis  confuetudo 
dcbet  efie  dccens,honefta ,  &  cxpcdiens.c- 
maiorcs ,  de  baptifmo.  non  enim  iftc  eft  v- 
fusjfcd  abufusjimo  po  tius  corruptcla ,  qua 
confuetudo  non  Iblum  eft,  c.  mala  autehl 
confuetudo.S.dift.talis  etiam  cortfuetudo 
non  foliim  eft  contraria  honcftati ,  verum 
ctiam  riutritiua  peccati ,  nec  ratione  longi 
vfuspdteft  fierihcitum,  quodaliaseratil- 
licitumiquia  tanto  grauioa  funt  peccataj, 

quanta 
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Euanto  diutius  infoeliccm  animaiil  dcti- 
kient  alligatam.ccum  in  ccclefia  de  fymo, 
fein  c.cum  tanto.dcconfuctud.  diuturni* 
bs  enim  temporis  pcccatum  non  minuit, 
jfcdaugmcnLat.cnon  /atis,de  fymo.  nec 
kiclinquentcm  cxcufatrimo  de  peccato  ve- 
.  niali  facit  mortalc.  c  vnum  horarium,  §, 

■ti-iminis,25.dift.necconfirmaturconfue- 
udiiies  male  adinuenta:.§.i.in  authcnt.  vt 
uUiiudicum.  quia  cum canones,  (Scfan- 
iones  fandorum  patrum  traduntrc^u- 
lani  rcde  viuandi ,  fecundum  ccclcfiafttca 
difciplinam.in  c.rcgula.&inc.cano  3. dift. 
crgo  confuctudo,que  obuiat  talibus  cano- 

iicisinftitutis,velquiEcftcontranaturam 
ccIefiafticiE  difciplin^ ,  dicitur irrationa- 
ilis,  (Scdicittex.  inc.confuetudo.3.  dift. 
,^u6d  confuctudinesdebentcongruere  re- 
i[igioni,&  difciplinae  ecclefiaftic^e ,  6c  fiillis 
contrarientur,  funt  improband2e.C  2;de  , 
temp.ordina.  quia  tenduntcontrafineni, 

&fubiedumiuriscanonici,6cdiuini,quod 
^ft  foelicitas  aninng^fpedat  etiam  ad  legem 
:anonicam  dirigerc  hominuminDeum, 
i^tdicit  glofl^in  c  cum  contingat,de  iu- 
eiuran.  fed  ilk  confuctudo;  qu^  ad  taleaj 
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finem  non  tcndit,non  rationabilis ,  fcd  ir, 
rationabilis  diccnda  cft ,  vt  in  prseallcgato 
c.  confuctudo.  non  cnini  attcndcndumj 
cft,quid  antc  nos  hominesfacicndum  pu-i 
taucrunt ,  fcd  quid  Ciuiflus ,  qui  antc  om 
nes  eft  prior  fccerit  &  iuftit ,  &  fic  non  ho- . 
iTiinis  confuetudincm ,  lcd  Dci  vcritatcm 
fcquioportct,ergo  non  cxcmplis,  (cd  iuri- 
busvtcndumcft,c.  lana.js>  diftindt.  &  inl. 
nemo.  C.  de  fcntcnt.  &intcrlocuti  cxqu' 
l?us  patet.quod  talis  confuctudo  tangcndi 
Vei  loqucndi  6c  deofculandi  mulicres  lu^f 
xuriose,perciericos  autalios  rcligiofos,cx  i 
quo  cft  contra  canonica  inftituta,&  nutri-  r 
tiuapeccatiadulterij  ,non  cxcufarct  vxo- 
remctiam  a  poena  teporaIi,vt  eft  tcx.mui' 
tii  fing.in  ccx  partc  vcftra.in  verfi.c^d  fi  vir 
dicatur  vxorc,q  de  vioIatu.cxt.de  confuet. 

Poftremo  poftquamvilum  fuitdepoe- 
nis  criminalibus,  &  ciuilibus  dciccndcnti- 
bus  cx  adulterio,rcftat  vidcndu  m,quod  in 
tra  tempus  debct  intcntari  huiuscriminis 
adculatio.Breuitcr  ad  intciligcntiam  iftius 
articuli,  prcemittatis  vnam  fingularem  iu- 
ris,vid4icct,q7  lcx  lulia  dc  adultel-ijs  intro- 
ducit  prim  u  caput  adulterij ,  per  quod  dii- 

tmt 
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taxatpuniturvioJatoraltcriusrhori.  f  6c  ^ 
talc  }>rimum  caput  flatuit  accuationcm  a- 
duitcrij,dcbcrc  ticri  infra  qiiinqj  aonos,vt 

eftcafusexprcfrusiiU.quinquennium.acin 
l.vim  pafllis.g.  pra-lcriptioricm .  tF.de  adul- 
tcr.  vndc  cIapio"quiuqucnnio>cxfpiraret. 
vt  in  didis  iuribus.Demum  ih  alia  legc  ad- 
didit primo  capiti , lccundum  caput adul- 
tcrijjdiccnspdfTe  accufari  adultcrio,nont 

rolui^ilIum,quicarnalcaduItcriumcom 
mifit,vcrum  ctiaillum ,  qui  domum  pr^e- 
|fuit,vel  hortum,vt  m  cis  adultcrium  com 
mittatur,  vt  cft  cafus  in  1.  qui  domum.ff.de 
adult. &  appelIationedomus,continctur 
omnisiiabitatio,vt  ibi  dicit  tcx.&idem  fa- 
cit  tex.in  J.auxilium.g.in  deliais.  ff.  demi- 
iiorib.vbi  dicitur ,  quod  fi  minor  commi- 
rerit  ad^rlreriu,vcl  fuit  in  caufa,quod  adul- 
tcrium  comitrereturrquia  pra:{litir  atuiliil 
vel  domu,no  habct  rcftitu  tionem  in  inte- 
gru,ratione  minoris  xtatis ;  &  accufatioa- 
dulterij  datur  &compctit  cotta  omnes  cu- 

>autactatisfint  cxccpto 
:  impubcrcin queimpubcrc doli capace,ca 
dit  omnc  delidu  ,pr^etcr  dcliaQ  aduJterij, 
y  t  eft  cafus  in  I.  jQ  niinor  annis.  ff.  de  adult. 
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Dubitatur  modo  nonnc  accufation' 
introdudaecx  hoc  fccundo  capitc  addit 
ad  primum  fimplieitcr  finc  alia  prrfni- 
tione  temporis  intclligatur^pracfixLmi,& 
repctitum  tcmpusquinqj  annorum,ficut 
86  erat  in  primo  capitc:t  6c  brc  uitcr  cpncludi 
tequodficjcafuscft  in  1.  maritilcnociniu. 
§.hoc  quinquennium.fF.  de  adultcr.  ca  ra- 
tioncquia  dctcrminatio  adicda  lcgali  de- 
terminationi,cui  fit  additio,  cchfetur  taci- 
tercpetita  inalia  difpofitiohe  addcntefe- 
cundum  Bart.per  illum  tex-  in  1.  regula.  fF. 
iuris  &  fadi  ignor.vbi  cockidit,qu6d  clau- 
fulapofitainprxccdentis  lcgis  dilpofitio- 
nclequentis  icgis  diipoiitionc  intclligitur 
tacite  repctita,  in  dilpofitionc  lcqucntis  lc 
gis,maximc,  quando  idcntitas  rationis, 
qux  concurrit,iuadct  fieri  fcpetifionchi 
in  vtroqj  cafu,  veletiam  proptcr  cuiti.h- 
damabfurditatcm,proutdicimus  dcquse- 
relainofhciofi  tcftamcnti,qua:  fuit  adin- 
uenta  contra  parcntcsjquiin  vltima  vo- 
luntatetotum  corum  patrimonium  alijs 
concedunt:namtahs  qusercla  debetinte- 
tari  infra  quinqucnnium.  dcmum  aUa  lex 
addidit  ipfi  priori  lcgi  quaerclam  inofficio- 
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donationis  cpntra  parentes  facientcs 
mmenfam  donationem ,  pcr qiiam  con- 
tra  olficium  pictatis ,  alij  filij  erant  frauda- 
■ti :  idco quaercbatLir an  illud  tcmpus  quin- 
jqucnnij  ,quod  e  at  pra^fixum  in  quaerela 
linoffijiofiteftamcnti,  vidcatur  tacite  re- 
rpetitum  inconftitutione  addentc,hoc  cft, 
iinquserela  inoificio&  donationis ,  &  Im- 
IperatorConftantinusinl.fin.  C.  deinoffi. 
cJonat  decidit.quod  ficquia  iftae  duae  qux  - 
■relae  in  hoc  aftimulantur.  patet  ergo  cx 
_|pra£didis,quod  accu(atio,qu2e  fit  ex  primo 
"  :capiteadulterij ,  vel  ex  fccundo  debet  in- 
'tentari  infraquinqucnnium ,  quoelapfo, 
fsxtinguitur.  &iftavidctur  cftevcrioropi- 
niodciure,  quam  fequitur  dominus  Gu- 
jliclmus  de  monte  Ferato.in  commcnto 
:pragmaticae  landionis  circa  niedium  ter- 
1  tia£  partis. 

I  Piura  alia  fiiper  ifta  matcria  dici  ppflen  t 
]  maximc  rupcr  probatione  veri  &  prasfum- 
I  pti  adulterij  ,nec  etiam  aliter  curo  infiftere 
i^6,qu6d  loanncs Fabri.in§.ex  non  (cri- 
J pto.  de  iurc  natu.  gent.  &  in 1. 1.  C.  qua:  fit 
'  Ilonga  confuctud.  Sc  loanncs  Bcrberij  in 
'  uo  iuris  viatorio,in  verbo,aduIterium.rc- 
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ferunt,qLi6dlicct  iftud  dclidum  magis  c 
tcris  frequcntcturitamcn  quod  in  praefcn- 
ti  rcgno  ccffantotvioientia^^adultcriajadul- 
tcria  non  puniuntur  criminali tcr, imo  re- 
fcrt  idcm  Bcrberij  in  titu.de  adultcr.  quod 
fuit  arrefto  parlamenti  Parifijs  didu^quod 
contra  adurtcrium  non  ponitprocedi,nifi 
vxor  vcl  maritus  conquarratur,  fccunduni 
glo.in  pra2;matica  fauklioncin  tit.dccon- 
cubinisjin  ti.&  in  §.item  Icx  lulia ,  dc  adul- 
ter.  I  n  fti  t .  d  c  p  u  b  I  i  c.  i  ud  i .  fub  ij  ci  n  cns,  quod 
in  hoc  rci^no  adultcrium  rcputatur,pro  in 
duftria,  prout  ipfe  ex  pluribus  comprobat, 
Imo'  multi  funt,qui  cum  taliafccerint  etia 
clericii.iclantcr  gIoriantur,quorum  poe- 
na  apud  Ocum,  lecundum  thcologos  gra- 
uiftimn  rcputatur,&  in  ca.quam  fit ,  extra. 
decxccftib.prtrla.&iiocndtat  Panor.in  c. 
cu  Iupcr,cxrra,de  confcftis,  vbi  dicit,qu6d 
clericus,qui  publice  gloriatur  dc  dclido 
commiflb  pcr  eum,potcft  puniri  'h.  iuo  ofti 
ciaiiabfqja[Iiaaccu(ationc,non  crgo  glo- 
rietur  adiil  tcr  i  n  fua  fpllrcitia,  icd  iri  domi- 
noglorietur,vtlcgitur  Hicrcmixp.ca.  vos 
igitur  honorandiftimi  fratrcs,cauctc,  nc 
aliquando  in  t^^ln  Ixtali  pcriculoadulteri^ 

repc- 
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•|  Kj^riatiSjCxquo  lecLinduni  lcgcs  ciuiles 
f  homicidia  proeatemancntimpunitarfci- 
r  re  cnim  debctis  ,  qiibd  amor  inhoncftus 
'  t  mulierum  facit  homincs  committcrc  oni 
t^nc  neplias ,  quoniam  furorc  amoris  nihil 
ftvchemcntius,vtdicittcxt.in  §.illud.in 
i  auth.quib.mod.natur.  eftic.  lcgit.  &ibigl. 
i  vndc  Salomon  cx  nimia  mulicrum  con- 
j  ucrfationecoepit  idololaadorarc,  vtlegi- 
tur 3  Regum.cap.ii& in  q.  Salomon.^z. q. 
4.  vbi  contra  cum  ira  Dci  fuperucnitintan 
I  tum,  quod  regnum  illiusfttitdiuifum.& 
t  maxima  plagaia]X)pulofccutacft,legitur 
ctiam  Eg:lcfiaftcs  19.  <;ap.  quod  viijum 
&mulicrcsfaciunt  apoftatare  (apicntcs.& 
dicit  Albcr.dc  Rofate.  in  1.  foediffime ,  pcr 
illum  tcx.C.de  poftliminio  rcucrfus,quod 
vita  merctricum  mifcrabilis  cfti&quieam 
I  fcquuntur,  vitam  turpiftimam  clcgere  vi- 
dcntur. 

Vix  mc  rctraherc  pofliim,  quin  tanturh 
mileftmam  partem  vitiorum  quarundam 
I  foeminarum.  Brcuiter cxprimam,exqiio 
!  parum  gcnus  eft  vcncnofum,  &  luxurio- 
i  fum,vt  in  futurum  circumuentioneillaru 
Yos  confcructisA  ne  etiam  c6fiIi;s,&pol- 

K  4 
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licitationibus  adhacrcntis :  quia  varise  mut 
tabiles,inconftantes  funt ,  vt  in  cap.  forus. 
de  verbor.ngnificatiQii.  quicquid  pol'ice* 
tur,hocfaciunt,  vel  propter  luxuriani  ,vel 
propterauariciam:quialex"pra:fumjt  mu- 
licrcm  luxuriofim,&auaram.l.fi.  C.dere- 
pud.&  in  l.  led  fi  ego.  fF.  ad  Velleian.  Imo 
lex  ciuilis  pracfumit  cam  elTe  tain  mimo- 
dcratam ,  &  intempcratam :  vt  vitx  ctiam 
filiorum  fuorum  infidietur.  l.lex  quxtu- 
tores.§  lex.C.  dcadminiftratiq.  tutor.  Fu- 
gite  illius  confbrtium,  quoniam  rcfert  Ec- 
cle(ia(l:icus,25.  ca.quod  ucutnon  cft  caput 
nequius  liipcrcaput  colubri.  fic  necirafu- 
pcriram  mulicris.  Imo  plusplacebit  com- 
moraricum  dr4cone,&  leone  quam  ha- 
bitare  cum  m  ulicre  ncquam,  qux  garrula, 
& linguofi c([ :  vbi  dcbcrct elle verccunda 
&  pauciiQ^.ia,ytdicitur  in  l.in  coniundio 
nc.C.dcnupt.5cfiobtincatpriaatum,hoc 
eft,fitin  aliqua  nobilitate,  erit  contraria 
marito  &  fi  fit  zclotipua  brcuis  eftomnis  a- 
liamaliciafupcr  maliciam  muUcrum.  Rc- 
fcrtq;  Albcr.  quod  muUerellduxmaloru, 
fcclcrum  artifcx:propter  cuius  incontine- 
tiam  totftupra  nephandifiimainciuitati- 

bus 
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II  pus  committuntiir :  illacft,  quxitcr  mali, 
H  &  niortis  vocaturrilla  eft  fcrpcntis  difcipli- 
y  naiconfiliariadiaboli/ons  deccptionis:& 
II  proptcr cam  omnium  rcrum  calamitas in 
ducitur ,  &  fccundam  Origcncni  vocatur 
pcccati,matcrdelia:i ,  armadiaboli,cxpul. 
I|  fio  paradifi,  homincm  ad  confufioncm  in 
i  ducit:impcdimentum  virivocatur,vasa- 
dulterij,animaIpcftimum,pondusgrauif- 
I  fimum,afpis  infanabilis,damnum  infcrt 
|quotidianum,ianua  diaboli , cauda  fcor- 
'  pionis,&  vulnus  infanabile  vocatur:  bcftia 
cftinfatiabilis :  continuafolicitudo  ,  nau- 
fragium  incontineptis  viri,  fcetor  conti- 
nuus.  Vndefoeminadenominanturavi- 
liori  partc.fui  corporis,fciIicet,ab  infcriori 
partcfoemorum.Praetcreaeftfuperbia  in- 
comparabilis  carens  Icge ,  modo,&  ratio- 
ne,mcl in  ore  habet ,  fed in  corde  vcncnu, 
&  deccptioncm,anim  am  corrumpi  t,bur- 
fascuacuat ,  impcdimcntum  cft  dodrinas 
perturbatiocftfcholarium,vocaturq5  ma- 
tcr  Gulpie,radix  vitiorum^diciturq^  princi- 
pium,6cfiniscuiufiibctmali,vthabcturin 
prsallcgato  c.zs.&Icgitur  ctiam  proucr- 
biorum,23.c.  quod  mcrctrixcftfouca  pro- 

K  5 
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154.  Ber,.  Cho.  Commen. 
funda,&  piiteus  anguftus  infidi amr  aliena 
in  via,quari  latro.&quos  incautos  inuene- 
rit,  interficict:  nihilergo  infcfta  mulicrc 
crudelius  conferuetis  vos,&  a  carnibus  ve- 
ftris  abfcinditc  iila ,  ne  vobisacaeteroabu- 
tatur.  talcs  cnim  merctriccs  fidis  a^ulatio- 
nibus  viros  ctiam  honcftiftimos  dccipiut. 
vt  di  cit  tcx.  i  n  l .  2 .  C .  de  dona .  m  tcr  vir.  &  v- 
xor.  habcnt  phira  fubtiha  attraclamenta, 
acinfinitas  mahtias  t&llibtilitates  pcrni- 
ciofis  ad  fcholarcs  dccipicdos  ,quasin  vo- 
lumincctiam  amplifllmo  numerarcdiffi- 
cile  cftct,non  crgo  immcrito  nomen  con- 
ucnit  diftinitioni ,  quia  mulier  non  fblum 
a  moliciaedicitur,  vcriim  etiama  mulcco, 
inulccs^quafi  viros  maxime  fcholares  nm\ 
ccns,  nop.  tantum  in  fanguine ,  fcd  etiam 
in  burfa.  Refecand'.r  crgo  (imt  tales  putri- 
dic  carncs,vt  dicit  tcx.in  d.  c.  rcfecandiE. 

6e  SACRjL/  GIO  Ruk 
S  V  M  Al  A  R  F  V  M. 

g  Formci^s  cttm  religtojA  dtcitu  r Jacrtlegium 
commttttre. 

M  UMultcri^  qudttits  tn  ptoiicndis  ckricU  oh 
fornicxtioncm  fcwper  esi  coHjideranda: 
ffuij  .judira^  Anncx.i  aggrxttat  deli^u. 
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9  CMonidem  carnaliter  cognofcens^  vno  tn- 
Jimti  tria  delt6ia  ,  committit  adulte- 

rium,inco^fium,^facrtlegium,i^Jfmi' 
liter  committitjiuprum, 
4  Moniakm  cognofcens ,  qua  p(vna  dehet  pu- 
niri  in foro  confcienti^,  ^  contentiofo, 
Monialem  cognofcens  a  (Implici  facerdote 

non  poteftahfolui;fede/icaf(uepifcopa- 
lis ,  ftcut  in  crimine  incoifius^ 
4  Laicw  monialem  cognofcensjeiure  canoni- 
co  dehet  excommtmicari^de  iure  ciuili 
vltimo  ftippltcto  dehet  pleBi^  eiiis  hona 
monajierto  applicari :  ciericus  vero  dehet 
deponi  ah  ojficio,  in  monaferio  de- 
trudi. 

AD  facrilcgium ,  quod  cft  fecun- 
da  fpecies  fornicationis  defcen- 
damus :  &  brcuiter  dicitur  eflb 
fornicatio  illicitadamnabilitcr 
contrada  contra  votum  religionis,vel  or- 
dinis^  Vndc  fifolutus  cum  religiofa,qnx 
Deo  eft  dedicata  per ingrellum  religion i  s 
&  profellionis  fornicationeni  comniifc- 
rit,  vel  etiam  fi  reJigiofus  cum  foluta  fucrit 
fornicatus  :  his  enim  cafibus  ,  &  fimili- 
bus  facrilegium  committi  dicitur  :  i^cn^ 


156  Berm.  Cho.  Cojmmln  i 
dicedum  eft  de  prsefbytero,  qui  per  votum 
ordinisDeo  dedicatur  f&idco  fi  pr?{byter 
vel  religiofus  cum  fandimoniali ,  vel  alia$ 
Deo  dcdicata  fornicatus  fuerit ,  duplex  fa- 
crilegium  committitifi  vero  vxoratus  reli- 
giofam  carnaliter  cognoucrit,vel  praefby- 
tcr,autreligiofus  cum  vxorata  fornicatus 
fuerit.iftocafu^eminabitur  delid:5 :  vnde 
facrilegiumfimul  cumadulterio  dicetur: 
fedveriuseft,vtdicam''  iftam  decifionem 
pir-occdere  in  monacho ,  aut  alio  rcligiofo» 
f^rnicantc ,  quocafu  bcnc  diccretur  facri- 
legium  duplici  ratione:prima :  quia  violat 
iacramcntum>cum  dicatur,per(ona  facra: 
lecunda  ratio :  quia  venit  cotra  cxpreffum 
votum,fcilicet,  caftitati^ ,  ad  quod  omncs 
facientcs  pro^cftioncm  obligantur:  ideo 
lacrilegium  dicutur  committere:(cd  aliud 
cftinclerico,aut  alio praeft>y tero  (eculari, 
qui  in  aflumptione  ordinum,tacite  tan- 
tum  dcuouet  continentiam,&:  non  cxpref 
se :  ergonon  tam  graiiiter  pcccat :  vnde  in 
eo  non  dicetur  (acrilegium,  necpro  eo  ve- 
niet  puniendus,  ficut  rclis;iofus:  fed  fblum 
punicturdc  fimplici  fonucatione^vel  de 
fluprojvcl  adulterio  fccundum  conditio- 

ncm. 
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fiem,  &  quaUtatem  pcrfbnae^cum  quafor- 
hicatusfucrit,  f  quia  in  punicndo  clcricos 
proptcr  fornicationcm :  qualitas  mulieris 
lcmpcrvcnitconfidcranda:  quia  qualita- 
tcs  anncxa^Acircumftantia;  aggrauantdc- 
lidum :  6c  vbi  dclidum  eft  grauc ,  grauior 
debet  cfle  punitio  c.excommunicamus.§. 
credentcs.vcrf  (anedc  harret. 

Dubitatur,an  cognoiccns  carnaliter 
monialem  ,  aut  aliam  religiofam  profcf^ 
fam,dicatur  (implicitcr  committere  for- 
nica*tioncm,veI  ftuprum ,  vcl  adultcrium, 
i^el  facrilegiuni,  vclincoefl:um,ita,quod 
pofTu  proccdi  contra  cum,  tanquam  con- 
tra  incoeftuolum.  Brcuitcr  Canoniftae  c6- 
cludunt,quod  fic     ita  dicuntfuiftc  deci- 
fum  in  concilio  Triburncnfi,vt  habcmr 
tranfbmptiuein  c.  virginibus,27.  quarft.i. 
vbi  tcx.  dicit ,  quod  cognofccntcs  monia- 
lcsdebent  priuari  communionc,& pori- 
dcretis  ibi  tex.in  vcrbo,fa>dcra,inca'fta,ia- 
crilega:namdicitibiglofl:  f  quodacce-J 
densadmonialem  vno  inftanti  commit- 
tittriadelicta',  &  hoc  cxprcfse  dcciditPa- 
nor.in  c.monafterio.  extra  de  vita,  &  ho- 
ncfl:.cl^j:ic.quem  fequitur  dominus  mcus 


1)8  Ber.m.  l>iio.  Commbn* 
Deciiisin  confi.  338.  in 3.  vol  .pvinio  conv 
mittit  adLiltcniiiii,qLiia  (ponlani  Chrifti 
tiolat,&ita  committitur  adulterium  cum 
lpon(a,{icut  cumvxore  carnaliter  cognita:  ' 
vt  tcnct  Bald.in  marguarita  Innocentij,in 
vcrboadulterium,  qtii  allegat  Ihnocentiu 
hoc  dicentem,in  c.  difcretionem.extra,dc 
co,qui  cognouit  confangLiincam  vxoris 
fnx :  lecLmdo  committit  incoeftum  ,  qui 
coLiimittitur  cum  aHinibus,  ficut  cum  co- 
(anguineis,d.c.de  incocftis, 35.^.4.  fcA  in 
monialibusdicitur  eflc  qLiacdam  affiuitas 
fpiritLialis:quia  efl:  fponfa  Chrifti,qui  eft  pa. 
ter  nofter,&:  nos  fumus  fui  filij:erg6,  qui  c- 
ius  (ponfam  violatjdiciturincoeftum  coni 
mittere.  tertio ,  cognofccns  monialem 
dicitur  facrilcgium  committere:quia  mo- 
nialis  dicitur  pcrfbna  facra.  d.c  virginibus. 
&  noratc.quod  licet  pro  quolibct  crimin  c 
iftorum  imponatur  a  iure  diuerfa  poena: 
tamen  effedualiter  ille  non  punietur ,  nifi 
pro  vno delido , & non  pro  omnibLis  po- 
tcrit  tamen  de  omnibus  accufari,  vt  Chri- 
ftLis,  notatglof  in  d.c.  virginibus.qiiam  fe- 
qLiiturAbbasin  d.c.atli  clerici.col.u.&iil 
c.pejn.ii|3.notabili,depurgat.canon.cuius 

i    !  ■ 
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)?ocna  cft ,  vt  info  dica ,  vt  dcponatur,  &  id 
inonafteriuni ,  fcu  carccrc  ad  tepus  dctri;. 
datur,iuxtadclicli  c6tinuationem,&qua- 
^itatcni.Addite  etkm  vJtraprcdiaa,c]u6d 
cognofcens  monialem  incidit  fimiJitcr  iik 
crimc  ftupri,ex  quo  lurcconf  dicit in  1  in- 
ter  Jibcras,§.ftuprum.  &in  l.ftuprum  ff.dc 
adul.quod  ftupru  comir  titur  in  virginc  ho 
ncfte  viuentcxrgo  ctia  comittctur  monia, 

li,quecftvirgoClirifti,6y:ccclcfiafticeviuJt. 

Sedquapoena  vcnitpunicndas  cogno- 
lccns  carnalitcr  inonialcm  fupcriftoarti- 
ciiloCanoniftx  folcnt  diftingucrc,quod 
aut  loquimur  dcpunitioncqua^fitinfo- 
roconfcientia::  t  &tuncJicetpcenitcntia^  4 
fintarbitrariiE, vtluperius dixi.tamen  pro 
ifto  dcJido  induda  eft  fpccialis  poena,  lciL 
cxc6municationis,&fi  talis  deJinqucns  fit 

religiorus,vci  i-cJigiola  dcbct  a  conlbrtio  a- 
liorum  monacJiorum ,  lcu  moniaiium  fe- 
pararirfi  tamcn  illc,qui  taJcdclidum  pcr- 

pctrauit,fit  Jaicus,  cft  cxcomunicatus ,  ncc 
vJtcrius  dcbct  rccipi  ad  communioncm, 
nifi  pubJicam,(5rconccdcntem  fecerit  poc- 
nitentiam,  vt  notatur  in  c.  impudicas  ,27. 
q  i.quia  talc  facrilcgium  carnale ,  du  taoic  ; 
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perpetretur,(ecundiim  naturam  eftdetc- 
ftabilej&punibilccsetcris  delidis  carnali- 
buSjVtlatenotaturin  c.adulterij,32.q.7.& 
ideo  violaiores  talium  monialium  (acrilc- 
gi  dicuntur  eofq;  filios  pcrditionis  Apofto 
lus  appellatjVt  exprefte  decifum  fuit  in  co- 
ciIioAralatenfi,qu6d  defcribitur  in  c.  fcie- 
dum .  2  7 .  q.  i.fed  quicquid  dicatur,ego  fem- 
pcr  fui  iftius  opinionis>qu6d  in  foro  poeni- 
tetiali  eft  arbitraria.dum  tamen  delinques 
confitearur  Epifcopo:  tquoniam  cafus  ifte 

^  eft  Epifcopalis.nec  potcft relaxari  a  fimpli- 
ci  (accrdotcnifi  in  cafu  ncceftltatis :  ficut 
in  crimineincoeftuofi,vtftatimdicam. 

Si  ver6  agatur  dc  poenitentia  im  poncn- 
da  fccundum  Canoniftas,&  fic  in  foro  c5- 

6  tcntiofojtuncf  fi  laicus  eft,qui  tale  delidu 
cum  rcligiofa  pcrpetrauerit,dcbct  cxcom- 
niunicari,vt  cft  text.in  c.  fi  qua  monacha- 
rum,27.  q.  i.  fi  vcr6  fit  clcricus,certe  dcbct 
dcponi,  vt  cft  exprefse  decifum  in  fexta  fy- 
nodoNiccna  ,quxdefcribitur  inc.fi  quis 
Epifcopus,eadcm  quaeftionc,  vbi  habetur, 
qu6dfiEpifcopus,auttahs  infcrior  facer- 
dos  monialem  carnalitcrcognouerit,de- 
bet  ab  officio  depgni  A  in  monaftcrio  dc- 

tru- 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


I  X    1  IT.  De  PVB.CO  NCVB.  161 

|tmdi,vt  in  d.c.fi  qua  monachat  um.  fed  fe- 
'ciindumlcgcm  ciuilcm  cognofccns  mo- 
nialcm :  ii  cftlaicusdcbct puniri  poena  vl- 
timi  fiipplicij  j&  bona  fua  applicantur  mo~ 

haftcrioprardidcmonialis',pertcx.in§.pe- 
ul  in  authen.  dcfandiflimis  Epifcopali- 

usjcoll  p.quxdccifioiurisciuihs  eftca- 
nonilata.in  c.fi  quis  rapucrit.27.  quarft.  i. 
qui  eft  tex  mul tum  fingularis.Monalis  au- 
tem,quxcarnahterpaflaeftfccognofci,de 
|uo  monafterio  dcbct  cxtrahi,&in  afio  de- 
bet  recludi,  vt  fccuriiis  fcructur ;  ncc  i  n  tali 
crin^ne  reincidat ,  ^ifta  vidctur  efle  ve- 
riorrefblutio. 

D  £    I        C  OE  S  T  K  Rubr. 

S  V  M  M  A  R.  I  V  M. 

1  Diffmt  10  mccefiu^s ,  ^  cuiti  qmbm  commit- 
titHrince(lu4  ,crime  committitur  v/cj^  ad 
cjuartumgradiiconfanguinitAtis^velaf' 
fimtatisy  quia  vfct^  ad  Hlosgradtis  prohi  - 

henturmatrimoniay  intranfuerfalihus, 

2  Incwflus  committitur  cum  affinihus Jpiri- 

tualihusyfcut  cum  carnalthus. 
$  Pr^xshytercognofcensfiliamjpiritualem.qu^ 
audiuit  de  confef^ione ,  vel  quam  hapti^ 
zauit,  cdmittitima^fii,^dehetdepom^ 

L 
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4  y^ffinitas  contrahitiir  fer  cokum jor/dca- 

rmm. 

5  Jncoefiuofm  (jr  nepkirm  dijfcrunt, 

6  Incocfiuofi  quibm fosnis  ture  canonico  vclci 

uilipuniar/tur,  j 

7  Inco^fiuoft  non  prdfumuntur  conftmtes  ir% 

fideifcd  a  communione  chriftianorttm 
repelluntur, 
t  Incoefiuoftinllitut  noii poljunt^^mceis altqutd 
tn  tesiarnento ,  vel  tntcr  viuos  reiinopui 
poteft. 

p  Incaftuoft  ipfo  iureprtuantur  dominiofuo- 
rumbonorum ^ncc  tcjiari poftunt :  nee 
ab  inteftato  fucctdcre  ,  nec  iure  ciutli 
fojfunt  in  aiifuo  fucccdcre  patri ,  vel 
matri. 

10  Incfjftuoftnon pofjnnt  icgtitmari per  matrf.' 

monium  fccmptrrcfcriptum  curn  ciau- 

fula  dcrogatorta, 
ji  Dtffcrentia  tnter  iegitimationem  crdifpen- 

fationem, 

12  Incceftas rmptiits  contraloens siatimytd cft, 
ipfo  iure  priuatur  domtnio  bonorumfuo^ 
rum\necinhocr€quiritur  fententia  fri- 
uationls. 

1$  Vtrbum  futtiri  tmporls  ^iicct  intelligatur 
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perfententiam.tamcn  quanclo  huic  ver- 
bo  futuro  temporls  addunturtfta  verha, 
moxy  illico  eo ipfo  c.idnt ,  tffo  iure  omm- 
hm modis, fundtt.pi , incontinenti  ^nort' 
reqwriturfenteniia, 

Vafallm  contrahens  incoefia^  nuptias ,  ipfo 
iure  esipriuati^ifeudo,n(c  illudpoteH  re* 
cuperaredicetfupcrtncosftu  difpenfatum 
fuerit,  quod  efi  vcrum]fidolosenuptias 
incceftas  contraxerit. 

Cognofcens  carnaliter  commatrem  fuam 
vxorata)n  ,  ipfe  ^  commatcr  dehent 
plecit  pana  capttalt  fecundum  vcram  0 
pinionem. 

Crtmen  incoefius  non  prafcrihitur ,  quin^ 
quennioficutcrimen  adultert] . 

Incoefius pcena  non  eft  vltimi  fupplictj^fi- 
cut  adultertum  ,  fed  esi pa:na  depor- 
tationls  tantum  :  ^  esi  communis 
opinio ,  per  Lfi  quis  viduam ,  in  ver- 

ho,  deponendmtrit.ff.de  Qu^mo- 
nihti^s. 

Inca^/ias  nuptiasfcienter  contrahens  vltm 
fepa 

rattonemfunitur  in  hoc:  quia  quan- 
dm  viuet ,  cum  alils  non foterit  contra- 
herematrimomum, 

L  2> 
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/ p  Incoejlm  cemmijjm ptr  ckruum  tn fwmte- 
tidi  foro,  c^uomodo  fitpuritendm, 

20  Papa  fuper  primo  vel ftcundo  gradu  con- 
Janguinitati^  vel  affinitatis  difpenfare 

non  potefl :  c^uia  gradus  illi,  lege  dtuina 
funtprohthiti. 

21  Ckrictu  qui  iaciahter  confitetur , fe  cogno- 

utffe  mtdicrem :  licet  verum  non  ft,  fine 
alta  probatione,  arhitrio  Epifcopi,  dehet 
fufpendi ah  ofpcio  ^heneficio, 

22  Ckrtctis pro  incceHufmpltci,velqualifca' 

to^  debet prtuari ,    deponi  omnthu4  ec- 
clefiaflicls  offctts,& heneficiis. 
Z)  IncoeflHS  crirnen  qualifcattm  efi  rnatm 
Jlmpliciadulierio, 

ludcx  ecclefiafiicHsnon  dehet  cum  cltrico 
componcre  decrimine,  quodrequirit  de- 
pofiionern. 

2S  Eiltx    fili)  fpirittiales  qui  dii  untur. 

2  6  lilitis  prxshytert  non potefi  ductrein  vxo- 
rern  illamyC^uam  eius  pater  haptiz,auit. 

2/  Pr£shyttrcogno(censfiltam fpmtualtmidi^ 
uerfis  pdenis  dehet  puniri. 

28  Prashyter  potefi  audire  de  confefione,  ^ 
ahfoluere  concuhinam^  cum  qua  commi- 
fit  adiiitmum  fvdforrncationem  & 
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foenitmtum  dare  cttmi pro  iliopeccato 
commifjocumea, 
Tili)  nati  ex facerdote.non  dicimtur  ex  irt- 
ccefiu  nati ,  nec  talis  cottm  dicittir  inca^' 
ftuofus. 

$0  Pr^sbyter  cognofccns folutam ,  dicitur  tan- 
tkm  commitierejmplicem  fornicatione, 
IntelteciusgloJfL^.  Cjeepifc.  ^  cler. 
S2  racosHm  quomodo  puntehatur  ex  lege  ve* 
teris  ^"j^noniteUamenti: 
Poena  qii^  a  lure  clmlipro  crimine  incoeUm 
injiigitur inonhthct locum pro  incoeU» 
po/iea  introducio  de  iure  canonico. 
M  Incaefm  crimen  an  fit  mere  eccleftaflicumy 
"veL^ecuUre,  veimi^xtum,  dtfttnguitur. 
IncoeUtii  igfwranter  commijftis,  in  figurx 
matrimoni)    incoesiuoft/4,mox  cttmfci- 
ueritimpedrmentum  effe  idefftatataii" 
hu^  nuptijs,ante  accufationcm^nullo  mo-. 
dopunitur  de  incoefiu,  fecttsjt  fcienter 
contraxerit. 
^6  Incceftns  commiJfu4  extrafiguram  matri- 
monij  ,ftue  fctenterfiueignoranter  fem» 
per punituriquia  dahat  op^rareiiiiicit^, 
^7  Ahfoititio  c/imtnis  incosftu^  ad  Epifcopum, 
&  non  adfimpitcem facerdatem fpe^iat^ 

L  3 
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SS  Efifiopm  Itcct folm  abfoluat  dc  incccsiu,ta' 
mcn fhper  inconHujdifpenfarenon  foteft, 

AD  tcrtiam  Ipecicm  fornicatio- 
nis,(cilicct,ad  incocftuin  tran- 
feamus :  6c  prppric  incoeftus  le- 
cunjiim  Summiftas  dicitur 
qiiinis  coitus  pcrpctratus  cum  confangui- 
ncis ,  ycl  aliinibus ,  tranfucrlalibuSjCuuif- 
cunq;  gradus,aut  lcxus  cxiftant,vtcxprc(s6 
nota t  iz,l  o .  i n  r ub .  C  dc  i cocft. n  u  p t . vcl  ali- 

1  tcr dirtiniatiii,tincocft^s  dicitur  co  cflc  co- 
mixtio  alicuius  cum  c<t,  qux  conlanguini- 
tatis,  vel  aftinitatisgradu  nbi  attincre  dici- 
tunvndc  Gclafius  Papain  c.  lexilla  praetc- 
ritorum  principii.36  q.i.  in  §.inc#ftus.  di- 
cit,qubd  incocftus  dicitur  coitus  habit^  cil 
p(bna  c6nfanguinea,vcl  aftine.Mcritbin- 
cocftuoli  dicuntur,  qui  confmguincis vel 
aftinibus  abutuKitur,&gcncraIiter  dicatis, 
qubd  iftud  crimcn  committitur  cum  ca, 
cum  q u.i  alias de iurc  matrimon iimi  cflct 
illicitu  m  ^V^t  cum  matrc  vcl  cum  fbrore  vel 

2  cum  ncptcvel  cum  aliaconfanguinca,t& 
licut  iftud  crimcn  committitur  vfque  ad 
quartum  gradum  conianguinitatis ,  itac: 
tiam  committitur  vfqj  ad  quartum  gradu 
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^ftinitatis:quia  matrimonium  prohibctur 
ii-tcraftineSjficutintcrconiundos  (angui 
ncingradibusTupradidis^quodcftvcrum 
quod  tranfucr(alcs:quia  in  illis  nuptiae  v(q> 
ad  ir  u  m  gradum  prohibi  ic  (unt:  vt  in  cno 
dcbc: cxtra  dc conlang.  & affinit  Scd  quo 
ad afccndcntcs  6c  dcfccndcntcs  prohibitae 
funt  ininfinitum.l.  nuptiseconliftcrc.  &1. 
adoptiuis.g  .nuc  vidcamus.ff  dcritu  nup. 
&inl.  nonfacilc.  §.  his.  if.  dcsradihusco- 
gnationtim.ita&in  c.in  copulationc&ia 
cprogcnie,&  in  c.conianguinitatc,  35. q.?. 
&  Hofticni^s  in  fum ma ,  dc  conranguin.& 
affinit.in  vaTic.vfq  ad  gradum  &  Cardin. 
inclcm.fin.tod.tit.&Ioan.Andracas,inar- 
borc  confanguinitatis,6c  in  marimonijs 
prohibitiuis  computatio  graduum  fit  fc- 
cundum  ius  canonicum ,  6c  non  fccudum 
ius  ciuilc,6c  vbiagitur  de  caula  fornicatio- 
nis:affincs,&confanguinciconiundinon 
iudicanturadimparia.ca.i.§.inquifita,dc 
confanguin  &affinitat.&idcoriquis  fuc- 
ritfornicatus  cum  noucrca  vcl  cum  fo- 
cru ,  vcl  cum  nuru ,  vcl  ctiam  cum  priui- 
gna,vclcum  forore  vxoris,vclcumdua- 
bus  fororibus  ,  vcl  cum  cognata  vxoris. 
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vcl  cLim  alijs  pcrfonis  affinitate  coniur- 
d:is,clicitur  committerc  incoeftum :  &  ilca 
dccido  nedum  habct  locum  in  affinitus, 
carnalibus  ,  verum  ctiam  habet  locun  in 
affinibus  Ipiritualibus  ^  &  fic  in  coniuJtlis 
cognatione  fpirituaU ,  cum  quibus  pohi- 
bctur  matrimonium  de  iure  confahen- 
dum;&:  iam  contracfcum  dirimerct4r,in  c. 
^  veniens,cxtra,dc  cognat.ipiritual.f^  idco 
fi  quis  fornicatus  fucrit  cum  ccmmatrc 
fua,vel  cum  fiiia  illius,  vcl cum  IHolafua, 
quam  dc  lacro  fonte  leuauit,  vcl  ii  pater 
fpirituaiis,id  cft,prifbyter  fornicctur  cum 
iilia  fua  fpirituaH,  quam  audiut  de  confef^ 
fione,velquam  baptizauitinprsedidis  ca- 
fibiis,lit  coeuntes,  dicunturcommittcre 
incocftumrvnde  faccrdos  dcbct  puniri  poe 
nadcpodtionis.Abbas  in  cap.  fin.de  purg. 
canon.Ioanncs  de  Anania ,  in  c.  cimi  dile- 
d:us,dc  accufit.&  in  c.figfiificate,  de  adul- 
ter.FcIyn.in  d.  c  at  fi  clerici ,  coll.fin.  &  ibi 
Decius,coll.  21.  verfic.fccundo  limitatur. 
loannes  de  Salua,  in  traft.  de  bcncficio ,  in 
3.  par.qui'fl:  s.circafincm.  Scdquiainifta 
cognationc  lpintuali,non  cft  tam  graue  dc 
lidtum,ficut  in  cafibus  fupcrioribus  in  alijs 
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poenisivlrra  dcpofitioneni  iniungcdis ,  iu- 
jdex  erga  ralcm  porcft  cffe  mitior,  &  vidcre 
rarionem,quare  lacerdorcs  coeunrcs  cum 
liliabus  fpirirualibus  dcbcanr  puniri  rali 
poena,fciJiccr  ne  prceftcrur  audacia  hxrcri- 
.ces  ex  delidis  eorum:&  cria  m  alia  rarione, 
nc  frigercenre  charirare  ac  rimorc  Dci,oc- 
cafio  derur  mariris  &  parribus  vxorcs  6c  fi- 
lias  rerrahendi  ab  hoc  facramenro. 

Norcnr  pcrperuo  canoniftae ,  quod  affi- 
niras  cpnrrahirur  per  fimplicem  fornica- 
tionem,ficur  pcr  marrimonium ,  vr  cft  ca- 
fus  ad  lircra.&:  ibi  gl.hoc  n  orar  in  vcrbo  co 
cubiru.35.q.3.&tcx'.ilicinc.dcincceft.cnu- 
merar  pcrfbnas  aftincs,cu  quibus  comirri- 
tur  incoeftus.  &ideo  fi  cognoucro  aliquam 
muhere  carnafirer :  liccrillapolfir  cfuccre 
in  vxorem,rame cum  confanguineailfius 
mulicris  vfq j  ad  quarrum  gradum  finc  di- 
fpcnlarione  nullo  modo  porcro  conrra- 
hcrc,  obftanrc  aftinirare,alircr  fi  cum  ea 
conrraxcro,velfimplicirerfornicarusfue- 
ro.finedubioincidoin  crimcn  incocftus, 
&  in  c  difcrcrioncm.de  eo  qni  cogno.con- 
fang.  vxor.  quia  quando  rradarur  de  coiru 
fornicario, illi qui  proccdunr  ex afti nirare 
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&  confangiiinitate  arquiparantur,  t&  |^ 
cum  affine  meretrice  fcienter  cpeunte  c6-| 
mittiturincoeftuSj&fuperiftisgradibus  coj; 
fanguinitatis  velaffinitatis  fblus  Papa  di- 
fpenfit,6c  non  epifcopus.  c.quiacirca,&  c. 
quod  diledio.de  con(ang.6caffinitat.&  ibii 
hoc  not.gl.quod  idcm  diccndum  eft  in  le-j 
gato  de  latere,  prout  notat  glolT.in  c.  cu  m  1 
diledus.dcclcct.licctcpifcopi  dicantiftud  I 
ius  difpcn(andi,cis  fuifle  acquifitum  ex  c6-  ^ 
fuetudi nc,&  male ,  quia  ibi  dcmonftratur  I 
auaricia  ip(brum,vt  dicam  alibi  in  Trebcl- • 
liana  ofticialium.  Dicitur  aucem  incai^ftus  ; 
adcriuat:ioncvocabuli,quafi  non  caftus, ' 
\'crbu  m  autem  incoefto^quantum  attinec 
ad  matcriam  noftram ,  nihil  aliud  fignift-  ■ 
cat,quam  cedo,6c  polluo:vnde  Vergil. 
--TotAmj,  itiC(i'iiat  funere  cUfJcm. 
Scd  aduertendum  cft,quod  licet  coitiis 
inca'ftuofus.6c  ncpharius  dicatur,qiiando 
connnittitur  cum  confmguineis ,  vel  affi- 
$  nibus,vtfuperiLiseftdi6livm :  ttamen  lata 
cft  di  fteren tia  intcr  iftos  duos :  quia  incoe- 
ftus  proprie  dicitur,quando  comittitur  cu 
conianguinciscoUatcralibus,fcilicet,cuni 
1 1  fratci'  cognolcit  carnaliteribroic  vel  con^. 

I  fobri- 
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^jrobrinam,vcl  quancunqj  aliaGxlatcrccot- 
tcrali  proccdcntc,  talcs  cnim  fccundum 
ram  fignificationcm  vocabuli  dicuntur 
coeftuofi.  Sedcoitus  ncpharius  propric 
dicitur,quando  committitur  cum  confaa 
guincis  afccndcntium,  vel  dcfcendctium, 
vt  fi  pater  carnaliter  cognolcat  filiam ,  vei 
jieptem,vel  fi  filius  cognpfcat  matrcm  vcl 
;|uiam:ifti  cnini  fic  delinquentes ,  no  pro- 
prie  incoeftuofi:  fed  ncpharij  appcllantur, 
prout  apud  hyftoriographos  dc  natione 
fcortoru  lcgitur,  qui  propria  coniuge  non 
haberitjled  refcrete  Hicronimo,  cum  qui- 
bus  yolunt,coeunt,morc  pecudum ,  vt  dc 
Perfis,&JVIcdis,&Indis,&dcAethiopibus 
legitur ,  qui  cum  matribus ,  filiabus,&  nc- 
ptibus,&cum  alijs  confanguincis  copula- 
tur  non  facientcs  dilfcrentiam  inter  cxtra- 
neammuliercm ,  &con(anguincam,  feu 
affinemrfed  indifFcrenter  coeunt,cufrT  qui 
bus  libidinofa  voluntas ,  &affx^dus  impu- 
dicus  perducit ,  ifti  cnim  afinis ,  iumcntis, 
canibus,  auibus,  ac  alijs  brutis  animali- 
bus  xquiparantur,quiin  coeudo  nulla  Icr- 
uat  c6fanguinitate,vt  liipra  dixi,<5cifta  dift<i 
rentia,proutgl.iarub.deincocft.nup.5cidc 


172  Ber^m.  Cho.  CoMMEisr. 
glofTin  clcmen.  i.  dcconiangiiinit.  &af?^ 
nit.  &  nxagis  rcprobatur  coitus  ncpliarius, 
quaniincoctluofus,  vndcqui  cum  afccn- 
dcntibus  ,  vcl  di^fccndcntibus  matrimo-' 
nium  con  trahi  t :  .i  uptias  n  cpharias  contra- 
xiflc  dicitur ,  qui  vcro  cu  m  tranfucrlaUbus 
cotrahit ,  incoeftas  nuptias  copulafle  vide- 
^4ur,pro  qua  diffcrcntia  orra  cft  illa  rubr.  C. 
dc  incoeftis  &  ncpharijs  nuptijs:  6cin  auth. 
cod.tit.<Scin§.non  crgo.Inftit.de  nupt.Scd 
attcndircfi  placet ,  quia  contraiftas  gloif. 
vidctur  tcx.apcrtus  in  contrarium,in  l.iin. 
ff  dctitu  nupt.  vbi  Paul.lurcconlultus  di- 
dt:iurcglUium  incoeftum  committit ,  qui 
cxgradua(cendctium,veldefcendentiuni 
vxorcm  duxcrit :  crgo  prajdiiS^a  dificrentia 
nonvidcturvcra.  Scdfupcr  hoc  multum 
non  infiftorquiaquoquomodoquis  forni 
cctur,vcl  matrimonium  contrahat  cum 
illis ,  cum  quibus  licite  non  potcft  copula- 
ri,incoeftum ,  fcu  incoeftas  nuptias  contra- 
hercdicitur. 

Viib  crgo,  quid  dicatur  incceftus,&cuni 
quibus  committatur,nunc  vidcndum  cft, 
quibus  poenis  ircceftuofus  puniatur,  rc- 
Ipondctur ,  quod  aut  loquimur  de  poena 

priua- 
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riuationisiLuis,aut  dc  pocna  punitionis 
iniinis.  tpnniocaru,6mnisillc,qui  q(\ 
ollutusmacula^incocftus  incurrit  vtran- 
ucinfamiam.  c.  confanguincorum  con- 
^unclioncs.-?.q.4.vbi  tcxt,dicit,quod  incoe 
ftuoH  intantum  funtodiofi  ,quod  cosdc- 
ndcntcs,6ccispatiociniuiu  pra:{iantcs  fi- 
lcm  incurrunt  infamiam :  ncc  fitdiffc- 
ntiain  pcr(bna,  cum  qua  talc  crimcn 
^ommittitur,nuc  (itpudica,  &bona:fa- 
■mijfiue  non:quia  ctiam  cum  affinc  impu 
Idica,&  mcrctricc  prollituta  commirtitur. 
jSccundo  incocftuofi  puAiuntur  in  hoc, 
iquiaad4v...mcumquc  accufationcm  non 
kdmittuntur:nccctiani  in  caufis  ciuilibus, 
jvcl  criminalibus  tcftificai-ipoflunt  dcco- 
^fanguincorum :  quia  inlamiacos  rcpcliit. 
x.intamcs. in  verbo,inc(r(luo/bs  &  adul- 
itcros.6  qua*l]:.i.cautelacfl:crgc> , i  ha.:  c\- 
jccptio  incocfliiofitatis  obijciaiur  icfli  :cta 
ybi  conftaret ,  rcpcllctur  a  tcftificando .  ie- 
cundum  Spcculat.in  tit.  deadorc,in  vcrC 
itcm  quod  fit  inco^ftuofus ,  quia  talcs  in  fi- 
e  non  praefumuntur  conftantcs :  fcdaco- 
imunione  Chriftianorum  rcpelluntur,(Sc 
tergcntilcs  &  catechuminos  habentur 


I 


174     Ber..  Cho.  Comment- 
c.incoeil:Liofi.&:  in  c.dc  his  qui  incoefti  pol* 
1  utionc  le  maculan  t,3  5  ,q .  3 .  nec  i  n  ter  Chri 
ftianos  cibum  capere  dcbcnt,&:  in  hoc  cir 
cailtaipfbiure  vidcntur  rufpcnfi^vt  dicit 
glo.iii d. c.  dcihcocftis.  35.  quxftio. 2.  & fic. 
ad  (imilitudihem  criminis  Iscfa?  magcfta-i 
tis  in  odi  um  fcclcris,  6c  patris  committen-  • 
dis  incJtftum:  cius  filij  lecundum  dilpofi- 
tioncm  iuris  ciuilis  funtinfamcs,&in  per^ 
pctua  cgcftatc  fordciccre  dcbent ,  argu- 
mcntolcgis  quifquis.  C.  adlcgcmlulianij: 
magcftat,  &  argumeto  c.  vergchtis,  dc  hx-  • 
rcticis:quiaiIIoiurc  talcs  filij  incoeftuofb*r 
rum  non  mcrcantur  liberi  appcllari:  fncc: 
inaliquopoflunt  hxrcdcs  inftitui, ncc fi-|; 
militer  cis  iure  legati  vcl  fidcicommifli  re- 
Hnqui  potcft,&  fi  contrarium  fadum  fue- 
rit ,  remoucbitur  ab  eis ,  tanquam  ab  ihdi-» 
gnis  &  fifco  applicabitur ,  quod  late  profc-  [ 
quitur  Spccuiator,in titu.dc  inftrumcri-| 
to.a:ditio.in  vcrficu.oppono :  /ed  haec  opi-^ 
nio  Spcculatoris ,  &  aliorum ,  fcquaciumr 
proccditdciure  ciuili,  quo  iure  tales  filij  | 
incoeftuofi  ,  non  funt  aUmentandi :  ta- 
mcndc  a^quitate  canonicafiliabus  ex  in- 
coeftii  natis  datur  dos,  qua:  hoc  cafu  fucce- 

dit 
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dit  locctalinicntoruiii  :filijs  Vcro  mafcii- 
lis  alTignatur  aliquid  pro  alimcntis  quo  ad 
vixerinttantum, vtconcludunt  Barto  & 
Dodores  in  authcnt.ex  complcxu.  C.  dc 
incoeftuornupt.proutmagisampleiftum 
rticulum  dcclarabo,infracxpcdiedo  tcx. 

Additc  pra[:didis,cp  comittcns  incoeftu 
fficiturintdbbili,  &:in  tanruproccditin 
diiTi  ifli'  critninis,  cp  fi  tcftamcntu  fcccritj 
&:pofteiusmortefucritinqu1fitum&pro- 
batum deinca:ftu,t  certe ralc teftamcntu  S 
annullabitur . exquo incoeftuorus  ipfbiu- 
s^cpriuatur  dominio  bonorum  Iuorum,vt 
ilatim  audictis,  ncc  fimilitcr  inccrftuofi 
pofiunt  cife  teftcs  in  teftaincntQ,ficut  de 
lcgitiniib  uicitur.  v<-  not.  Bal.in  I.cum  acu- 
tiftimi,  in  vcrfic.  otra  nota.  quod  incoe- 
ftuofi.Cdc  fidcic.nccab  intcftato  poflunt 
accedcre:&  fic  ^'Cipetru6rcporretis,qu6d 
Hbcri>  q  funt  procrcati  cxincoeftis  nuptijs, 
yel  cxcoitu  inceeftuofoiurenoftroCa'/a- 
cofunt  ineapaccs  in  bonispatris,6cma- 
trisrlicetiure  pontificioconlequanturali- 
meta  tantu:nec  ctiam  pofiunt  rupcre,  aut 
diccrctcftamcntunullum  fccuduAib.de 
Rofatc.  in  l.fi  fufpea:a.in  g.i.ffidc  inof  teft. 
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nec  ctia  polTunt  lcgitimari  per  fubfcq  uciii 
trimonium  ,rccilndum  Cyn.in  1.  PaUj- 
lus.ff  dc ftatu  hom.&  Bal.in  cap.i.  §.  natu- 
ralcs.in  titu.  fi  dc  fcud.  fucr.controu.intcr 
domi.  &agnat.&  idcm  antcBald.  tcnuit 
Speculat.intit.de  lucccfllonibus  abinte- 
ftato.& Bald  poft cumj in  l.cam , quam.  in 
verfi  icdtimati  non  funt ,  in  8.  colu.  C.  de 
fidcicommifl'.aliasfcqucrctur,qu6diftud 
cruncn  incoeftus  cxclutierctur  per  matri- 
xnonium,  quod  vidctur  contra  textum.  in 
Inon  (blum.  ft'.  de  ritu  nuptiarum. 

Attento,qu6d libcriincoeftuofi  non 
pofllmt  lcgitimari ,  per  fubfcquens  matri- 
monium ,  anftatim  poflint  per  refcriptu. 
Breuircr  fub  iftoarticulo  diftinguite  vnico 
9  vcrbo,tqu6daudncoeftuofus  lcgitimatur 
perlmpcratorem:  &  tuncvalctlcgitima- 
tio  .quo  ad  temporalia  tantum.ita  conclu- 
dit  Bald.in  l.i  in  vcrflc.  fcd  dubitatur,  in  2. 
col  C.  dc iure  aureorum  an ulorum.  ca  ra  • 
tionc,quiain  Imperatorefolavoluntas  po, 
nitur  pro  caufa ,  vt  notatur  in  c  cum  no- 
ftris.dc  conccflio.  pra:bcn.  quod  fccuseft 
in  comitibus  Palatinis,&alijs  inferioribus. 
Si  vcro  lcgitimatio  fiat  pcr  rcfcriptum 

prin- 
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IN  TiT.  De  Pvj].  Concvb.  if7 
Iriilcipis ,  &  tunc  noii  tenct ,  nifi  in  rcfcri^ 
"o  apponattir  claUfula  exprefse  deroga- 
toria,vt  firmant  Cardinalis,Alcxan,&  Ca- 
,  honiftsein c.pcr venerabilem  extra, qui fi- 
lij  funt  lcgitimi.  Adiiitclligentiani  termi^ 
fiorum,  aducrtcrtdumeft,  quod  ifto  ca- 
proprie  non  diccrctur  lcgitimatio  fcd 
difpeniatio:  tquialcgitimafio  fcu  legiti-  lO 
latus  dicitur  ille,qui  cft  naius  in  tcr  eos,in 
erquospoterat  efle  matrimonium,  vtli 
quis  ex  foluto  &  foluta  iiafcatur ,  &  ifte  ca- 
us  vcrificatur  iu  baftardis  nai:uralibus  tan- 
tu.Seddirpeniatiofcudi/pcnfatu^  proprie 
dicitur,qui  eft  natUs  inter  eos,intetquos 
ilon  poteratefte  matrimohium  teiiipore 
eoiiccptionis ,  &  na  tiuitatis,  &  ifta  dilpcn- 
Ifttib  eftodiofa,quiaeftcontraiuscomiiiii 
i  hcj  &  in  ea  nulla  poteft  cadcre  fidio ,  ficiit 
I  in  legi  timatione ,  qixx  eft  fauorabilis ,  hec 
icft  contra  coiiimuhe,  &  ih  ea'habct  Id- 
1  cuhi  fidio,  cuni  legitimatus  no  folum  fih- 
i  !g'atarlegitimenatus,vctum  ctiam  fingi- 
tur  lcgitime  conccptus ,  per  text.  fingula- 
ircm,  in  1.  qui in  prouincia.  §.  diuus  Adria* 
nus.  ff*.  dcritunuptiar.  &incafu  pricmiftb 
^confiiiuit  Pctrus  dc  An(;ha.ihcohfi.24i^ 
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ifs    Berm.  Ciio.  Com^' ' 
incip.  tenorcpriuilcgij.  qiicmrcicrt  6c  Cc- 
quitur  dominus  Dccius  in  confilio  393. 
incip.coniului,  (uperioribus  dicbus,in 
volum. 

Prxterca  crimcn  incocftus,i  mpcdit  ma-  • 
triir  onium  contrahendum,(5cidc6  fi  quis 
cognouerit  carnaliter  mulicrem,certe  n5 
poterit  illius  afFinem,veicon(anguincam' 
invxorcmhabcrc,  propterincoedum  per 
prius  commiflum ,  vel  (iquisconlangui- 
neafuxvxoris  carnalitcr  cognouerit  ma-! 
trimonio  ratione  debiti  carnalis ,  (cparari  1 
debet,per  tex.in  c  qui  dormicrit  cu  duob*  L 
fororibus.  27.  q.2.  & vlteriui  committcnsf 
incoeftum  ,  icuiucocftas  nuptias ,  tftatinr 
poft  deli^um  commiHum  ipib  iure  incoe-1 
ftusjpriuarur  dominio  bonorum  fuorum, 
per  tex  ad  literam:  in  auth.lncocftas.  C.  de  \ 
incoeft.  nupt.  &in  corporc  vnde  rumitur  S 
auth.  deincoeft.  nupt.  collar.^.in  vcrfic.H-  [ 
beri  paternam  mox  acci[    .  ,  rucccflio-r 
nem.  glofT.in  d.auth.expouit  diO-ioncm 
mox,id  eft,ipfb  iurc&illam  cxpofitioncnv 
jfequiturBarr:  ibi  &in  l.fi  quismaior.C.de : 
tranfadio.  &  Bald.  in  I.iubemus,in  §.fane.  [ 
C.defacroland.ccclcf  Schoc  ipecificc  no-  - 

tat 
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1n  Tit* DePvb^Goncvb.  170 
ptMathdilaiifls  in  notabili^iiz.  incipicn. 
lvbicunq5.vbiconcludit,  f  quod  quando 
*  X  vtitur  iftis  vcrbis,  fcilicct ,  moruin.  illi- 
to  ,co  i  p  (o  cada  t,  i  pfb  i  ur  e,om  n  in  o,  6  m  n  i  - 
I  bus  modis,funditus,incontincnti,rentcn,- 
tia  non  rcquirif  ur,&  idcm  tenct  Ludouic. 
de  Roma.in  primo  (ingulari,&  dicit  Ftan- 
cilcus  Cremends ,  in  y.fingulari ,  tu  fcis) 
quodlicet  vcrbumfuturi  remporis,  intel* 
ligatur  per  fcntentiam ,  tamcn  quando 

huic  vcrbo  futuri  tcporis,  additur  aliquod 
I'  cx  pra:di(^is  verbis,  intelligitur  ipfb  iure 
&fmefententia  j&idem  eft,quando  tak 
l  verbum  profertiira  teflatore,quia  etiani 
[  intclligitur  ipfo  iurc ,  vt  dcclarat  Bald.  in  L 
i  i.C.qux  poenxnomine  in  teftamentovel 
codicillis  relinquuntur,6cFeIi.in  c.Rodul- 
f  phus ,  dc  refeript.  vt  infra  in  textu plenius 
dicam. 

Etquod  confrahcns  incoeftas  fiuptiasi 
ipfo  lure  priuaturdominio  bonorum  ftlo- 
rum ,  iftain  cafu  fpecificato  confuIuitdo« 
minus  Dcciusin  confi.235.  incipic.  in  cafii 
magnifici  generalis  linguae  Occitanse  do-' 
L  nimi  Henrici  Bocrij  In  2.  volum.  &  hoc 
iopcratur  diftio,  mox,  in  d.auth.  incoeftas, 
'  M  a 
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180  Bekm.  Cho.  CoMmen'. 
qu2Efignificatcdnfeftim,&incontincnti 
&:eft  latae  (ententiae,  6c  habct  parafam  exe 
cutionem,prout  dccldrat  laf.inl. 2. ff  do 
iuteiuran.&rcfctt  Bar.in  Li.§.qui  pritlcns,^ 
fF.de  verb.oblig.&:  in  1 .  ha:rcdc$  palaiii  .§.fi.j 
IF.de  tcftamcn.quod  didio  iiicontincntit 
cft  latse  fcritcntiaCj&tantum  impcSrtat  inL[ 
£lipulatione,quantum  in  vltimav61unta-j 
tc,&  ifta  eft comunis  opinio ,  quam  (cqui-f 
tur  Corneus,in  confi.  266.iricip.  Haccon- 
fultationcin  ^volu.  vbicdncltidif^quod  j 
quando  didio  mox  cft  iuri£la  vcrbo  futuri  j 
iemporis,vtirica(ad.auth.  incoeftas^facit 
poenam  efle  irrogatam  iplo  iurci  6c  ideo  li-  • 
beri  procreati  ante  iricoertum,mox  acci- 
piantpaterriamfucccftloricm  ,quibus  dc- 
ficientibUs,fifco  applicabitur.Ex  praemiflis  V 
flppafct^  quod  committcns  incoeftum^Vel 
cdrifrahens  incocftas  nuptiasjpfo  iurc  pri- 
liaturdominioomnium  bonorum  fuoril* 
Sed  an  prxdida  poena  habcat  locum  int 
feu  d  is,i  ta  q  uod  co  m  m  i  t  tcn  s  i  ri  cocft  u  m  d  c 
beat feudo  priuari  ?  Brcuitcr  rcperio  Bald. 
tangente  huc  paflum,in  l.fumma.col.fi.iii 
Vcrf  quinquagcfimo  primo  quaEritur.ft!de 
rer  .diuif  vbi  concludit^quod  vafallus  con- 
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In  Tit.Pe  Pvb.  Concvb.  i8l 
irahes  incoeftas  nuptias,priuatur  fcudoip- 
p  iurc  p  tcxj  in  d.autii.  incocftas,in  verbo> 
^terorum  bonorum,qux  vcrbacompr^- 
endunt  fcudum ,  f  !^  ift^id  proccdit in- 
jtantuni ,  quod  vafillus  non  potcrit  rccii- 
crarc  fcudum,  quod  altcri  propter  cri  mc 
itacquifitum ,  ycl  quod  fUit  folidatuni 
^um  proprictatcrlicct  Papa  circa  iftud  ma- 
ytrimonium  difpcn^ct,  cgo  adduco  vobis 
tex.firjgularcm>in  argumentuni,in  c.  qua- 
uis,dc  rcfcrip.in  6.  iqduco  tcx.  Papa  cocef- 
fit  alicui  gratipm  ,  lupcr  prinio  bcncficio 
yacaturo,&  illa  gratia  fit  rcuocata :  fi  taine 
poft  rcuoca;:ioncm  ad  cgndem  gratiam  re 
ftituatur,ccrte  non  vidctur  rcftitutus  ad  il- 
lud  bcncficium ,  quod  vacauit  pendcntc 
rcuqcatipneiratio  ponitur  in  iIlo,c.qiiam- 
uis.quia  talis  rcftitutio  dcbct  fieri  fifie  pras' 
iudicio  iuris  alieni ,  crgo  fic  diccndum  in 
fcudo,quo  vafillus  proptcr  incocftum ,  eft 
ipfb  iure  priuatus :  ncc  ad  illud  videtur  re- 
ftitutus,licct  fuperincoeftum  clifpcnfatum 
fuit. 

Exprxdida  dccifione  fingulariterin- 
fcrtur,qu6d  nulla  alicnatioficri  potcft  ab 
^o,qui  iacoeftas  iiuptias  contraxi  t ,  &  onv 

M  } 
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16Z    i>i:,ivJNl.   CUO.  COMMEN. 

jicsalienatiopcs  fadac  dclidum  conimif^ 
fum,fiue antc proccflum  incboatum,  liue ' 
poft,fiue  antc  lentcntiam  condcmnato-r 
riam  finc  poft,necdum  rcuocari:  imb  nul- 
Ix  dcclarari  dcbcnt ,  quia  facla;  funt  ab  eo, 
qui  ip^b  iure  erat  priuatus  bonis  fuis:  Nam 
ConcluditSalycin  1.  fi  quis  poft  hac.  C.de 
bonis prorcripto.quem  rctcrt  t5c (equitur 
dominus  Dccius,in  prxallegato  coni.  236, 
& quod  inca^ftuolus  priuatur  pocnis  fupra 
addu(3:is,&infra  adduccndis  limitaturfin- 
gularitcr,vt  prQccdat ,  quando  crimen  in- 
cocftus  (cicnter&  dolose  fuiflet  commif- 
fum  in  figura  matrimonij,patet ,  quia  ma- 
trimonium  fuit  contradum  inter  eos,  qui 
fcicbant  eflcconfanguinitatem  vclaflini- 
tatem,  quocafu  punietur  induda  poenai 
iure  ciuili:  quje  eft  poena  vltimi  fupplici;, 
Secus  il  matrimonium  cflet  contradum 
per  ignorantiam,rame  talis  ignoratia  fadi 
cxcluderctpoenam ,  vt  in  tcrminis  dccidit 
Panqr.in  c.nonnuIlis,cumgl.extra.  delu- 
daeis.&ficut  ignorantiafadi  cxcu(at  inci-» 
uiUbus.IecundumBar.  in  I.i.ft'deiur.6cfa- 
di  ignor.  &  in  regula  ignorantia,dcreg.iu, 
in  6.ficctiam  cxcufitiu  dclidis,maxime  U 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


Iisi  TiT.  DePvh.Concvr.  183 
ignorantia  intcrucnit  tcmpore  matrimo- 
nij,vel  fi  contrahcntcs  crant  minorcs , ex- 
cufarcntur,vt  tcncrcntur  de  incoeftu,  vt 
eft  cafusin  l.qui  contra  legum  praecepta, 
C.de  incoen:.nupt.crror,6c  ignorantia,  hl- 
bct  cxcu(arc  ignorant^r  contrahcntes,qui 
prcerumuntur ,  prxfcrtim  quando  matri- 
monium  palam  fuit  contradum.  1.  fin.  ft". 
dc  rapt!i  niip.  6c  <\uQd  ignorantiacxcufata 
crimiuw  ..i^ocihis  cftcafuSjinc.in  lcclum 
mariti,vxorc  .\^^^'Ue.&in  c.quidam  forni  - 
catus cft,34.q  2.quibus concordat  text. dc 
iu.  ciu.in  l.fi  adultcriucu  inc(rftu.§.incoe- 
ftu.in  vcrbo,  fi  crror  allcgatur.  If.  de  adult. 

Sum  modoin  fccundo  mcmbro  diftin- 
ftionis,  fcihcet  de  punitionc  criminisjhoc 
eft,quomodo  puniantur  incidcntcsin  cri- 
mcn  incocftus '  Brcuitcr  fccundum  diucr- 
llratcm  iurium  varia:  poena: imponuntur: 
vndc  oHm  apud  gentilcs  lccundum  Plu- 
tarchum  in  vita  Numce  muiicr  vcftalis, 
quaeinco^ftum  commifcrat,poft  condeni- 
nationc  viua  in  timulo  ad)  ortam  Colina 
dcfodicbatur,  &  ibi  crat  lcdus  ftratus,  atqj 
luccrna  ardcns  cii  modica  quatitatc  panis, 
&  aqua- A  olci ,  ^  ciia  afiarum  rcrum,quie 

M  4 
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|84      Ber..  Cho.  Commen, 
nd  yidum  crant  ncccflari^e ,  ne  dida  mii» 
licr  vcftaJis  fic  dcfodiata  famc  pcrirct :  Si 
Vcroquaeratiusqualitcrincoeftuscommir" 
fus  pcr  laicum ,  debcat  puniri  (ccundum 
Jcgcs  ciuilcs ,  fuper  hoc  pundo  confidera- 
tcquodcrimcn  incoeftuspotcftcommit- 
ti  in  duplici  qualitate ,  primo  pcr  fimplice 
fornicationem,hoccft:,nullispr2eccdenti- 
bus  nuptijs,&  tunc,  fifcientcr  hpcfccerir, 
talisincgcftuolusdciurcciuilidcbct  puni- 
ri  pocnacapitalj  ,cx  quo  tale  crimen  quo 
adi^rauitatcm  dcIidorum,vincit  adulte- 
rium:cigpxquaIi,im6grauiori  poena  pu- 
niri  dcbct :  fcd  pro  adultcrio  imponitur 
poena  mortis ,  vt  cx  iuribus  fupr^  allegatis: 
crgo  nnilfofortius  proincoeftudcbetim- 
I  onipoen^i  mortis,  ytcxiuribusfupra  al- 
Iegat;<  •  <  rc;o  multo  fortiuspro  incoeftu 
dcl      liponi  pa^ia  mortis ,  prp  hocalle- 
ga  n  tu  r  d  nx  gl.  com  muniter  approbatar.in 
I.fi  adultctium  cum  incoeftu.6cinLintcr 
libcras.  ft.dc  adultcr.  6c  proifta  ppinionc 
confuliut  Philippus  Corncusinconfi.  19. 
incip.&conftat,quod  dc  iurccommuni, 
in^.vol. 

Rcportetis  crgo,quod  dc  iurc  ciuili  pce- 

na 
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In  Ttt.De  Pvb.  Concvb. 
incocftus  commifli  in  adu  fprnicatio  - 
Bpjnisdolose  cft  poena  mortis,ficut  adultc- 
""^n  rium :  quiacft  contra  naturalcm  reueren- 
i|  tiam,  quam  dcbemus  coniun(^l:is:  &ide6, 
qui  lcienter  extra  foedus  matrimonij  ha- 
l^ucrit  copulam  carnalem,cum  nouerca 
[.patrisjcum  fbrore  vxoris,cum  priuigna,cii 
lbcru,cum  n uru,  cum  vxore  fratris  fui ,  cil 
^mita,vel  matertera,&  generaliter  dicatis, 
quod  fi  quis  fornicatus  fuerit  cum  iflis,  vel 
quibufcunquealijs  coniundis  con&ngui- 
Tiitate,vel  aftinitate  fua  t^ilis  affinitas  Cit;  car 
nalis,fiue  fpiritualis :  vt  quia  cognouit  co- 
4natrem , vel  filiolani ,  qudm  a  lacro  fontc 
leuauit,dicitur  incidere  in  crimen  incoe- 
ftas,ad  hoc  vt  pracdidis  pqeni$  puniatur: 
quia  canones  cognationcm  fpiritualcm 
reputant  m^iorem ,  quam  carnalem,vt  in 
c.i.dc  cognat.fpirit ,  egp  autcm  puto  cleri- 
[  cumcumfiliafpiritualifuje  parochia:  cot;- 
untcmabfblute  deponedum  non  efleni 
fi  aliovinaulofpiritualiconiundafitjCuiTv 
nimiacflct  cxtenfio  iurium  poenalium,  6(, 
eft  maxima  difparjtas  dclidorum:ideb  pu-^ 
niendus  veniret  lcuiori  poena,&  vide,qugc 
^icaminfrain  vcrfi.dubitabatur.  &ldcbii 
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quis  cognofcat  cainalitcr  commatrcm 
fuam  vxoratam ,  ccrte  ex  quo  dciidum  cft 
qualificatum,&:duplex  grauior  poenade- 
14  betimponi,tvndenon  lolumvir,veriim 
ctiam  mulietdcbctpati  poenam  capitale, 
vt  in  tcr  mmis  dccidit  dominusBrancilcus 
Marcus  con  fi  liari iis  dalph i nal is  i n  dcci  H  > - 
nibus nouiteraeditisideciri.so  in  2  par.qui 
allcgat  tex.  in  1.  li  adultcrium  cu  incoeftu, 
iundaglofl^i  &  ibi  (cribcntcs.fF.  deaduiter. 
qui  iimitat,  niii  talis  commatcr  incoeftum 
committcns,  cftct  minor  viginti  quinque 
annorum,quo  cafu  mitior  poenacft  im- 
poncnda,vtin  [uarallcgatal  li  adulterium. 
&  in  l.quid  ergo.§.poena  grauior.  fF.  dc  his, 
qui  notan  .infam.  &refert  iftum  cafum  no- 
uifllmecueniftcin  fa£loincuria  fuprcma 
daiphinali ,  de  quodam  procuratore  ,  qui 
conamatrem  fuam  carnalitercoiz;noucrat.' 
quia  licct  ambo  debuificnt  puniri  pocna 
iiipradida ,  tame  maior  pars  dominorum 
incli  nata  fuit  in  mifcricordiam,  &  niitiga- 
ta  f  ui  t  poena  ratione  iuucnilis  astatis ,  &  ra- 
tioM::aboIitionis  criminis  impetratae  per 
incocftuofum. 

Si  vcro  incoeftus  fucrit  cgmmifllis  in  fi- 

gura 
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In  Tit.  De  Pvb.  Concvb.  187 
gura  matrimonij ;  quia  intcr  confangui- 
ncos  vci  afiines  fuit  contradum  matri- 
monium ,  & tunc  fi  fcientcr  fada  prius  fc- 
paratione  a  taji  matrimonio  punictur  iux- 
ta  formam  lcgis,quicontra  lcgum  man* 
data.  C  dc incoeft.  nupt.  fccus  li  tales  con- 
iugcs  ignorantcr  conti-axerunr,  quo  cafua 
poena  cxcufaretur ,  vt  fupcrius  explicatum 
fuit.&fi  qu2Eratur,quantum  tcmpus  datur 
ad  acculandum  pro  ifto  crimine  incocftus, 
concluditc,quod  dc  iure  ciuili ,  fincoeftus 
fimplex  non  praefcribitur  quinquennio  fi- 
cutaduItcrium,quod  punitur  pcr  lcgem 
Iuliam,dc  adultcr.  &  dclida,  qux  pcr  illam 
lcgcmpuniuntur,pr^fcribunturquinque- 
nio.l.mariti.§.quinqiicnnium  ff.  dcadul. 
&idc6cumlcx  lulia  loquatur  tantum  dc 
aduItcrio,&ftupro.l.intcrIibcras.§.lcxIu- 
lia.ft:codem,&in  §.lcx  lulia.  deadulterijs. 
Inftit.  dc  publicis  iudici js.  iura  illa  non  de- 
bent  trahi  ad  incoeftum,mcrit6  poft  quin^ 

iqucnnium  puniri  potcft . 
Aducrtcndumeft,dum  fupradiiflum 
fuit,quodpro  incoeftu  commilfo  in  adu 
fornicationis,&  fic  cum  illa  cum  qua  non 


m 

'iM 

m- 

Ifi.! 


I 


15 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


188  Ber.  Cir  or..  Co  mme 
capitali ,  cate  illa  opinio  non  procc4it  de 
iurc  coniinuni,quo  iure  poena  incocftus 
coinniirti  cum  aliqua  cpgnata  vcl  affinc 
abiq  j  aliqua  violentia  non  erat  poena  mor 
fis,t^cdcrittantuin  pocna  deportatiohis> 
vt  in  Ipecic  decidit  JurccQfultus^in  iXi  quis 
yiduam.in  verbo ,  dcportandus  erit ,  ff.  de 
quxftip. ncc  rcperituviurecautum,qu6d 
oiimpoenaadiUtprij  fuillet  maior,quam 
fucrit  poena  Itupri  vei  incocft^ :  qiiia  lex  ifta 
rfciida  parijicat  &  notatur in  1.  fi  j^dultc- 
riui>iciimincccftuan  princ  deadulter.fed 
de  iurcDigcftorum  pro  adultcrio  non  inv 
pon  jbatur  poena  mortis ,  vt  (iipra  cpnclu  - 
iiunfuit  ,qrgo  etiam  nec  imponetur  pro 
incccftu,&:  ifa  in  praefenti  dubjo  confuluit 
AIcxand.de  Imol.in  confi.  zz^incip.pon- 
deratis,in  6  vol.  vbi  concludit , quod qua- 
i}is  dc  iurc  Digeftorum  poena  relegationis 
qux  proadultcrio  imponcbatunfit  corrc- 
ftapcrxLKa  CodK^is,  6ccommutatain  poe- 
nam  vltin)i  fupplicij  d.l,quamuis>deadul. 
tanicn  dicla  iuraDigeftoruinin  ftupro^vcl 
incQpftu  nqn  reperiuntur  immutata ,  me- 
rito  remancnt  incorrcda  -  ex  quo  praedi^la 
qi^amuis,  corrigens  loquitur  folum  de 

adui? 
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In  Tif.  De  Pvb.  CoNcvn.  i^^ 
adultcnoxrgonon  dcbet  trahi  ad  incoe- 
ftLim:licctinincceftiixqtialis,vc]hiaiorvi 
dcatur  ratio:  quia  iura,qu2e  in  vno  cafu  ta« 
tumcxprcffo  corrigunrur,in  ali/s  d lUc tfis 
i-emanent  irtcorrcda.  1.  p  rxcipimus.C.  de 
ap|)ellat.ifl:am  opihioficlii  teriait  loanncs 
Fabri,ind  §.itchi  \qx  lulia.dcadulter.6ccx- 
prcfse  dctcrminat  AngcKind.  L  Hadtilte- 
tium.  quod  committcris  incocftum ,  non 
dcbctpuniri  pocna  capitali,  &itapoftcos 
format  loanncs  de  Imol.in  c  tua^,extra,dc 
procur.vbicxprefse  lupefifto  crilriirie  in- 
cocftus  rcfcrt  plurics  pro  iftdopiniorie  co- 
fuluiflc:  quia  tcxt.  in  d.l.fi  quis  viduam ,  cfl: 
iheuitabilis ,  ncc  quoad  incocftum  rcperi- 
^  f ur  corrccl:a,llcut quod  adultcriurii:&  ega 
-  crcdoiftam  opiriioncm  cflc  vcriotem ,  & 
.  ^quiorcm  :  quia  ex  quo  agitur  de  corrc- 
diorie  iuris ,  nott  dcbct  ficri  cxtcnfio ,  per 
fubauditos  ifttcllc£i:usde  calu  cxprefsoad 
non  cxprcflum,ramctficadcm ,  Vel  maior 
ratio  vcrtatur,gIofl.'iri  c,cupicntcs,§.quod 
IiperViginti.dceIc6lio.in6v  ' 

Dc  iure  canoriico  qualiter  fin  t  punien- 
dilaciciincoeftuofi.  Breuitei'  confideran- 
dumeftquod  iftud  crimcuicoeftus  com-» 


190     Ber..  Cno.  CoAlMENt^ 
miflumpcrlaicum  confidcratur  duplici- 
ter,prim6  lifuerit  commillum  infigura 
matrimonij  :  quia  cum  coniugcs  fcirent 
impedimentum  confanguinitatis  velaffi- 
nitatis  de  fado  contraxerunt,primitus  de- 
bct  ficri  (cparatio ,  vt  toto  titulo  de  cofan^ 
guinitate,&  affinitate,&  vlterius  coniiiges 
incurrunt  excommuiiicationcm  ,&  fic  a 
communionc  fideUum  repelli  debeat,vt 
eft  tcxt.in  c.dc  iiis  quiincoefti.  35-  q.  3.  quia 
illoiurenoncft  prodita  contralaicosma^ 
ior  poena ,  quam  cxcommunicatio.  c.  fi  ^s 
fiiadcnte  diaboio,i7.quxft.  4.  &  in  c  ficut 
17  dignunl,dc  liomicidio.t&  in  odium  iftius 
criminis  vir  &  vxor,  qui  fcienter  contraxe^ 
runtincoeftas  nuptias  fadafcparationcin 
aliopunicntunquiaquadiuviuentjCtiam 
ciim  alijs  non  poterunt  contrahere  matri- 
monium ,  c  qui  propinquam.  35Jiquaeft.  2. 
fccus  fi  talcs  coniuges  ignoranter  eontra-» 
xcrunt  ineoeftas  nuptias,  vel  alter  iplbrum 
tantum,quia  ifto  cafu  ignorantia  cos  excu- 
fat,vt  ilort  puniantur  pocna  incoeftus :  fcd 
fiitlafeparatione  a  tali  matrimonio  veniet 
puniendi  poena  arbitraria,quae  per  confef- 
forem  imponctur,  qu2e  de  iure  eft  fcptcna- 

lis^ 


1n  Tit.  De  Pvr.  Concvb.  r^i 
is,qua  pcrada  potcriin  t  CLi  alijs  dontrahe- 
xc.  Sivcroincocflusignorater  fucritcom- 
miflias  per  laicuni  cxtrafoecf  matrimonij 
&:  iic  in  adu  fornicationis ,  6c  tunc  in  foro 
confcictixpunicturduplici  pocna:prima, 
quiamortua  fua  vxorc,nulquam  potcrit 
cum  alia  contrahcre,  vt  habetur  toto  titu- 
lo  de  co  qui  cognouit,nuquam  potcrit  pe- 
'  tcrcdcbitum  carnis  ab  vxorefuacuius  c6-. 
ianguiacam  cognouit  vel  affinem:  lccus  Ci 
ignoranter,cap.  fiquiscummatrc.35.q.2. 
in  foro  auten^  cof  cntiofo  incurri  t  cxcom- 
municationcm.  vc  notaf  Panor.  per  illum 
texf.inc.clerici,dc  c  .coiib.pra-Iat.quod 
ft  \  i  .aii ,  ni(i  per  Papam  fuerit  dilpcn- 
-atum. 

Si  vero  crimcn  inca:ftus  comifium  fuc- 
rirpcr  clcricum,6ctunc  liquarratur^quse 
pcrna fit ei  im ponchda  in  foro  pcenitetia- 
ii.  Brcnifcr fupcr  hn-  iui  i  \  idcnturvaria: 
qu  ..praib,     .82.ciillind.  fdicit,  l« 

quoa  ^'"^fus  dcbctpocnitercpcrdc- 
<  '^^  uiiios,quibusperad;ismicrtctur  ad 
piima^uum  Ibtum:fed  tex.in  c.  hocipfum 
33-qua^ft.2.  dicit  fufFicere  pcDenitcntiam 
fcptem  annorum  ,  nifi  in  pcjLlonis  talc 
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Ipi       BeK.M.   CilO.  CoMMJbiN. 

crimen  eflct  qualificatum,  puta  quia  filius 
carnalitcr  cognouit  matrem,vel  pater  co- 
gnouit  filiam ,  tunc  in  foro  confcientitc 
grauior  poenitchtia  eiret  imponeiicla,vt 
notaturiild.  c.  fiqui^  cutn  matre  vel  filia 
fornicatus  fucrit,35-qu.  2.  ^cclarius  in  d.  c. 
hoc  ipfum  *  vbi  cft  cafus  j  cluod  pro  pcccato 
commiffo  contra  naturam  humanse  fo- 
cietatisjioc  cft  cum  mulieribus  alcenden- 
tlbus,vci  dcfccndeiitibiis,  in  foro  confcie- 
tia;,proptcr  criminis  magriitiidinem  vltra 
poeiiitcntiani  (cptcnnalcm  venit  punien- 
dus  arbif rio  (accrdotis :  tale  enim  crimeri 
tncrcretui- altcram,ex  tribus  pcregtiriatid- 
nibus,(Gilicct,HicrofbIimitan2e,liminunl 
Bcati  Petri  in  vrbe ,  vcl  bcati  lacobi ;  quia 
coitus  ncphariusappcllatur,nifi  qualitas, 
6c  conditio  peribnarum  delinqucntium 
tcfragetur ,  ncc  Papa  fuper  ifto  primo  gra- 
du,  vel  fccundo  conlanguinitatis ,  vcl  afti- 
nitatisinfigura  matrimonij  dilpelare  po- 
teft  :  quia  lege  diuina  funt  prohibiti ,  c. 
Deus.de  diuot. 

Si  vcro  quacratuf  quapoeria  pro  incoe- 
ftu  dcbeat  puniri  clericus  in  foro  iudiciali, 
«liftinguite  :  quia  ficonueniatur  ciuilitcr 

tatl' 
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'     IN  TlT.  De  PVB.  CONCVB,  1^% 

tantuiii  proptcr  iimpJcx  adiiltcrium,vd: 
proptcr  incoellum ,  &  tucncmini  dubium 
cft,quod  vcnit  bcncficio  priuandus ,  fi  ve- 

i:6conucniaturcriminalitcr,<5ctuncvenit 
ab  officio  dcpohcndus ,  quod  proccdit  /c- 
cundum  Innocen.  in  c.  bonae.dcictate,  8c 
qualitate.  f  ctiam  fi  clcricus  taledcliaum 
non  adimpleuerit:  lcd  tantum  illud  attcn- 
tauerit,  fi  tamcn  in  populo  fcandalum  f lie 
fit  rcquutu,imb  fbri:ius  vobis  dico,quod  fi 
tlericus  iadantcr  confitptur  fc  cognouif- 
fc  muliercm ,  licct  vcruUi  noii  fit.fiucalia 
probationcdcbct  arbitrio  Epifcopi  fuipQ^ 
di  ab  6fficio,&bcneficio.d  .c.quam  fit  o;ra- 
Uc.tconcludite  ergo,quod  fi  clericils  t^on- 
Iraxcrit incoeftas  nuptias ,  vcl  aliter  incoe^ 
flunl  fimplicem,  vel  qualificatum  cbm- 
miferitrquia  adultetium,  vcl  fiuprum  erat 
immixtum,debct  priuari  <5c  dcponi  omni- 
bus  ecclefiafticis  officijs  &  bcneficijs.  6c  ita 

cbncludunt  Canonift^  poft  Panor.in  c.ac 
ficlerici.§.deadult.extra,deiudiciis.&ifta 
opinio  probatur  duplici  ratione:  prima 
quia  clericus  dicitur  coinmittcre  facrild^ 
gium  carnale  ,  quod  in  grauitate  c*Etcris 
^riminibusprsefcrtur.Sccundafatio  pro^ 


20 
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il  o, 


O  Ai  ^vi  i:.  j.\  . 


batur  pcr  argiinicntLini  a  inaiori:  quia  pro 
crimincadultcrij  clcricusad  nnnuspGtcft 
fufpcndiabofficio  clignificafti  crfic. 
fulpcndcre^ion  poftponas.cxtra,dcadult. 

22  fredcrimcnincocftusmaximequalificatu 
cft  maius  fimplici  adultcrio ,  vt  notatur  in 
d.c.fi adultcrium.crgo  proillo  potcft  ficri 
dcpofitio,quiavtfiipradixi,circumftantiit 
adiundjEdcliaoilludaggrauant^vtproii- 
lo  pocna  maior  fit  imponcnda. 

Et  quod  clcriciis  committcns  incoc- 
ftum,dcbcatdcponi  ab  ofticio,  &bcncfi- 
cio  habctis  trcs  tcxtusad  litcrani  ,prim6 
cft  tcxt.  inc  li  quis  prxft^y  tcr,&:  inc.fi  quis 
Bpircopu9,&  in  c.fi  quis  raccrdotum.Si.di- 
ftind.&:  in  cfi  quis  clcricus,  cadcm  diftin. 
quac iura  fimt  ibi clara  in  adultcrio  ,crgo*\ 
fortiori  dcbcnt  proccdcrc  in  incocftu  in-. 
iufte:  crgo  faciunt  Epiicopi ,  aut  coruni 
carij,&olficiaIcs,qui  pcenam  dcpofitionis 
&  priuationisbcncficij  :quadcbcntplcdi 
incodftu0fi,&adultcrij  commutahtin  poc 
nam  pccuniariam ,  quod  eft  contra  tcx.  ad 
literam  in  cirrefragabili.  in  §.  fin.  extra,de 
officioordinarij.&dicit  gl.  in  c.  fi  quis  pri- 

23  mates.^.q.iw- 1  qnodiudex  ecclcfiafticus 

oon 
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In  Tit.  De  P  vb.  Co  Ncvf^  ipj 
hondcbctcomponere  dc  cnminc,quod 
rcquirit  depofitionicm ,  vr  ample  deciarat 
Paui.de  Caftro,in  conl^n^.&dicam  in  tc.x- 
tuinfrain  verbo,compofirione,  \  bi  re(bl- 
uam  an  dciurc  Jicitum  fit  com  nrm  i  dc  cri- 
.  iiiinibiis; 

P  Dubitatur,c]iiapu;.,.vcniatpLuiJcndus 
dcncus ,  qui  cum  filia  fpirituali  fornicatus 

fuit,t&pra-mittite,qubdilla-dicunturfi.  ^4 
hx lpiritualcs,quaa lacerdotcs  dc  confcf-  ' 
iioncaudiiit :  vt  in  c.  omnis  vtriu/q;  fcxus 

cxrradcpocnitcn.&  rcmiirio.&  inc  om- 
iiesquosinpa-nitentia  recipimus,;o  q  i 
talcsdicunturlpirimalesfilij ,  ficutilli,nui 
ilicnsfontibuslcuati  liint,  vclctiam  filiaj 

lpiritualcsdicunturomnesilk,quas(accr 
dotcsbaptizant.c.adlimina.^.filia.  30  q  r 
quiaintcr  iftos  contrahittir  co2;natio  fnf' 

ntuaIis,qu?icputaturmaior,qi;iaicarna- 
lis,vt  refcrtgUn  pra;allcgato  c.q  ui  dormic 

rit.quam  fcquitur  Alcx.in  confi.i^j.incip 

quoniam  abundc.cxquo  fingularitcr  re- 

fcfoadynum,quodpauciadnertut,qubd 
i^lequi  baptizauit,quamuis  fitlaicas,pro- 
hibetuf  tamcn  cotrahcrc  matrimonium 
cam  illa,qua  baptizaiiir,  propter  affinitatg 

N  s 
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I<)5     BER.M.  Cho.  COMMENT. 

Ipiritualcm  ,6cfi  cflct  contradum  dirimc* 
rctur, vtin c.  nedum.  dc cognationc  fpiri* 
tu.in 6  im6fortiusdico,quodiftacogna- 
tio  fpiritualis  intantum  cft  prohibitiuai 
vt  illc ,  qui  fuit  bnptizntus  a  pra%-tcrOj 
fnon  poffit  contrahcrc  matrimonium  cu 
filia  carnali  ipfius  pracfbytcri,  yt  cfi  cafus  in 
c.ex  litcris  >  extra  dc  cognar.  fpirit.  &  ccon- 
ucrfonon  potcfifilius  prafl^ytcri  ,duccre 
in  vxorcm  illam.quam  patcr  liuis  baptizn- 
uit.d.c.cxlitcris.&iftaquaedidafuntdcfa- 
cramcnto  baptifiiii  habcnt  locum  in  - 
cramcnto  confirmationis,  fiuc  chrifnia- 
tisjcxcuiuscollationcvd  fulccptionc  ori- 
turcognatiofpiritualis.c.fin.  cod.  tit.in6. 
reftat  crgo  cx  pracdidis,  quod  praft>ytcr) 
qui  fornicatur  cum  filia  fpirituali  ,quam 
baptizaiiit , Vel quam  leuaui t de  lacrofon- 
tcvelquam  audiuit  dcrmfX^orr  riici- 
tu  r  co m  m  ittc re  i  n  coefl ;  e  i  - 

go  qua  poena  pledi  dcbcai. 

Brcuitcr  concluditc ,  tquod  ilic|>atcl* 
fpirltualis,qulcumfiliafpirituali  iticceftu 
commifit ,  dcbet  pnuari  honore )  dignita- 
tcordinc,  oflFicio ,  6c  beneficio  ccclcfiafti- 
cdiquibus  peradis,dcbet  dctrudi  iii  pcrpc- 

tuum 
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In  Tit,  De  Pvb.  Concvb.  ip7 
tuuiii  carccrcii:x,&  fic  perpetuam  debet  ft* 
cere  poenitentiani,per  tex.ad  literam,in  d» 
c.omiies,quosad  pcenitentiam.6cfieftE- 
pifcopus,  qui  filiam  fpiritualem  carnalitcr 
cognofcatxerte  per  quindecim  annos  pe- 
jcgrinando dcbct  agere  poenitetiani ,  qua 
fadaperpetuo  debet  recludi  in  monafte- 
rium,  ii  vcroforniccturcum  vxorealteri% 
debct  pcr  deccm  annos  facerc  pa^niten- 
fiam  De  pra:ll)ytcro,vtdixi,hocfl:atutum 
eft,  vt  etiam  annis  duodecini  peregrine- 
tur ,  & in  perpctun m  monafterium  reclu- 
datur, pcr tcx.in  d.  ^  qs lacerdos cum fi- 
lia  fpitituaii  fornicatus  fuerit ,  30  .qu.  i.Ccd 
haeciura  a  quibuftiam  Epifcopis,6ceorum 
vicarijs,&  ofiicialibus  male  (cruantur ,  qui 
viduas  &  vxorcs  aliorum  tenent  tanquani 
propriasin  (candalum  totiuscleri, 

Circaiftum  articulum  vnumtamen, 
quodcft  fingularc.  non  obmittatis,  quod 
quan-^uis  prohibeatur  (accrdoti  fornicari 
cum  illa,quam  rcccpit  ad  poenitentiam,^/ 
tpoteft  tamen  ab^bluereconcubinam,  cu 
qua  commifitadultcrium,  vel  fornicatio- 
ncm,  &  illi  poenitentiam  dare ctiam  de il- 
lo  peccato  com  m  iflb,cum  ealicet  gloft^.in 

N  3 
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prxcillcgato  c.oiiincs,  dioat  iftud  non  pvo- 
ccderciti  praEfbytcris  grapcisiqiiia  non  pof  • 
funt  fuas  proprias  vxorcs  dc  confcllionc 
audircrquiapcccatum  adultcrij  illisplcnar 
rie  non  cQnfitercntur:hoc^iani  tenctJaf 
in  i. GallusAquilius  in  §,&quid Ci  tantam. 
ff.de iibc.6c  pofth.ir  ^  ^  fi.facit,quod  in  fi- 
mil^  tcnot  Archidiacam:6c  vlterius  rcpor- 
tctis :  quod  licct  laccrdos  poflit  audire  de 
confclfionc  illan>,  cum  qua  fuit  fornica- 
tiis,tamcu  non  potcft  dando  poenitetiam 
cipcrmitterc,  quod  in  concubinatu  per- 
inancat: vt  quida  infcij  faccrdotcs  faciunt, 
gloft^.cft fingularis  de iurc  ciuiU. in  §.cleri- 
cos  autem,in  verf  fi  vcro  Diaconas.in  vcrr 
baaccipere.  in  auth.  dc  findif  cpif  ^col.p. 
quaj  tacif  contra  quoldam  audientcs  con- 
fQ|(fioncs,qui  vclcaufa  auariti^e,  vel  igno- 
IV.  cl  ex  pufiUanimitatc,  vcl  vcrius 
proptcr  adulationcm  tacitc  pcrmittunt 
concubinarijsjtencre  eorum  concubinas, 
^  in  corum  fpurcitia  fordefccrc. 

Scd  nunc  quxritur ,  ii  iaccrdos  fornice- 
tur  cum  aliqua  fol  uta,q  uae  non  eft  ilU  con- 
languinca,vcl  aftinis ,  an  dicatur  commit- 
ter^^  incqpftun^,ita  quod  liberi,qui  nalcun- 
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InTit.De  Pvb.  Concvb.  ip^ 
fxaliquocoiiftituto  inlacris  dicantur  int 
coeftiion :  vcl  an  cpitus  iftc  dicatur  fimpiex 
foruicariorBreuiter  concluditcquod  dici 
turcpmmiticrc  incceftum.  gl.  cft  (ingula- 
riSjdciurc  ciuiij,in  l.  2.  in  vcrbo ,  filij.  C.dc 
Epifcop.6cclcr.qUci4itcraIitcr  dicit,  quod 
filij  ficerdotis  fulcepti,  poft  (acros  ordines 
dicuntur ilati  cft  inca:ftu,6cficpraDft3ytcr 
fornicans  cuni  muiicrejiccc  iblutadicitur 
committere  incoeftum:  quia  ordines  (acri 
videtul'  violati>6cillamgl.fcquitur.  Bart- 
ibi  iicct  Pctrus  dc  Bellapertica ,  dicat  tales 
liberos cfte  fimpliciter  Ipurios ,  6c  Bald.  in 
praeallegata  I.2.dicit  hanc  qua:ftioncm  fuif 
fc  motam  defa(^o:  &  randem  fuifledeter- 
niinatum  pro  opinionc  gIoft'(cil.quod  el- 
letincoeftus :  quia  ficiit  Chrifti  committi- 
tur  incoeftus,  fcu  (acrilegium ,  fic  etinm  in 
laccrdotcquicftfpoiiliis  ccclcfix:  5:  *raid 
^idctur  (equi  Alex.in  additionibus  ad  Bar. 
in  l.finifdc  his  quib.xt  indign  idem  te- 
net  Bart.in  1.  fi  quis  incbcftu.  C.'de  incoeft. 
nupt. 

Contrariam  opinioncm  tcnct  Panor. 
in  c.vcnicnsjcxtra,  dc  co  qni.cognouit  cot 
iang  vxor.fuj?  t  ouia  lccudum  vcros  rcrmi- 


/ 
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200    EtEiiM.  Cho.  Comment. 
nos  iuris  incoeftus  propric ,  &  ftride  com^ 
mirtiturtantumcuai  aftinibus  ,  vclcon- 
f^ing;uincis:&idc6clccinoglo.ind.l.2.pro- 
cedcrct  improprie,  &  iccundum  lai^am 
%nificatioaemvocabuIi,vel  prima  opi- 
nio  illiqs  gl.procederet  fecundum  opinio- 
nem  legiftariun.&non  fcgiundum  opinio- 
ncivi  canqniftarum  ^  vnde  Panor.  in  d  cat 
ficlcrici,in  §.dcadulter.  &poftcum  loan- 
nes^e/mol.inc,  vpclericorum.  dcyita& 
honcftatc  clcrico.^S^  loanncs  de  Anania  in 
titu.dc  adulterijs.  &  quan-n>iurcs  alij  Ca- 
noniftcc  qui  in  prxdidis  locis  concludunr, 
Tquod      !-iaticx  prcfbytcro  non  dicun- 
tur  nati  lx  mcoeftusncctaiis  coitus  dicerc- 
turincoeftuorusj&ift^dprobanteuidcnti 
rationciquia  pro  crimine  incoeftus  pra:iby 
tc       onitur,&prruatur  fuis  bcneficiis, 
vt    ,    dcclaratum  tuit :  f  (ed  non  repcri- 
turiurc  dccifum,  quod  pro  limplici  forni- 
cationepr$%tcrdeponatur:crgononvi- 
detur  vcrum , quod  cqitus  facerdotalis  di- 
Catur  incoeftuo/us,  &  fic  vidctis  varias  opi- 
jniones  lcgiftarum,&  canoniftarum ,  vt  vi- 
dcamus,qi:hT  (it  vcriorin  pundo  iuris. 
Brcuitcrquidam  dicuut  concordando 


^  In  Tit.De  Pvb.  Concvb.  201 
ppiniones ,  qiiod  vtraq  5  in  cafii  fiio  prpcq- 
4erc  potcft,&  fic  opinio  lcgiftarum  proce- 
^itdeiiTreciuili,(ciIicctin  terrisimpcrij,in 
quibusius  ciuilein  forma  fpccifica  (irua- 
3tur,maxime  in  materia  rucceftionis;  in  qua 
Ijattcndituriusciuile  6cnon  canonicum,& 
Ijtucin  illo  ca(Uin  odiumfucceftionispro-^ 
l^ederetopinio  glofl^in  dl.2.  quiatalcs  fili; 
facerdotum  de  iure  ciuilijfuntincapaces^^ 
I  ad  Iiiccedendum.tSi  vero  pren^yter  fucrit 
fornicatus  in  tcrris  ecclcfia: ,  tunc  non  ha- 
beret  locum  dccifio  didae  gloflx,  nec  tales 
filii  dicercntur  nati  ex  coitii  incccftuofb: 
necctiam  praefbytcri  eorum  patres  puni- 
irentur  de  incoeftu.&ifte  videtu  r  elfe  verior 
I  ^nfus  illiusglo.  in  d.l.  2.  quam  limitabitis 
.proccderein  fimplici  fornicatione ,  fecus 
fi  eflet  qualificata,  quia  tunc  delidum  agr 
grauaretur,vt  pr^ft:)yter  puniatur  iuxta  cri- 
minis  qualificationem,  Ego  aiitem  fem" 
per  fui  in  cotraria  opinione,  lcilicetquod 
infacerdote  coeuntc  cum  fbluta  nondi- 
cit^r  adulterium  neq;  incoeftus,rcd  dici- 
turtantum  fimplcx  fornicatio,vt  tenent 
IinoIa.6c  Card.in  Clcmen.  ad  noftram.  dc 
hicretv  vbi  cocludunt,  quod  fi  facerdosco- 

N  5 


202  Ber..  Ciio.  Comme.n, 
gnofcatfbiutaindicitur  (blmn  comittcrc 
finipliccni  fornicationcm,&non  aliCi  coi- 
tum  qualiHcatum,&iftani  opinioncm  co- 
tra  iil  um  tenuit  Fcdcriais  dc  fcnis  in  conf^ 
i66.incip.  muiicr  accuiata  quem  rcfcrt ,  & 
lcquitur  Felyn.in  d.cat  fi  cicrici. 

Et  quod  coitus  faccrdotalis  dicatur  fim  • 
p!ex  fornicatio  tantum,  cgo  adc^ico  vobis 
tex.per  qucm  confunditur  opinio  iilius  gl, . 
d.l.2.fciiicct,incap.quia  circa.in  vcrfi.tan- 
quam  fimplici  fornicationc  notatus,extra 
dc  bigamis,cui  conrcordat  tcxin  c.prxfi-jy- 
ter fi  vxorcm  duxcrit.  in  verfi.  quod  fi  for- 
nicatus  fucrit,vel  adultcrium  commilcrit, 
28.difl:ind.ibi  accipitur  pro  fimplici  forni^ 
eationc,&  non  pro  aiio  coitu,  qualificato, 
&  ifta  dccifio  limitatur  pvoccdere  in  iaccr- 
do  tc  fi  mplici,&  feculan,  fecus  fi  prjefl^ytcr 
circtrcligiofus :  quia  in  illo  cafu  oon  dicc 
rerurfimplcxfornicatio:  fcd  rationequa- 
lificationis,&circumftantiarumdiccretur 
incodftus,vcl  adulteriuni  vt  concludit  An- 
tho.dc  Butr,in  c.fignificafti,extra,deadul. 
&  Felyn.in  pra-allcgato  c.at  fi  clcrici,6c  pcr 
ifta rcmanet  reprobata opinio gl.  in  d.  1. 2. 
C.de  Epifcop.  &  clcric.  qua;  dccifio  facit 

con- 
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Im  Tit.  De  Pvb.  ConcVb.  203 
kontra  plurcs ,  qui  pertinacitcr  afferunt  in- 
Bacerdote  non  elTc  fimpliccm  fornicatio- 
pem ,  &  male  proptcr  iura  lupcrius  allc- 
|ata, 

Dc  lcge  autem  noui,&  vctcris  tcftamcu- 
ti,fi  qua3ratur,qua^  poena  in  illis  iuribuse- 
Itat  impofita  pro  crimine  incoeftus,  rclppn 
dctur,  tquodapudDeum&cius  Apofto- 
lcs,crimen  illud  intcr  crimina,  quac  fccun- 
i  dum  naturam  in  carnali  libidine  excrce- 
J  bantur  crat  grauiftimum :  vnde  ad  Corin. 
i.cap.5.1cgitur,qu6dpropter  ncphandum 
deliclum  incoeftus  Pauius  excommunica- 
uit,fathana^q5  tradiditilhim,qui  cognitio- 
ncm  carnaicm  habucrat  cum  vxorc  patrig 
fui,&:itaadiaboiofuit  vexatus.&habetur 
.  Lcuitici,i8.  cap.  vbi  dicitur ,  omnis  homo 
ad  proximam  fui  fenguinis  non  acccdct, 
vt  eius  reuclct  turpitudinem  :  quiatalis 
coitus  incoeftus  eft ,  &  omnis  anima ,  quac 
L  feccrit  dc  abominationibus ,  peribit  de 
i  medio  popuU.  Vnde  Dcus  pro  hoc  pcc- 
I  cato  inftituit,  dcpra^henlbs  puniri  pocna 
I  mortis.  &  idcm  legitur  Lcuitici ,  vigefi- 
mo  capitu.  quod  qui  dormicrit  cum  no^ 
ucrc^i ,  vcl  nuru  fua,  6c  iG^nominlam  patris 
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3Q4  Ber.m,  Cho.  Commen. 
f\ii  reuelauerit  ambo  mortc  moriantui% 
Item  qui  fupra  vxorem  filia  matrem  eius. 
duxerit ,  v^uus  ardebit  cum  cis ,  &  qui  fcoe  • 
lus  cum  matre,aut  cu  nlia,  aut  (brocc  ope- 
jrad  fuerunr  ,omnes  morin  n  tur.S  purce  cr^ 
fecit  Caligula  Imi-uiaLor  Romanus, 
quicumomnibus  ^  '  <broribus  ftuprico- 
liictuduicm  fccit:  viigo  Vcftalis  capornia 
proptcr  incoeftum  fufpenfafuit,  cum  his 
qui  corruperant  cam ;  Saxtilia  <5c  Acmilia 
criam  virgincs  Veilalcs  proptcr  incoeftuna 
viux  deforta:  fucrunr,vt  rcfert  Au;z;u(li  n  us 
libro  dc  ci  uitatc  D  v ! 

Exprxdi<^^is  crf^-^  iS,quomodo  pro 
ifto  crimincincoeliub,aiacHa  iura,diucrfas, 
imponuntpoenas:  tanicn  quod  cftfmgu- 
lare  in  hac  matcria  non  prctcrmittatis,(ci- 
liccctquod  p0ena,qu^  aiiu-e  ciuili  pro  cri- 
mine  incoeft^infligitur,no habctlocu pro 
ihcrrftu,  poft;cainrro(-!n/>odeiurccanoni 
co,u.  juo  inccefi  ;  uu  .  ciuiji  noncrat 
co:^  ♦  ^  uii,quiain  pc  non  fit cxtenfio, 
nec  cxccdunt  cafum  pi  o  prium.c.poena.de 
pocnitcnt. dift.  i.  exquo  in  cafibus  praemif- 
fis  agiti  odio  diucrfbrum,iurium  & 
liotcris  pra:di£lam  dodrmam.-quiamul- 
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1  ;  TiT. De  Pvb.  Concvb.  205 
li:,  iiiodis  incoeftus  de  iurc  canonicocom- 
mitritur,non  fpecificatisaiure  ciuili,quos 
ftipravobiscniimaraui:  ideopocna  cano- 
hum  dcbct fieri  pun6to,&nonlecundum 
oenam  a  lege  ciuili  inftitutam. 
Supcreft  vt  videamus,tan  iftud  crimen 
incocftus  fit  mere  eccicfiafticu,vel  fecularc 
^  nixt u,breniter fuper ifto articulo facia 
tis  iimilem  diftindioncjquam  fQperius  in 
adulterio  feci ,  6c  lic  quafi  per eadem  iura,^ 
jquiafiagatur  de  hiatrimoniovelde  (epa- 
rntioneillius  vel  connexis  eiufdemratio- 
Lii».ixJcoeftus,  6<:tunc  cognitio  adiudicem 
fecclefiafticum  (pcdat.  Std  vbi  agercturde 
'punifionc  criminis;,  tunc  cafus  ifte  abiblu- 
edare.t  ad  iudiccm  teniporalcm  ,  & 
monad'eccleliafticuni:ex  qtionon  habct 
Ipoeham  languinis,  fcu  iuri(di6i:ionem,c. 
Ilententiani  fangujnis.extra.ne  clcr.Vjel  tno 
fllacho  ,  alitcr  incurrcnt  irrcgularitatem^ 
j..'-r-  -  -  nifi  committcns 
I  incuLimiu^clictccclcliaftica perfona : quo 
ca/ii  punitio  dcberet  ficri  pcr  iudiccm  co- 
petentcm  iuxta  formam  furra  fcripram. 

Vltimo  quia  nouis  morbis ,  noua  cori- 
ucnit  antidota  prcparari,&male  ft  haben* 


34 
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ribus,  &  non  (anis  ncccfladuscfl:  mcdicus,^ 
vthabcturMarh  p  cap.&lcgiturtranfum- 
ptiuc  in  Gap.multi:2.q.i.ide6  (i  incoefl:uofi 
vokicrint  cuitarc  pcrnam  huius  criminis, 
54  lalubri  rcmcdio  vtantur: fquia  fi  incocftus 
fuerit  commiflusignoranter  in  figurama- 
trin^^  ^ij,(lpoftquam  fciuerint  impcdi- 
in..  .  Hmantcaccufitioncm,pcr 
piv      Uiiam  a  tah  matnmonio  rcccfle- 
Littc  ccn(ctur  rcceflum  ab  illo  crimi^ 
i!  ;uica*ftus,Vtamodo  de  eonon  punia- 
tu ,       ft  cjfus  in  I.  fi  adultcrium  cum  in- 
cocftu,in  §.idcm  Poliioni,in  vcrfi.abfti- 
ncntiatali  matrimonio  pocnam  practeri- 
ti  deliifVi  remittimus:  cui  concordat  tcx.in 
J.quicontra  lcgurn  mandata,in  vcrf  (ico- 
iundioncm  huiuflnodi  fine  procraftina- 
tionedirimcrint.  C.dcincoeft.nupt.  fecus 
11  ralcs  incocftxriuptiac(cicntcr,&dolose 
fuiflcnt  contrada^ :  quiaifto  eafu  non  ob- 
flantcpoenitcntia:non  cuadcrcntpocnas 
kgum  :  vtpatct  cxiuribus  fupra  allegatis, 
tquod  idcm  habct  locum ,  quandoincoe- 
ftus  eflet  commifllis  extra  figuram  matri- 
nionij,& fic in  adu  fornicationis ,  tunc  H- 
cet  committens  incoeftum  fciuerk  con  iii' 
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:   In  Tit.  De  Pvb.Concvb.  207 
|6^ione  fuiirc  in  tcr  cas,(iuc  nonrccrte  igno^ 
ri*anrianon  cxcularcteunia  pocnisiuris  ,cx 
i^juo  a  princif)iodabat  operanirciillicitSE: 
ftu  omnis  coitus  erat  prohibi tus ,  &  puni- 
S  bilis , citra vxorium  laltcm iurc canonico, 
I  idco  qui  cu  confanguinca ,  vcl  aliinc  coie^ 
fit,cautus  cxifl:at,vr  antc  accufationcm  ob 
Tincatab(blutionem:&  tutiuscft,vtcam 
habcatafedc  Apoftolica ,  proutfaciuntil- 
I  Ji,4ui fiint fuiped:i dc  hxrcfi.quia vt cuiret 
'  pocnasiuris  antc  capturam,rccurruntad 
Papam,vt  plcniflime  iftum  articulum  tra- 
daui,  in  co  tradatu,quem  cdidi  contra 
Lutcranosin  18.  quarfiio.principali.  Eata- 
mcn  folet  hodicdcnco;ari. 

Vosautcm  pro  virimisvcrbisaducrritc^ 
Jqu^din  foro  pocnitctiaJi  non  ipcdatad  3<S 
^Jimplicc  laccrdotc  prohoc  ablblutionem 
dnre:  fcd  cafus  i(te dc  confuctudine  cft  rc* 
lcruatus  cpilcopo,gi.c.ft  magi{halis,q  cnu- 
mcrat  plurcs  caius  cpifcopo  rcfcruatos ,  in 
c.fi  cpifc.  dc  pocn.^L  rcmililin  6.  Inciuiliter 
go  (k  dajiose  faciilt  ignorarc  facerdotes, 

^  oesdccn--:iHisabfoJuut:t&ncetcafusi7 
iftc  fit  rcferuaius  cpifcopo:  tamc  no  potcft 
fup  incoeftu  di(pefare :  ga  cft  dc  grauiorib». 
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^vjo  BeK'  CnoR..  Co  mme  n. 
quodfccuscft  in  adulterio,  6cin  alijsmi- 
noribus  delidis  recunduni  Panor.  per  il- 
lum  tcx.  in  d.c.  at  (i  clerici :  licct  Nicolaus 
dc  Milis  in  llio  reportorio,in  vcrt>o,  dil  pe- 
fare.dicat,quod  cpifcopus  potcft  difpcnla-. 
rc  fu i  cr fimplici  iiicoeftuttfccus li circt in- 
cocftus  6c  adultcrium  fmiul ,  led  in  iudi- 
cando  velconrulcndo  cgo  iio  recedcreni 
?.b  opiiiioncPanor.  Vt  dicit  iiicoeftus  com- 
putaturintcr  niaiora  crimina  fiipcr  qui- 
busEpifcopusdifpenfare  non  poteft. 

D  E  S  r  V  P  R  O.  Kuhi 
S  V  M  xM  A  R.  I  V  M. 

/  Stufrtdiffinhio. 
2  Rxptm  ^  ^iiprum  dtffcruni. 
S  Coiiu^s  meretricalisfeu  mulieris  j  qu£  p/ures 
adqu£stum  rectpit  iure  ciuilt  ^remanei 
impuntttis. 

4  Stuprum    adulterium ,  quando^ pro  vno 

eodem  foniintur. 

5  Stuprans  virginem  ^quihtis posnts  ifecudum 

leqem  veteris  teUamenti ,  ^  canonicam  • 
ptintrt  deheant,  tarn  latci  quam  cleirici. 

6  Stiipratorft  noliit  virginem  fiupratam  du- 

cerej  in  vxorem  dehet  corporaliter  puni- 
fknec  eum  liberat  dotk  conftitutio. 

i  Fater 


JO 


JI 


IN  TiT.DePvB.CoNCVB.  20p 

Pater  licetjiliam  mlnertt  darejiufratoriyta- 
menfluprator  non  liheraturk  conftitu- 
iton:dotls. 

Stuprator  virginlsnon  tcnetur  de  alijs  dcflo^ 

rdtionibf46, 
Stupraiores  vtrginum  quomodo  apudhar- 

haros  c^'  lege  veteris  teflamentipunic-^ 

hantur. 

VirginkiHramento flatur contra  defloran^ 

tc7n  quod tcmfore  siupri  ipfa  erat  virgo, 

&  flupratori  ajflrentt  contrarium  tn- 

.  cumbitprohaiw, 
MaritPts  aprchscarnalitercognouifle  vxo  - 

rcm  ,Hatur  etus  ajfertiom  in  duhiOy  ^ 

nonvxoris:  nifitudicio  ohfletricu  alittd 

iudici  demonflratum  fuerit. 
Trasbyter  ex  jpla  confefionemulieris.non 

venit  pumcndu^  :  tamen  propter  dijfa^ 

mationem  dehctfepurgare. 
Officialesexfola  ajjcrtione  mulieris  facer^ 

dotes  vexare  non  dehent, 
Uici  nonpofftmi  cffe  tcsics  in  criminali 

c  otrx  clertcurn ,  etiam  tn  minorihus  con- 
flitutum ,  nifl  crimen  ejfet  notvrium, 
Papa  in  caufa  PmefisdHQbm  tefitbtis  con- 

uincifoteU. 

O 


■  y 
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i  6  Stuprator  tn foro  confcientU,  (jr  canonicOj 

qmbm  fosnkfuniridchet ,  distinguitur, 
ly  Stufrator/tfit  dif^aris  condittonis  cum  ^u- 
frata ,  /ton  tenetur  illam  ducere  in  vxe- 
remytamen  ei  aliter  fiitisfacere  deheat. 
jS  Clericui  ftuprator  quomod^  ^quihtisf^' 

nis funiri  dtheat. 
ip  Rdftfii  dicitur  quando  fer  vim  virgo  co- 
gnofi:itury  ^  de  loco  ad  locum  tranfduci  - 
turisiufrum  vero  dicitur,  quando  virgd 
pervim  cognofcitur  ,fine  aliqua  tranf 
duEiione. 

§0  Raftor  iufe  ciuiligaudet  immunitatc  ec- 

clepdiyfecus  de  iure  canonico. 
21  "Difpofiiio  legh  vicA.C.de  raft,  virg.haheai 

locum  in  rafiente  meretricem. 

ii  Pater  tenetur  dotare filiam  ettam  minorem 

quA  fajfa  eft  fe  cognofci  ab  aliquo ,  dum 
tamen  fuerit  emendata. 
» }  CMater ,  qud fuit  meretrix,  dum  tamen  e- 
mendata ftt  ^fotesifiliatn  meretricem  ex- 
hdredare. 

14-  Pater  quantumcunq^  (it  meretricator  ,f0' 
tefifiliam  meretricem  exhdredare , 
cur. 

FiliMingrattUfC^anteteHmMumemeH-^ 
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In  Tit.  DePvb.  Concvb.  zu 

datf44,non  foteft  poHeaapatreexh<eredarti 
a6  Exh^redatio  cenfetur  adcmpta ,/ filius 

patrepostea fuerit  reconcUtatm. 
2y  Raf  iens  meretricem  de  etm  njoluntate 

punitur  de  raptu :  quia  confen/ks  excu- 
fat  ap(£na,nifimeretrix  hahuijfetiuftan^ 
caufam  contradicendi, 
Rapiens  honejlam  mtdieremettam  de  ms 
confenfu.punittir pwna  capitali, 
39  Meretrixexrftens  in  luppanart  poteH  vio^ 
lenter  impune  rapi :  ^uia  ihi  inuita  co- 
gitur  vcndere  merces  fuas  ,pumtur  ta- 
men  extraordiharte. 
$0  NotarttiSt  dduocattisfyndtcm^  vniuerfta- 
tisyprocurator.o^fimiles pofunt  comfel-^ 
lificutcaupo, 

C^  feretrix  cognofcitur  tn  inccefu,  ^hahi'- 
tt^^&.cogiturportarealiquodftgnum  vi 
ahhonejiismulierihusdignofcatur, 
'2  Rapiensmeretricemnonpuniturderaptu, 
fi  nonfuerit  fecuta  copuU  ,fed  mitiori 
pa^na, 

S{  Stupriposna  commijsifne  violentia.qudt fii 

de  iure  eiuili,  diHtnguitur, 
i4  Tutor  Huprans  puptllam  fa&am  aduU 
tam  deportatur, &<ius  honaconffcan- 


1.1 


212     Ber..  Cho.  Comment. 

turiquia  loco  patm  efl. 
Commentarknfis  Hu^rans  illam ,  cuiu^  cu^ 
Jiodiam  hahet  in  carr-ribtn/iuefit  mere- 
triXyfluenon,puniu    u  na  mortu . 
)6  Tutor  nec  eitis filius  iure  ciuili  fofiunt  con- 
traherematrimotiium  cum  fupilla :  fe- 
CU5  de  iure  cano*tico . 
$y  Lexciuilis  in  fiiritualthus  fuht]citur  cano- 
nibus. 

Raftoriure  canonico  non  prohihetur  ma- 
trimonium  contrahere  cu  multere  rafta: 
fecusiureciuili. 
$9  Veflorans  virginem  tmmaturamfne  vio-^ 
lentia  non  funitur  posna  n.  ortis  ^defor- 
tationisy  licettn  regno  de  ccffuetudint 
imponaturmors. 
40  Kaftus  funitid  an  nd  rudicem  ecckfialif- 
cum.velfecuL -    - 1 . . .  ...pngmtur, 

E  qiiarra  (pc  '-^  ro''nicationis,- 
fcilicctrttipri  \  :wiCaiiuis,&fccu- 
duiii  Siimmiftas,  t  ftuprnm  di- 
citur  illicita  dcfloratio  virginis, 
quandocunq;  prsetcr  matrimonium  per- 
petratur,&ide6  fi  corruptus  virgiriem  cor- 
rumpat :  vel  fi  vir  cum  corrupta  virginita- 
tcmcorrupat,  vel  etiam  fi  vterqs  fua  virgi- 
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l^itatemcorrupcrit-  &ifta eftpropriadif- 
f^nitio  ftupri,  cjiiam  ponit  tcxt.  in  c.  iex  illa 
prarteritorum  prixicipum ,  36.  q.  i.  f  &  ifta  ^ 
dcfloratiovirginis,ciuplicitcrpoteftconfi- 
derari ,vnomodo,quando  fitperoppreP 
fionem,vcl  per  raptum  vivginis  renitcntis, 
quocafu  propric  vc)cabitiu-  raptus ,  &  non 
ftuprum  limpliciter  de  ifta  viplenta  dc- 
floratione  loquitur  exprefte  luftinianus 
Impcrator  ,iiid.  (i  quis  dicam  non  rapere. 
pC  decpifc.  &cler.  qux  fuit  canonizatain 
c.raptorcs ,  & in  c.  fi  quis  dicam  non rape- 
'rc.36.q.2.  Alio  modo  fit dcfioratio , quan- 
yio  interucnit  confenfus  yirginis,&  ifto  ca- 
^Ki  habet  .propriam  fignificationem  ftupri: 
fedfccundum  legiftasiftuprum  non  tan- 
tuni  committitur  in  virgine,verum  ctiam 
cuni  yidua,  &  mulicrc  foluta  honcfte  vi- 
ucntcvcl  ctiam  cum  puero  mafcuIo,vt  eft 
tcx.apcrtus  in  l.ftuprum ,  6c  in  1.  intcr  libe- 
^-as..§.i  fF:deadu1t.  &idr'^'  ^cx.in  d.§.item 
hilixlnft. de  pu ' " "  .  6c  i .  i nrcr  ftu- 
im.lf.dcvcrb.  (Scrci.  hjmiflc.  vosautcm 
prardidtas  decifiones  Canoniftarum ,  &  le- 
giftarum  ampliatc  proccderc  in  mulieri- 
bus,qua:  inhoncftc  6:  turpircr  viuunt ,  6:  a 

O  3 
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pluribus  quacftum  fccrcte  accipiunt :  qui^ 
in  iilis  committitur  lluprumJ.  ft^runi. 
ff.  de  ritu.  nupt.  licetdciure  ciuili  pro  tali 
ftupro  comniiflb  cum  muliere  turpiter  vi- 
uente,non  imponitur  illa  poena ,  qua:  im- 
ponitur,  quandp  eft  commiflum  cum  vir- 
gine  veJ  vidua, moucor  caratione, tquia 
coitus  merctricaJis,  lcu  mulicris ,  qua:  plu- 
resadqua:ftumrccipita  taJilege  ciuili  re^ 
manctimpunibiJis,maxime  finon  cadat 
in  aliam  Ipccicm  fornicationis ,  qualifica- 
tam,&;  lic  quado  cft  vilis  pcrlbna,  talis  Coi- 
tus  non  dicitur  punibilis  ^  acculabilis,  fc- 
cundum  leges  ciuiles,vt  notant  Dod.  in  I. 
fi  ea.  &in  L  qui  adultcrium.  C.  dcadult.  & 
Bar.in  l.fi  vxorft.eodem.nec  eti^am  (ecun- 
dum  canoaes,  vt  in  c.nemo,  &:inc.mer 
retri$:es.32.q.4.quiaiJlaiura  procedutquo 
ad  poenam  fpirituaIcm,&:non  quo  ad  tem-: 
poralcm.  in  confi,  14.8.  incip.  Maruium ,  & 
Jaoc  eftVcrum ,  quod  maritus  accedens  fo- 
lutam,uon  poteft  accufari  dc  adulterio,  ta 
men  tcnctur  dc  ftupro,  &  poterit  acculari, 
ex  quo  non  potcrat  eirc  concubina,(ccun- 
dum  Saly.in  d.I.i.deadult.6cin  l.i.  de  con- 
cub.  iicet  quandoqj  promifcue  lcx  ciuiiis 

aduU 
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adultcriu  &ftupru  vnu  pro  altcro  accipiat, 
d.l.intcr  liberas.Stuprucnim  in  lcge  vcte- 
ris  tcftaiiicntijinterdupro  adultcrio  poni- 
ur,vr  habctur  Gencf,  39. c.  in  vcrfilofcph 
iitenl  (bllicitatus  ab  vxorc  Piiaraonis ,  vt 
fccum  darmirctjille  autc  recufauit  ftu  n-fi. 

Poftquam  vifum  f uit ,  q uid dicatur  ftu* 
'^prum .  &camq'iibuscommittitur,rcftat, 
V t  vidcan uu ,  qua  poena  (it  i  mponeda pro 
talidelicto.  Brcuitcrdc]c2;c  vctcris  tcfta- 
mentiifi  quis.ediixcritjid  eftjdccoepcrit  vir 
ginemtnondLUTi  defponfatam , & cum ca  4. 
dormieritjdotabit  eam  &  iiabcbit  vxore.ft 
veropater  virginis  darc  nolucrit ,  rcddat 
pecuniam  iuxta  modum  dotis ,  quam  vir- 
gincs  accipcre  corueucrunt,ha:c  verba  po- 
nuntur  Exodi.22.ca.  quac  funt  canonizata, 
nihil  addito,  nihil  mutato .  in  c.  i.de  adult. 
dubitatur,  fi  clericus  virginem  ftuprauerit 
an  liberctur  a  dotis  prxftatione ,  fi  iudici 
oftendat ,  vel  probet  libcrationem ,  vel  re^ 
iM^     miflioncm  eius  fadam  ab  ip(a  puella,vide- 
tur    fic :  quia  cu  fit  ftatutu  in  fauore  piicl- 
l^-   la:  poteft  renuciare  ini,6c  fic  clcricu  libera- 
^^Prc  fi  lui  iuris  e'ft  ,alias  no  valcrct  prariudiciii 
patris,  ad  que  pcrtinct  dotare  filia ,  &  iftud 
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putoi^crutn , dummodo  libcratio  non  flt 
fada  ntetu  vel  dolo  ,  alias  noii  vaierett 
quod  notandum  eft.  quia  prseftaretur  ad 
prjcftatipnem  dotis ,  non  obftante  libcra- 
rionc.Exquibus  iuribus  elicitur,  t.]Uod  qui 
ftuprauit  virgincm  tct^-^ur  damnum  re- 

5  (arcire  f  modo,  quo  porcit:  quia  cum  noii 
poftlt  virginitatcm  rcftitucre  rcureparare, 
tcnctui  c^m  dotarc , &  cum  camatrimo- 
nium  contrahcrc  ,quod  fi  confrahcrc  no- 
lucrit  vel  noii  poftit,com  prl  lctnr  prieftare 
dotcm,vt alij  nubcrc pofliL  ac  non  tan- 
tum  confideraturdefloratio./edetiam  co- 
/idcratur  iiicommQdum  prpfeaiurum  cx 
dcfloratione  quia  non  i  ta  flKiiiterVeperi- 
ret  virum ,  cu  m  quo  pofllt  matrimonium 
contrahcre:  fed  quid  fi  filiaa  clerico  ftupra 
tainucniat  maritum  eiufdcm  qualitatis, 

6  con  di  tionis,ac  fi  cfl^et  virgo,  ari.ifto  cafu 
tcncatur addotadum , vidctur quod  non,  ^ 
cuiii illa in hac  non  poitiatur damnum,  ta- 
men  propter  defloratioQcm  nupfcrit  viro 
deterioris  conditionis,  cflet  ci  latisfaden- 
dxirn  arbitrioiLidicis.Et  idco  fi  pater  volue 

6  xi^^mn  ftupratori  darc,  f  Sc  ipih  nollet  ea 
*  cii>crc  corporaliter  dcbet  caftii^.Vri :  nc . 


cum 
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cum  liberabit  conftitutip  dptis ,  &  nihilo- 
minus  a  communionc  facramci^toruni 
priuatus  ,  in  monaftcrio  dctrudatur  pro 
poenitentia  falutari  pcragenda  dc  quoe- 
grcdi  non  debct  finc  liccntia  ,c.  pcrucnit. 
tra de  adulter.  ha:c  ergo  poena  inducla 
itecanonico  mitigat  poenam  lcgis  ciui- 
lis,t&licetpater  nolucritdare  filiamftu-  ^ 
^fratoriitamcnftupratornonhberabitur^ 
conftitutione  dotisjvt  lupra  didum  eft. 
t^iddite  prxdidlis,quod  ftuprator  virginis,  ? 
non  tenetur  dc  alijs  deflorationibus  ic<cua 
^dum  Doctorcs  in  §.  om  nes.  Infti.  dc  adio, 
[  licctinhoctheologi  non  concordcnt. 

Pra^tcrca  dcuteronomi.  22  chabcrur, 
jjjf^quod  virgo  corrupta praccipitur  lapidari,  9 
infupcr  apud  Saxoncs  lex  fuit,vt  virgo  (po- 
te  dcflorata,viua  fcpclirenir.  &  viola  tor  fu- 
per  ipfam  fufpcndi  debebat,  fic  ctiam  apud 
Barbaros  lcx  fuit ,  vt  virgo  fornicaria ,  feu 
Iponte  grauidata,  de  monte  altiflruiio  pra:- 
ci pitaretur ,  eiufq;  viol ator  capitc  triin ca- 
rctur ,  habetur  ctiam  in  prologo  hyflori^e 
Rom,dequadam,qu<^  cum  genuiflct  fiiios 
^  fccundum  lcgem  viua  fuit  fepulta. 

Scd  quid  fi  fl:uprator,ncgct  fiiiam  fuiflJs 

•  O  5 
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virgincm :  filia  autem  dicat  contrarium 
cui  ftandum  fit,in  dubio  Panorrh.in  d.  c  i. 
deadult.dicit,quod  Dodorcs  communi- 
tcr tencnt^quod  patri  non  hicumbit  pro- 
batio,quod  filia  ftuprata  fuiftct  virgo  tcm- 
porcftupri,nccctiamfiliae  incumbit  pro- 
batio.quia  iura  pra^ifumunt  iliam  fuiflc  vir 
gincm,exquo  habcbatur  pro  virgine,ni(l 
contrarium  probctur.  c.  i  v  t  ccclcfiaftica 
bencficia,6c:in  c.contincbatur.  dc  (ponlat. 
impub.quia  virgo  prx^fumitur  fcmper  le- 
duda  &  dccoepta.quia  fi  non  cflcnt  homi- 
num  infidiae  tantum  facinus  non  perpe- 
IQ  traretur.I.vnica.C.derapt.  virg.  finiofta- 
retur  aflqrtioni  puell^  cum  iuramento  c6- 
tra  dcflorantcm,quocl  tcmporc  ftupri  crat 
virgo,  vt  concludit  Cardinai.  Florentinus 
in  d.c.i.&  Alexin  confi.  229.  in  (5.volu.  ta- 
mcn  aliud  cft  in  marito  fccundumHoft.in 
tit.dc  probat.in  §,  fin.  vbi  ex  pluribus  con- 
dudit,  tquodfi  maritus  aflcrat,carnalitcr 
cognouifle  vxorem  fuam,&  vxor  dicat  co- 
trarium,ifto  cafu  ftabitur  dido  viri,  &  non 
vxoris,cum  vir  dicatur  caput  mulieris.  c.  fi 
quisicceperit,33.q.i.quiaindubiofequcn- 
daeftilla  opinio^qus  facitpro  conferua- 

tionc 
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Uionematrimonij :  fed  dida  opinip  Hoft. 
I  procedit ,  nifi  iudicio  matronaru ,  fm  ob- 
toetricu  contrarium  coftaret,  fcilicet  quod 
rvxornunquam  amarito  cognitafuit.fed 
adhuc  permanct  virgo ,  tunc  rcicdla  aiTcr- 
tione,  viri  ftaretur  depofidonibusobftctri 
cum,6c  hanc  opinionem  (equitur  Hypoli- 
tus  deMar.inrub.C.de  probat.nec  jfimili- 
[  ter  creditur  aflerenri  fefuiflcadulterapcr 
lacerdotem,  nec  ex  tah  aflcrtione  debet 
praefl^yterpuniri.c.  fignificafti.  deadulter. 
vbidicitur,quodad  folam  confcflionem 
mulierisaflercntis,fe  fuifle  carnaliterco- 
gnitama  lacerdote  nonvcnitpuniendus: 
fed  quia  de  taii  crimine  cft difflunatus ,  de- 
bct  fe  purgare,  tquod  fi  purgarionem  fece-  la 
rit,debetabfolui&dimitriinpace,  fivero 
in  ea  defccerit,  debet  ab  oflicio  fufperx- 
di.  t  Inciuiliter  crgo  quidam  ofticiales  13 
Epifcoporum  ,  qui  ex  fola  inftigatione 
mulicris  dicenris ,  fe  fuifle  violentcr  co- 
^  gnita  a  facerdote  cum  diucrfis  fcripturis 
inuoluunt,  8c  moleftant :  quod  fi  ita  fa- 
ciunt  inciuilitcr  procedunt  :  pluribus 
rationibus  ,  prima  :  quia  cft  mulier  :  i<. 
deo  taciliter  poflTct  ab  exploratoribus 
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feducirmodo  dicit  vnuni,mod6  aliud,nec. 
cft:  conftans  in  fadis,  vcl  didis ,  c.  forus,de 
verb.fign.  Sccundaratio,  quiaipfaeflfola 
in  fua  depolitione,&ideb  vni  (bli  non  d ... 
ditur,  quantumcunq^  fit idonciis ,  c.  licct, 
deteftibus.&voxvniiis,voxnullius.  Ter- 
tia  ratio,quia  mulier ,  qua:  deponit  contra 
praefbytcrum  crat  particeps  criminis,6c 
confitcbatur  delidum  fuum,  &  fic  allcga- 
bat  fuam  turpitudinem :  idcb  huic  confef 
fioiii  ftari  non  debet ,  vt  habetur  in  c.  i.  de 
confeflr<Sf  notatur  jn  c.venies,extra  de  teft. 

Pra^terca  t  laici  ir^criminali  non  pof^ 
funtefte  tcftes  conrraclericos.c  decetero. 
de  teftib.  quod  proccdit  etiam  contracle- 
ricum  in  mmoribus  conftitutum,  nifi  cri- 
mcn  cffct  notorium ,  c.  pen.de  pur.c.&di- 
cit  Paul.  de  Caftro.in  l.iudices,C.de  iudic. 
quod  in  cau(a  crijpiiinali  clericus  dc  deli- 
€t.o  non  poteft  duobus  teftibus,&fic  in  cri- 
minali  duo  teftcs  contra clericum  non  fuf 
ficiut  fuis  alijs  prxfumptlonibusrfed  Card. 
in  d  clcm.  i.  §.  vcrum.in  prima  quaeftione 
tenct  contrarium,  quod  etiam  in  cafu  hse- 
refis  fufticiunt  duo  teftes,propter  reg^lam 
generalcm ,  qux  dicit ,  in  ore  duorum  vel 

trium 


f      In  TlT.  De  PVB.  CONCVB.  22? 

.  triuiiijftat omnc vcrbiim,  & ifta eft vcra  o- 
pinio,pro  qua  facit  glolTin  c.pra:ful.2.q.4. 
quastenet,tqu6dcontraPapamfufficiunt 
'  duo  teftcs,quam  glolT.fequitur Fclyn.in c. 
'  quotics.ini.col.de  teftibus. 

Concludite  crgo  rcfblutiueinhocpu- 
d:o  quotidiano ,  circaqucm  iudiccs  eccle- 
fi^ftici  male  aduertunt ,  (ecundum  AngcL 
V  dc  ciaualio.&  Silucftrum,&:  alios  Summi- 
ftasin  §.ftuprum.quod  in  fbro  conlcicn- 
tixfi  quiEratur,an  ftuprator  tcncatur,&  ad 
C|uid,tdiftinguite'j  quod  aut  violauit  virgi-  kj 
Itiem  volentem,  &  tunc  non  tenetur,  cx 
quo  non  cft  fcduda.Si  autcm  filia  fucrit  fe 
ducta,  vcl  ad  hoc  trada  fuerit,inuita  videli 
cct  per  promiffiones,6cfida  mendacia  ifto 
cafu  confcftbr  in  oenitcntia  debct  ci  in- 
iungcrc,vt  ad  arbitrium  boni  viri  cidcni 
dcfloratx  (atibfaci.  t ,  vci  Jalterin  cum  ca 
componatde  aliqua  qu->ntir    •  - 
vclaiteri'rci,M     "!:faciliu:>cuin  aiiqua 
matrimpnialitcr  copulari,  &  fi  cu  ca  ^mi- 
ferit  cotrahcrc  ad  hoc,vt  poftlt  extorquere 
copulam,prout  plures  faciuf,  dcbct  oofcr- 
uare  promiflioncm  fuam,h*cer  fit  fimplcx, 
crgo  multb  fortius  dcbet  illam  adimplere. 


i  i  imauerit  fccudu  Archidia,  in  loco  fupra 
allcgatOjquxdccifio  (ecundu  Sunimiftai 
limitatur ,  vt  procedat ,  quando  ftuprator, 
&  ftuprata,eflent  perfone  jequales :  t  Tccus 
11  cflcnt  difparis  conditionis,puta,quia  vir 
cflct  nobilis ,  vcl  )iomo conftitutus  in  di- 
gnitatc  'luilicr  eflct  pcdifcqua  vcl  alin 
pl(  hcia,4uo  cafu  crit  imputandum  mulic- 
ri:qiiia  dcbuit  eogitarc ,  quod  vir  tale  pro- 
mifrioncm  facicbat  in  fraudc:idc6pote- 
ritpcterc  remiflrionem  promiflfi.  Tenebi- 
tiir  tame  ei  aliter  (atisfacere  lccimdu  fuant 
qualitatem  &indigentiam  mulieris:  &di" 
cir  Abbas^in  d.c.i.in  4.notabili,dcaduItc. 
qu6ddcfloransvirginem,debct  fibi  con- 
ftiiucreampliorem  dotcm:  quam  11  nort 
fuiflct  dcflorata :  quia  virgini  tas  dicitur  lc- 
cundados,llver6  ftuprum  eflet  commif- 
fum,cumvidua  muliere  honcfte  viuentcy 
ccrte  arbitrio  iudicis  imponatur  flbi  poc- 
na  pccuniaria,fecundum  conditioneper- 
fonarum  &  qualitatem  fafti ,  &  fic  dilpoli- 
rio  d.cap. i.de  adulter.qux  loquitur  in  ftu- 
pro  virginis,  non  habet  locum  abfolute  lit 
viduaftuprata. 
Si  vero  quxratur,  qua  pocna  dcbcat  pii- 
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jniriclcricLis,proftuprodc  iurc canonico,  iS 
tdicite,  quod  antiquitus  fccundum  cano- 
ncs  Apoftolorumpccnaftupri,  vcl  etiam 
limplicis  fornicationis  erat  depofitionis. 
c.pra:ft)y  tcr  quanquam.  82.  diftin.  fcd  bca- 
tus  Silucftcr  Papa,  conftderans  naturam 
''humanam  eflcmultum  fragilem,  &qu6d 
-j>auci  a  tali  v  itio  carnis  funt  abftinctcs,  vo  - 
lcijis  iiiodcrarc  fcntentiam  Apoftolorum^ 
ftatuit,vtclericu?  poenitcat  perio.  annos 
fccundum  formam  tradita,in  d.  c  pra:(by- 
tet.vclveri^dicatis,  proutfupradidu  fuit. 
ia  aduIterio,q?  pana  ftupri ,  hodic  comini 
per  clcricum  eft  folum  quod  paniteat  per 
^  fcpteannos,ficut&cxtcri  laici  ftupru  c6- 

mittcntcs.Scd  noftris  temporibus  iftiE  poc 
na;  pocnitcntialcs  non  jeruantur,cu  renia- 
ncant  in  arbitrio  faccrdotis  .Si  vcro  qu^ra^ 
tur,qua  porna  dcbcat  puniri  clcrictis  in  fo- 
ro  contcntiofo,vari^  fu  per  hocfuerut  fcn- 
tcntia; canoniftaru,quidam  dicdnt^precc  • 
ptor  loanncsAndrca:  q?  exquo  clcricus  no 
potcft  ftuprata  ducerc  in  vxore,  dcbet  cor- 
poraliter  caftigari  p  tex.in  c.puenit.in  verb. 
,  corporaliter  caftigat^  cxt.  dc  adul  .q  tex.gc- 
hccalitcr  loquitiurergo  dcbet  in  telligi  ta  in 


4 


V4 


clcrico qiiam  in  laico.  Alij  autcm  dicunt,' 
qiiod  ex  quo  clericus  non  poteft  contra-' 
licrc  mau*imonium ,  cu  illa,  quaniftupra-. 
uit  potcrit  cogi  ad  11  ^i  conftituenduui  do- ^ 
tcm ,  hoc  potcrit  Hbi  imfjonere  pocnaiia. 
n  p.  ri  n  m :  o  u  i  n  pro  n  r  cr  i  1 1  a  tii  cl  crici  fa- 
........ ..  ..  .  .vcflibus,qua 

y  w.s  ^^L^^nis  (piritualibus;quia  (acer- 
ciotibd^  ficut^cnes&mulicrcs  regulariter 
funtauar!  mbitiofi,in  acquircndo6c 
rc  t  i  n  cndoA.  I .  i  n  vcrf  proptcrlaGcrdot  u  m 
auaritiamxxtra,dcdecimis,6cinl.fiego.ft'. 
n'.^  Vcllcianl  <Sc  vltcrlus  pro  vcro  ftupro in 
u.^^xuc  commiflb  cicricus  patieturpoe- 
namdc;^ofitibnis,  maximc  fipbft  admo- 
r  itioncm  canoiiice  •  ^uim  lupcriorcni 
non<:lcfiftat,6c  ifta  ci  i  LUinmunis  ipii  patri 
ib,qu am  fcqui tur  Panorm.  in  praral- 
1l  cmenit<&in  d.c.dubitatiu-fi  vir- 

obiulit  fpoiitc  clerico,an  hoc  cafti 
;rTcfr*onde,  quodquantum  adpoe 
:m  imponcndam  clerico, 
.^t  i.u.u  um  noh  eJCcufar/eturVetiani 
^  1  vol iintate  paclla^ ;  ri6n  cn i m  vo- 
Juntas  cdnfiiij  criminis  debct  cxcuiare  a 
i  ocna  4cii£li  ?  quado  culpa  iliius  non  con- 

filUt 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


lisr  TiT.  De  Pvb.  Concvb.  225 
Iftit  in  fola  voluntate  adus ,  fed  in  repro- 
batione  ipfius ,  icd  quan  tum  ad  prxftatid- 
heni  dotis,  videtur  quod  no  teneatur  pro- 
3ato,quod  non  fucri t  fcduda ,  vt tenet  A- 
knfis  in  fua  funima,  6cSiIuefter  ibidcm 
jjin  vcrbo,luxuria,ver(i.quinto  quod  ifto  C3t 
fuclericus  non  tcnerctur prseftarc  dotem, 
ctiam  in  foro  con(cicntia.',muIt6  miniis 
'  ncbiturihforocontcntiofo,iftud  limi- 
tur  non  quantu  ad  damnum  &:in  tcrcftc 
on  patris  didx  pucll^rquia  pater  virginii 
accufiret  clcricum  de  ftupro  fu^  filiiE,cer- 
;  te  tencrctur  ei  latisf  accre  de  damno  feu 
flimatione  damni  ipfi  patriprouenientis 
xdeflorationefuaefiliae:quia  ex  quo  fuit 
cflorata,  licet  voluntarie  in  ea  dotanda 
f equiritur  maior  quantitas  pecunia^,idea 
xlcricustenereturad  illud,maius  tencrc- 
/ur etiam proiniuriaillata  patri, cx  dcflo- 
ratiohc  fuae  filia:,at  cler.&  hic  vt  clericoru 
cxtra,dc  vita  &  honeft.clcr.  ' 

Sed  fecundum  leges  ciuiles,  qua;  poen^ 
«imponatur  pro  ftupro,diftinguitc,  aut  ftii- 
prumyiolcnter  fuit  commifllim,&tunc 
proprie  dicitur  rap  tus,  &  non  ftuprum  ab- 
iolutc:quia  raptus  non  dicitiir  finc  violch^ 


226       BeK-  ^  COMMENT. 

maddo,quodliqiiisverbis  bladisfeducat  | 
virgiiiemi  vel  viduam ,  no  incidit  in  poena 
raptus,vL  habetur in  l.vn  C.  de  rap.virg.& 
in  c.dc raptor.  5 6  q.i.  de iure  ciuili  puni tur 

poena  capitali,de  iure  canonico  punitur 
poenis  fupra  addudis-.tame  proprie  ioque- 
do  fecudum  terminos  legales,raptus  &  flu 
p  pruni ficdifferut: tquiaraptusvirginisdi-' 
citur,quado  per  vim  rapitur ,  &  dc  loco  ad 
locum  tranfducitur ,  vt  in  1.  fupra  ellegata,  | 
&  notatur in  I.qui coetn.  §.  qui  vacantis.fF.  > 
adlc<j;cmli!''  "I  in  V  n  ipublica.  fcd  fivir- 
gocognoib.u. ,  ixi,ifto.-.  propri^- 
dicereturftuprLUii^viioii  1  '  ^^ariti' 

lcnocinium,circ   '    crii.qui  pci  Vimftu- 
prum  intulcrit,ft.de  adult.  &  tradit  Guido  : 
Papxinfingul.iooy  incip.raptusvirginis,  ? 
&PIenus.fing.569.incip.ciiqua^ritur,vbi  [ 
ponitplures  diftindioncs,  quomodo  ra-  \ 
ptorcs  virginum,aut  aliaruni  honcftarum  ^ 
mulierum  puniuntur ,  >3<:  i  ic  vidctis ,  quod  * 
raptor  grauius  punitur,  quam  ftuprator, 
20  tvnde  licet  rilptor  de  iure  ciuili  non  poftit 
capi,  nec  extrahi  de  ecclefia ,  vt  eft  cafus  iii ^ 
i.priefenti,  in  verbo,  nullos  poenitus.  C.de 
facrofmd.  ecclef  tamcn  fccus  eftdeiurc 

cano- 
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.canonicox.interalia,&ibigI.hocnot.  cx- 
|;^tra,deimmunitatcecclercui  concordant 

t  - :.deiurcauthentic.in§.ncq5homicidis, 
m  auth.dc  mandat.principum,quod  /ccus 
ellin  (iinplici  ftupro.pro  quo  non  dcbet 
quis  extrahi  ab  ccclefia.&vltra  poenasiuris 
ftatutume(l,quod  raptor  incurrit  perpe- 
tuam  infamiam,mcrit6  atcftificandore- 
peUitur,&  iftud  indudum  cft  in  odium 
criminis.c.confanguineum ,  3.^.4.  ita  no- 
.  tatBartholomasus  CoepoLvnl.i.in  §.fur- 
ti.  ftldeliisquinotanturinfam. 

Vifo  quomodo  committatur  raptus, 
&  qua  poena  induda,  fi pro  tah  dehdo  vi- 
dcamus  ,  an  difpofitio  legis  vnica;  de  ra- 
ptor.  virgin.  habcat  locum  in  rapientc 
meretricem  ,  ficut  is  qui  rapit  virginem 
vel  viduam  ,  aut  aham  muherem  honc 
ftam  :&  breuiter  fuper  hoc  paftli  Dodo. 
res  mukum  intricant.  quia  Bald.  ind.  l 
raptores.  C.  de epilcop.  &  cleric.  in  i.  colJ. 

vcrficu.  hoc  tamen  falht  in  meretri- 
-c :  videtur  abfolute  tenere ,  quod  rapiens 
mcretricem,  vel  illum,qux  caiifa  libidi- 
ftis  plures  admifit,quaminipropriecon- 
cubmam  appellamus ,  non  incidit  in  poe- 

P  2 
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nam  praedidae  legis  vnicae  de  raptor.  virgi» 
quae  eft  poena  capitaiis,allegat  gl.in  §  .item 
lex  Iulia,in  verbo,  viduamjnftit.  de  pubL 
iud.quaElitcraliter  dicit  ,quod  fi  quis  ftu- 
praueritmerctricem  velcocubinam  non 
punitur  poena  ftupri,  propter  verbum  ho* 
neftse  venientem  pofitum  in  illo  tex.&:  id6 
glofl:ind.l.vn.inverbo,honeftarum:C.dc 
raptu  virginum.quae  dicit ,  quod  poena  il- 
liuslegisnonhabet  locumin  meretricib* 
raptis,propter  verbumhoneftarum :  ergo 
k  contrario  fenfu  fi  muliercs  raptae  fint  mc 
rctricesA  inhoncfte  viuentes  certe  rapto- 
rcs  non  incident  in  poenam  illius  legis ,  & 
allegat  duo  iura,primo  tex.in  l.q  adultcriu 
fF.de  adul.&in  l.veru  fi  meretrice.fF.de  fur. 

Paulus  dc  Caftro  aliter  diftinguit,  quod 
aut  ifta  meretrix,quae  fuit  rapta ,  crat  mari- 
«2  tata,t&tuncillamrapiens,tenctur  dcra- 
pturquia  in  ea  committitur  adulterium, 
ficut  in  honefta  mulicre.l.fi  vxor.in  princ. 
fF.  de  adulter.  ergo  etiam  raptus  commit- 
titur ,  ex  quo  eft  qualificatus ,  cum  adultc- 
rio:&  in  hoc  nulla  videtur  dubitatio,  fi  vc- 
rb  talis  mcretrix  vioicnter  cognita,&:  con- 
tracius  volttntatem:tton  erat  nupta,&t^c 

pro 
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i)  procedit  opinio  di<Sfcaruiiigloflarum,  vt 
1 3  rapicns  non  puniatur  dc  raptu.  Alia  fuit  di 
,1  flindio  Guilielmi,de  Cugno.  in  d.l.rapto-- 
res,quod  aut  meretrix  rapta  erat  perfeuc- 
1 1  rans  in  meretrico  &  tunc  procedat  opinio 
i)  didarum  gloflarum/cilicct  vt  non  punia- 
tur  de  raptu :  quod  fecus  eft  fl  in  merctri- 
;ionon  perfeuerauerit,  maxime  tcmporc 
iptus.  quia  iflio  caflx  teneretur  de  raptu, 
quandoquidem  raptus  inmerctricc  non 
cadit.argu.glofl  j.l.vnic.  C.  deraptor.  arg. 
tcx.l.vcrum.dc  furt.. Alia  fuit  opinio  Saly- 
ceti,&  fequentiumin  pr^allcgata  legc  vni- 
^a.  quam  puto  cfle  vcriorcm  ,qui  plenio- 
Premfacit  diftindionem.&  quam  ibi  refcrt 
&  fcquitur  Hypolitus  de  Marfilijs,  quod 
aut  talis  mulier  rapta  dcfierat  efle  mcrc- 
trix,quia  tempore  quo  fuitviolenterco- 
gnita,incoeperat  honcfte  viuere,illam& 
poenitebat  tcnuifTc  talem  vitam  impudi- 
cam.&  omni  die  cum  alijs  honcftis  mulie- 
K  ribus  conucrfabat  fiigicndo  confbrtia  tam 
virorum,quammulicrum,inhoncftcvi- 
H  ucntem ,  6cifto  cafu  contra  raprorcm  ha- 
^ft  betelocumdifpofitio  poenalis.d.l.vn.quia 
H  inlpicitur  qualitas,qu9  incrat  tcmporc  dc- 
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lidij&ficproptcrpoenitcntiaiii ,  deeaiu- 
dicatLir,acfi  nunquam  fuiflct  meretrix,(cd 
tempore  honefte  vixifTetjiuxta  rcgulam  iu 
ris,  quae dicit ,  quod  ccflantccauia  ccflare 
debet  ctfccl^.c.cu  infirmitas  corporalis  de 
pcenit.&  rcmifir6c  in  d  ccum  celiante,in  L 
adigcrc.§  quamuis-  fF.  deiurcpatronatus, 
&irtam  dirtindioncmSalyc.&:  aliorum  le- 
quacium  r^  pluribusconfirmat  Hypo.  dc 
Mar.  in   ic^.iilegatal.  vnica. 

Primo  pcr  fingularc  ^i61:umSpeculato- 
ris in  titu.  qui  filij  fint icgitim.  in  §.  pen.  in 
vcrlic.quid  fi  filia  pcccauit.&in  vcrfi.quid 
fi  pa-nitcntiam  cgcrit,  qucm  fcquitur  Bal. 
in  l.finaC.dc  dotis  promiirio.  vbi  conclu- 
23  dunt,t quod  qus  muis pater lecundum le- 
ges ciuiics  no!^  M-icaturalcreveldotarefi- 
liam  intellig^ic  iiiinorem  ,qu3cpafla  fuit 
lecaniaiircr  cognofciab  aliquortamen  ii 
filia  paMiituerit,  &  ad  vitam  laudabilcm 
rcaerfa  &emendata  fuerit,  &in  ea  appa- 
reat  figna  poenitentiae,  dcbcbit  alimentari 
Sc  dotari  a  patre:quia  cclliit  caufa ,  propter 
quam  dos,&  alinicnt-;-»  Hcncgabantur:& 
iftud  didum  lcqun-  w  .u.ionifl:cE  ,  in  c. 
qii:  '     •  id.&cftfingula- 

ris  li- 
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ris  limitatio  ad  not.Baldi.  §.caii(as,  vt  cum 
dc  appcllat.  cognofc.  colum.  8.  quia  hu- 
manum  cft  peccare ,  angelicum  cft  emen- 
1  dare,&diabolicumper(cucrarc.  Sccundo 
,  hascopinioSalyceti  comprobaturpcrlln- 
gularem  dodrinam,quamtraditBald.in  I. 
filiam.  C.  de  inoffi.  teftam.  quem  fcquitur 
Raphael  Fulgo.6c  lafon^in  Liri  arcnam.C. 
codcm  titulo.  vbi  concludunt  pcr  illum 
textum,tqu6d  matcr  mcrctrix  non  potcft  24 
filiam  mcrctriccm  cxhxrcdarc :  cx  quo  la- 
borat  eodem  vitio:  qiiiaquod  in  alio  re- 
probo  ,  in  mc  npprobare  non  poftum.l. 
in  arenam.  C.dc  inofficiofo  tcftamento, 
^ibiScriben.tamen  fi  mnter  litcmcnda- 
ta,&rcdu(!^a  ad  honeftn  P^^iir-mvi- 
,  ^m  poterit  filiani  prop.  ..  p.i 
cxha;rcdarc,aduc'  ramcn  quuauvViiiO 
Bal.  Saly.  &Raphaciis  Crcmenfis&Iafo- 
nis,qua:  loquiturin  meretrrce ,  non  habet 
locuminpatrc,filiam  fuam  mcrctriccm 
potcritexhcredarcquantumcdnq;  ipfc  fit 
mcretricator ,  t  ratio  cll:  quiain  mulicrc  25 
maior  caftitas  rcquiritur,  qua  in  viro.  l.pc. 
C.deOrphicia,prout.not.gl.inl  palam.§. 
qu3c  in  adulterio.ftlde  ritu  nupriarum.tcv- 

p  4 
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po  confirmatur  per  fingularem  dodrina  i 
Iafbnis,ind.l inarenani,quamhabuit  ali  \ 
Alexandro,inl.i.fF.fblu.matrimQ.qu6dli-  • 
cet  filius  propter  ingratitudinem  poflit  4  4 
-  patre  cxhseredari,t tamen  fi  vi  uo  patre,vel 
^ntc  tcftamentum  fecerit  poenitentiam, 
&fiieritcmendatus,non  potcrit  ^modo 
a  patre  exhaercdari,&  iftud  in  tantum  pro- 
ccdit  (ccundum  Bart.in  l.3.§.fin.  fF.  deadi- 
mend.legat.tquod  fi  filiuspoftexhaercda-  \ 
tioncm  ftieptreconcihatus  ,a  patreexhje- 
jrcdario  cenlctur  adcrnpta ,  &  fic  rcmanct, 
ppinio  Salyc.exemphficata,  quod  fi  mere- 
pixtcmppre  raptus  crat  cmcndata,tun(; 
cnim  rapicns  incidit  in  poenam  raptus. 

Si  V'cr6  talis  merctrix  tcmpore  raptus, 
non  deficritmeretricari,t&tuncfiipfacQ 
fenferit,raptusnon  punitur  dcraptupro- 
ptcr  villitatem  vit^:q  uia  confenfus  mulie- 
ris  cxculat  a  poena  ilUus  legis  talem  rapien 
^em:qu6d  hmitatur  nifi  mulicr,  qnx  con-f 
|enfijt,haberet  iuftam  caufam  contradi- 
(rendi,(ciHcet,  propter  aftinitatem,  vcl  co  - 
(angumitatem,quo  cafu  non  obftan  tc  co- 
(cnfupunirctur  dc  raptu ,  &in  hoc  mere 
Z§  U'i3^differtabhoncftamuUere,tqac  fi  fue- 

rit 
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|:i|:raptapcrvim  dedomo  fuorumparcn- 
tumcontradicentiumjlicetfit  de  volun- 
tate  mulieris ,  nihilominus  rapicns  non  e- 
fc^  uadct poenam  capitalcm  a  poena  raptus, vt 
in  terrninis  tradit  Matthefilanus  in  notab. 
k  loo.  incip.  nota  text.qucm  pauci  (ciunt^ 
quod  ifta  decifio  facit  contra  illos ,  qui  fi- 
lias  a  domo  parcntum  fiibtrahunt ,  &  quo 
Volunt,d  ucunt ,  Hcet  fiiia  dicat ,  q  uod  ipfa 
li  cft  contenta,&  quod  hoc  fecit  de  luo  con- 
fenfuiqihiominus  rapiens  punietur  poena 
mortis. 

Sed  quid  fi  meretrix  viole  ter  fuerit  rapta 
^ne  fuo  confenfu,  an  habeat  locum  poena 
raptus.BreuiterGuilielmus  de  Cugnodir 
fl:inguit,  qi;6d  fi  taHs  merctrix  habcbat  iu- 
ftam  caufam  contradicendi :  quia  dicebat 
g>  ipfa  volebat  poenitcre,&redire  ad  hone- 
ftam  vitam,  ifto  cafii  talis  rapies  tencrctur, 
derapturahas  fecus.Sed  Saly  .in  d.l.i.  dicit, 
quod  communis  opinio  eft  cotra  Guihel- 
mu  deCugno>quia  ilhid  muHeri  no  prod^ 
||M:  fi  dicat  fe  yelle  poenitcre,  prout  faciunt 
Tftac  meretrices,q  de  node  riblatur  ab  fchq 
|i  laribusrratio  eft  fecud  uHypolitutqa  cotra^ 
^  diCtio  oppofita  oppofiti  vel  pracfumpti,na 
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admittit  illam  poenitetiam  verbaicm , 
fi  aliter  appareat  dc  fignis  poenitcnti^. 

Et  fi  quaeratur,  quomodo  cognofcctur  J 
quodmerctrixdefierit  mcrctricari^  rcrp6-| 
detur,qu6d  lioc  ccgnofcitur  ex  duob%pri-j 
mo  rationc  loci:quia  fi  habitet,  &  con  ucr-l 
fetur  in  loco,in  quo  alix  mcrctrices  folcntl 
conucrlari,in  dubio  iudicabiiur  meretrix;| 
putatquiamoratLU-  in  luppanari,vcl  alio 

30  fimili  loco.fldco  ctiam inuita cogitur  ve-^ 
dere  mcrccs  fuas  >  prout  dicimus  dc  aduo- 
catoA  procuratorc,&  iyndi<:o  vniucrfita-l 
tis.&  notano^quictiaminuitipofluntco- 
pelliad  officium  proGurationcm  patroci-1 
nium  &infirumcntafufcipiendum,tficut  I 
caupo,hofpcs  tabcrnarius ,  j5c Dodor , qui  ? 
inuiticoguntur  hofpitcsrecipere,&con- 
fulcre ,  vt in  tcrminis  tradit  dominus De- 

32  cius,inrcgulainuitus,ff  dereg.iur.tSecU' 
do  racretrix  cognofcitur  ratione  habitus, 
\  cl  inceflus  ,vteftcafn'^  in  1.  apud  Labco-  -( 
ncm,-  "  fiquisvirgui...  tT. deiniur.qux: 
allcgatuiadhoc,qa6dtalis  quis  cfleprse-r^ 
lumltiii  ,  inquo  habiturcpcritur  ,vndcfi-  H 
cut  Indari  &Saraccni  coguntur  portarc  ali-  4 
quod  fignLi,pcr  quoda  caetcris  Chriftianis 

difccr- 
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dircernatLir,c.in  nonullis  proiiincijs,  cxtra 
dcludxis.fic  etiam  mcretriccs  poirunt  co- 
I  gi  portarc  aliquod  iignum ,  vt  ab  honcftis 
.iniulicribus  poffint  cognolci ,  (ccundum 
1  Bald.pcr  illum  tcx.in  l.mima: ,  C.  dc  cpiic. 
!  audien.  quem  fequitur  dominus  Dccius, 
inregulafemper  in  contradibus.dc  rcgu. 
iur.  Annotatc  infiiper ,  quod  licet  rapiens 
merctriccm  rcpcrta  in  loco  &habituru- 
pradidis ,  non  puniatur  rcgularitcr  dc  ra- 
ptUjfecundumBart.ind.i.  vcrum.fi  mcre- 
■  tricem,in  fi.&Pau.dc  Caftro^in  confi.306. 
incip.  vifbdido  ftatutoitamen  vcnit  pu- 
niendus  cxtraordinarie,hoc  eft,arbitrio  iu 
dicis,&adionc  iniuriarum  tenctur,  &  il- 
^  lainiuriapoftet  adeo  eflc  atrox,qu6d  iu- 
dexjinfpcdla  quaUtatedclidi ,  &conditio- 
neperfonarum,  poiretarbitrari  iriclufiue 
vfq;  ad  mortem ,  &  iftud  didum  fingulare 
refcrt  Mathcfilanusin  io2.notabih.  inci- 
cip.nota  vnu  quodfoJent  vulgarcs  dicerc. 

Sed  an  rapies  muUere  puniatur  dc  raptu, 
fi  no  fiicrit  rubfccuta  copula  carnalis:diftin 
guitc,q)  aut  raptor  no  potuit,Iicct  tcntauc- 
rit:&  tunc  ifto  cafu  punietur  aftcdus ,  licct 
no  fequatur  cftcd^fSi  vero  raptor  noluit, 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


2yp    Bei^m,  Cho,  Commen, 
licet  potuiflet :  quia  ipfiim  pocnituit 
mififle  tantum  nephas,  &  tunc  non  pu-r: 
niretur  de  raptu,fed  alia  mitiori  pa2na,fcd  l  ^ 
an  maritus ,  vel  (ponfus  puniatur  de  raptu,  1. 1 
& quid e  conuerfo, fi  mulio: rapiat  virum, ,  i* 
videte  plene  per  Dodorcs  in  d.  1.  vn.  &  in  f 
praeallegata  l.raptores. 

Poftremo  deueniamus  ad  fccundum  i 
membrum  diflindionis,  fcilicct ,  quando  c 
ftuprum  eft  commiflum,fine  violentia ,  &  J 
tunc  fi  quarratur,  t  qnae  fit  pocna  ftupri^dc : 
iureciuiii  refpondetur ,  quod  fi  ftuprator : 
lit  nobilis,  vel  alias  fit  honefta  perfbna  pur  - 
niturconfilcatione  dimidix  partis  bono-  - 
rumfuorum.  Sivero  fit  humilis  feuviiis.2 
conditionis ,  &  ifto  cafii  ex  lege  luUa  coer-  • 
tionc  corporaU  aflftigetur :  quia  fuftigabi^ 
tur,  &  nihilominus  in  exiUum  mittetur,  ^ 
hoceft,relegabitur :  extraordinarie  autem. 
ftuprans  vel  pcrfuadens  ,punitur  vltimo 
fuppUcio,vt  eft  cafus,in  i.i.in  verfic.  pcrfe- 
dio  flagitio  capite  punitur.ft'.  de  extraor  di- 
narijs  criminibus:<5c  prxdidam  diftindio- 
nem  ponit  Imperator.  §.  item  lexIuUa ,  in 
verfi.  honcfti  pubUcationem  partis  dimi*» 
dix  bonorii- humiks  autein,  Inft.  dc  publ. 

iud. 
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1n  Tit.  De Pvb. Concvb.  257 
fud.&licct  fecundumiiira  Codicis  poena 
jidulterij  fit  immutata  in  poenam  nior- 
JlispcrL  quanuis.  C.dcadultcr.tamcn  iit 
'  ftuproiura  antiquaremancnt  incorrc^Sta^ 
nprout  fiipra  fuit  didum  dc  aduItcrio,&  in- 
jcceftu ,  vt  notabiliter  tradit  Alcx.  dc  ImoL 
In  confi.229.incip.  pondcratis  in  6.  voL  cx 
juibus  rcfultat  communis  opinio ,  quod 
proftupro  non  imponitur  poena  mortis^ 
qusedecifio  fccundum  glo.in  d.§.  itcmlex 
^lulia.non  proceditincafibus  ccrtis. 

Primus  eftin  tutore  ftuprante  pupillam 
fadam  adultcram ,  cuius  tutclam  gcflit, 
tquia  pro  tali  ftupro  punictur  poena  de- 
portationis  cum  publicatione  omnium 
bonorum  fuorum  cafus  cft.in  Lvnica.  C.ii 
quiscamcnius  tutor.  vbi  dicitur,quod  fi 
tutorquondam  adultam  ftupraucritjde- 
ibct  deportari  omiiibus  bonis  fi(coappli' 
fcatis  :  ratio  redditur  in  promptu  fccufi- 
num  Dodorcs  ,  ibi ,  quia  tutoi^  cft  loco 
patris,5cprincipaliter  datur perfbnac,  vt 
icam  doccat  in  bonis  &honoftis  moribus, 
&  nonin  luxuriam,&  vita  impudicaivndc 
Hieronymusad  Dcmctriadem  virginem, 
ll^tanimamin  teneds  anniscfTc  inflxucF. 


B    !l.  M .   C  M  O .  C  O  M  M  E  N  T 

dam  diuiiiis  cloquijs,  ac  vcrbis,&  faclis  c.' 
ftis ,  vt  corrufcante  vcrbo  Dci  aftucias  dia  - 
boii  rcpcllcntur ,  6c  v  t  adolefcens  rcfiftcrc, 
fciathofti,quenipro  rcfiduovitae  habitu- 
rus  eft.  Secundo  ide  dicendum  eft  in  comc 
taricfi  h  c.cuftodc  carccru  ftuprate  illam, 
qLtaxii  conlcruat  in  Garccribus,quiaperfi- 
m  i  1  c m  d i ft i  n  ct  1  o n  c  m  p u  n  i c t  u  r  poena>  qua  : 
patiturtutor  cognolccns  quodam  pupil- , 
lam  fuam,  vt  not.in  1.  fin.  <Scpcr  totum  tit. 
Ci  dc  cuftod.  reoruni.  f  vosautem  dicitc, 
quod  fi  cuftos  carceru  maximc  regioruni 
c.u'naUtareognofcatincarceratam,dcbet 
puniri  poena  capitali,  &  ita  corlcludit  Gui- 
do  Papxjin  dccifio.448.incip.fi  incarcera- 
tus  pcr  lcntentiam  iudicis,qui  allcgat  loan 
ncm  Fabr.  hoc  dicentem  in  praeallcgato  §. 
item  lex  lulia ,  vbi  dicit ,  quod  poena  illius 
dc  conlhctudinccftmors,fiucincarcerata 
fi  t  mcrctrix ,  liue  non . 

Ex  praecedenti  decifione  poftet  fuboriri 
dubitatio,ex  quo  tutor  cognofcens  carna- 
litcr  illam,  cuius  tutelam  gcftlt,  punitur 
pocMis  (upra adduclis.  Scd  an  fal tcm  pro- 
hibeatur  contrahcre  matrimoniumcum 
cadcm  pupilla  fua  ?  relpondeturpquod  fic. 

Ui 
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.1.  li  tutor.  vcl  ciirator.  C.  dc  intcrdido 
cmatrimonio :  vbi  dicitiir ,  quod  fi  fibi^  vcl 
pfilio  liio  cam  collocaucrit  matrimonio 
Ipfo  fado  ex  dolo  prjefumpto ,  incurrit 
infamiam  ,  quoniam  prsefumitur  talcm 
ontradum  fccifle  :  vt  rationc  fraudis 
ommiflk  non  rcddatadminiftrnrioncm 
.utelx  ,  \  cl  curce ,  nifi  patcr  fiL..  ^on- 
trarium  diipofuiflet ,  1 .  fi  pater .  C .  co- 
dcm  titulo.  t  Jfta  dccifio  proccdit  dciu- 
ciuili :  iccus  dc iure  canonico ,  ouo  iu- 
e  non  prohibctur  matrimonium  intcr 
tutorcm  ,  \  cl  eius  filium  &:  pupillam.  & 

rideb  fucr-^^Hir  r^nTn-^  nk,  n-o-.^lp  ,  quod 
qiK^'^  .  =  contra- 

riaFi  i .  •  >  n  i  .ili  bu^,  aui  al  i  ;s  Ipiri- 

tualibus,iunc  iuncanonicoiSc  nonciuili 
flandum  cfi>  c:ip.pcrvencrabilcni.c.\tra, 
qui  filij  fnnt  1       5:in  c.fi  diligc! ;  ^ra, 

tic  fbro        •^oren  ^\ .  c^'  frcnn  d  •  ;  1  1..  lis 

matriUiv. ... 
bigamis,&dicittv 

qua:ft.  j.quod  houiv:  aiatrimonia  rcgun- 
tur  iurc  poli,5cnon  iure  fbri,  &in  his,&iix 
alijs  fi miUbus  facrx  leges  non  dedignatui- 
imitaii  facros  canoncs,c.  pcn.  6z  c.fina.  dc 


Lar.2. 
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iecund.nupt.&  in  c.clerici,dc  iudic,&  in  c. 
i.dc  oper.noui  nuntia.  &dicittex.  in  auth; 
vt  clerici  apud  proprios  cpifcopoS.  circi 
,3  finem.tquodin  caurisfpiritualibus  lcxci- 
uilis fubijcitur  canonibus :  quia effedus i- 
ftorum  iurium  tendit  ad  diuerfum  finem^ 
quoniani  finis  iuris  canonici  cft,  cuitarc 
pcccatum.&  Dco  animas  liicrifacere.  Sed 
finis  iuris  ciuilis  tendit  ad  bonum  publi- 
cum,vt  notat  glofl'.  &  ibi  Dodorcs  in  c.  cu 
contingat,cxtra.deiureiurand.concludite 
crgo  in  fumma,qu6d  fi  tradetur ,  &  verta- 
tur  dubium  circa  permiflionem,vel  prohi 
bitioncmmatrimonij,ftamuscanonibus, 
&  non  difpofitionibus  legum  ciuihum,  vt 
notaturper  Archi.35.q.5. 

£x  quibus  multa  inferutur  primo,quod 
licet  raptor  lecuhdum  leges  ciuiles:  non 
poflltcotrahere  matrimoniumcum  mu- 
licrc  rapta,vt  habetur  ind.l.  vnic  deraptii 
Virginum,&  hat>ctis  rubr.  exprefl*.  inauth. 
de  raptis  mulicribus ,  quac  raptoribus nu- 
bunt,collatio.9. ttamen  de  iurc  canonico 
inter  cos  nuptig  non  prohibentur  contra- 
hi,c.  cum  caufam.&,c.fin.extra,de  raptor. 
&habcturcxpreGe  in  cap.  tria.  &  in  cap. 

depucl- 


.  IN  TlT.  1)  F.  Pvn.  CONCVR.  241 

le pucllis , & in  c. dcniq;: 36.  q.  2.  fccundo 
nfcrtur ,  quod  licct  rcclor  prouincia:  non 
olTitdc  iurc  ciuili  contrahcrc  cum  pro- 
inciali ,  vcl  filiusfamilias  non  pollit  con- 
rahcrc  imc  conicnfu  patris :  tanicn  dc  iu- 
re  canonico  matrimonia  cum  taHbus  lici- 
te  contrahuntui* :  5c  idco  iura  ciuilia , qux 
tdicunt  patrcm  polle  cxhxrcdarc  fiUum, 
!cl  non  dcbcrc  dotare  fiJiam ,  qui  vel  quas 
upfit  contra  cius  voluntatem,non  habct 
cum,(ccundum  canoncs,quibusin  hoc 
fecundum  iura  fupcrius  allcgatafiandum 
:clt,&ctiam  in  pluribus  alijs  ,in  quibus  ca- 
noncs  contradicunt  Ic2;ibus ,  vtin  alicna- 
tione  fundi  dotaIis,6c  in  padis  de  non  fuc- 
ccdendo ,  &  in  coniugibus  fecundb  nubc- 
tibus,  &inrenuntiarionc  Vellciani,&in 
criminc  hacrefis.in  quo  tanquam  in  rc  fpi- 
!  ritualifi:amusiuri  canonico,itaquod  iu- 
diccs  tcmporaIcs,dirccle  vcl  indircde  fc 
^  intromittcre  non  dcbcnt ,  c.  vt  inquifitib- 
nis  ncgocium.§. prohibcmus.de  hcreticis, 
in  6.  vel  fi  agatur  de  (cparatione  matrimo- 
iiii,vcl  de  ceteris  impcdimentis  matrimo- 
:  niaUbus.in  praedidis  cafibus  cflct  ftanduni 
'  canonibus;&  non  lcgibus  ciuiUbus. 
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Dubitatiir  vltenus,  qua  pa:na  venict  pu- 
nicdus  illc,qui  corrupit  lcu  deflorauit  virgi 
nc  iminatura,&  fic  minorc  duodccim  an- 
norum,  an  debeat  puniri  ftupri,  vcl  raptus 
poena.  Breuitcr Bald.in  Lfi  qliis  dicam  no 
rapere.ittfin.colum.C.deepifc.&cler.vbi 
rccitat  opinionem  quoruhdam  antiquo- 
rum,quiconcludcbant  iiihocrquod  cor* 
rumpens  pucllam  nondum  viripotcntcm 
debeat  puniri  c-apitalipocna,  ac  fi  dclidu 
fuiirctconfummatum :  quia  inifto  crimi^ 
neraptusiattcnditurvoluntas  cumaliqiio 
aduiiitrinleco,  licer  adns  ille  noii  deucnc 
rit ad cfFcduin , atrociori- 
buSjafFeduspi '^-  '  iMaturcf- 
fcaus.,d.l.  fiqiu  ,  ac.  pro- 

j  'rbuni>,attciiUiC,poiiLiiiiiinillotcx. 
quiaui  talibus  d  ' "  ^  "  '  >  maidribus, 
vcl  fimilibus ,  u*  pro  tado, 

V  t  fingularitcr  derc  rdinalis  Flo- 

rentinusinClemc:  ^  oralis,invcr- 
bo,  tradauer.;it,dere  iudicat.  proquibus 
facit  gloir.  notabilis,inc.  nulius  Epifco- 
pus,in  verbo,pretium  exigat,prima  quacft. 
i.quac  dicit ,  quod  in  deteftationem  crimi- 
ais  riaionia;;Conatus  puaitiu: ,  licct  non 

fuc- 
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tra  ilJos  bcneliGiatos ,  qui  dietim  mercan- 
tur,&  in  cIcaionibLis  yoces  fnas  dant,y t  a- 
lia  coiKcqiinntur  beneficia , & c^teros  fa- 
cmnt  trac;t....i  >  fimbniacos:  talcs  enim  co- 
natu6,(cu  traaatus,quoad  re.inducun  t  vc- 
ram  /imoniam^&irrc^ularitatem  •  vnde 

refert  Bart.in  l.i.fF.dc  parricidijs.quod  mo 
nachi  Sandi  Pctri  conati  fucrant  dare  ve- 
ncnum  Abbati,tamen  hoc  facerc  rioii  po^ 
tucrant,  nihilominus  dcbebant  puniri,  ac 
fi  vcre  fuiflct  fccutus  cffcdus ,  &  notetis 
tex.m  d.l.i.qui  non  rcpcritur  ali  bi,  in  vcrC 
pra:tcrea,quivcnenum  emit,  vt  patrida^ 
ret,quamuis  dare  non  potuit :  &  lexilla  al- 
lcgatur  ad  hoc,qu6d  pro  veneno  prspara- 
to,debcat  quis  puniri ,  ficu  t  pro  da  to ,  &fic 
remanct  firmata  opinio  illorum  antiquo- 
rum ,  quod  corrumpcns  virginem  imma- 

turam,venitpuniendusdcraptu,adicpoe. 
nacapitah.  ^ 

Aliafuit  opinio  GuiJicJmi  de  Cugno,ia 
quis  non  dicam  rapere,dicetis,quod 
Ituprans  virgincm  duodccim  annorum, 
nondcbet  puniri  pana  capitali,nifi  talc 
itupr  um  pcr  vim  fuiffet  c6miifum:fed  im- 
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ponetur  poena  fecundum  conditioneni; 
&qualitatem  perronatuni:quiali  talis  ftu- 
prans  fit  humilior,&in  finc  cohditionis 
condemnabiturinmctallum:hohcftiores 
autcm  in  inflilam  relegantur ,  aut  in  cxiliu 
mittuntur,vt  cft  cafus  ad  literam,  inUfi 
quis  aliud.  § .  qui  nondum  virgines  viri  po- 
tentcs  corrumpunt.  ff.  dc  poenis,  &  iftam 
opinioncmfecutus  fuit  GuidoPapae,qui 
refertitafuiireiudicatumindecifione555» 
incip.  Vidi  dubitari.  qui  dicit,  quod  ifta  vi- 
detur  eflc  verior  de  iure. 

Alia  fuit  opinio  quorundam  dicetium, 
quod  pro  deflorationc  virginis  immatu- 
XX  habet  locum  adio  legis  Aquili2c,&  noh 
pccna  mortis ,  &  pro  hoc  allcgant'  tcxt.  ad 
litcram,in  l.fi  ftuprum,  in  verfi.vel  fi  virgi- 
riem  immaturam  ftupraucrit.  ffl  dc  iniur. 
40  tExquibusapparct,qu6dpro  dcfloratio- 
nciftarum  pucllarum  impubcrum :  dum 
tamen  non  fuerit  commifla  violcn  tia,  no 
imponitur  poeria  mortis :  fcd  tanturii  poe- 
na  deportationis ,  vel  relegationis ,  fecun- 
dum  tame  diftindionem  fupcrius  fadam, 
&iftapoena  deiurenon  reperitur  immu- 
tata:fed  aliud  eft  in  co^qui  virgincm  matu- 

ram  • 
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jfzm  dcflorauit :  quiailla  cfFcdualiter  per" 
dit  virginitatem ,  qux  (i  fcmcl  amifla  fue* 
rit  nunquam  rcftitui  poteft :  quia  ab  agcn- 
tcin  paflam  delidum  fuit  confirmatum, 
quodlccus  eft  in  virginc  minorc  dcflora- 
ta,quxvirginitatcm  pcrdcrcnon  potcft: 
quia  rcfpedu  paflx  dclidum  magis  vide- 
tur  attcntatum ,  quam  confummatum,& 
perfedum :  idco  niinor  poena  cflet  ei  im- 
ponenda. 

Si  placct,  aducrtitc  pro  vltimis  verbis , 
quodlicetiftaopiniofit  vcrior  dciure^ta^ 
men  in  rcgno  aliud  obfcruatur  dc  confuc- 
tudincvtrcfcrt  quscdam  parua  gloflTi  in 
additionc  pra:dida^  decifionis  Guidonis 
Papas  fupra  allcgatcE,  qua:  dicit ,  quod  tales 
ficftuprantcs  virgines  immatiirasfuCpcn- 
duntur  allcgat  loanncm  Fabr.  in  d.  §.itcm 
lexIulia.Infti.dcpubl.iud.&dicitBaLind. 
L  fi  quis  nondicam  rapercquodfiipleha- 
bcrct  illum  cafum  prae  manibus,faceret  il- 
lam  fic  dcflorantcm  dccapitari,pro  quo  di 
do  Bald.cft  tcx.apcrtus ,  in  1. 1.  in  verfi.  qui 
vero  mulier(prn  yel  puellam  intcrpcllauc- 
rit,capite  punitur.fl\  de  varijs  6c  cxtraordi- 
Harijs  criminibus ,  ego  cnim  prxdida  in- 


24(5     BEII.M.  Cno.  COMMEN. 

telligo,  quando  talis  defloratio  virginis  fa, 
da:  quia  ptece^vel  prccib^  \'el  medaci  pro 
miffione  erat  reduaa,&:  iftadecifio  facit 
maxime  contra  quolda,qui  in  fj  urcida,  & 
luxuria  confenucrijti&qui  tenent  in  cocu 
binatu  &  ftupro  puellas  nondu  yiripoten- 
tes:  cotra  q  uos,  fccunduni  can  ones,  ind  u- 
^lafuit  pcena  dcpofitionis  &  priuationis 
bencfiti) ,  vt  cxinfradiccndisapparebit. 

Vltcrius  poflct  dubitari ,  cx  quo  rapiens 
pueliani,lcu  ftuprans ,  debct  eam  accipere 
41  in  vxorem,vel  dotarc.     t  an  cognitio ,  & 
punitiofpectetadiudicemecclefiafticum, 
&fecularcm,&quis  eorumiudicumfaciat 
confl:itucredotcm  pucllae  rapta^^Breuiter 
diftinguitc:  aut  raptus  fuit  commifliis  pcr 
dericum:&:tunc  pro  illo  criminc  dcbet 
tralii  coram  iudicc  ccclcfiaftico,  qui  v/quc 
ad  lcntcntiam  inclufiue  terminabit  de 
caufa :  fi  vero  agatur  de  raptu  commiflb 
pcr  laicum,  tunciudex  temporalis  cogno- 
fcct:  &iflaefl:verioropinio  de  iurc,fecun- 
dum  legiftas  ,inl.  raptores.  C.  deEpifcop. 
^clcr.in  d- 1.  vn.  dc  raptu  virg.  &ratio  cft: 
quia  qualitas  delidi  importat  punitioncm 
^orporalcm,vt  in  iuribusfupra  allegatis, 


crgo 
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crgo  ad  iudicen  ricu m  non  Ipc- 

«^l^cUdcitlocriini. . ,  .      .        :  quianon 

Iiabetiiirifdidi6nc,feupoenamfangiiinis, 
c.fcntetianl.  cxtua,  ne  clerici  vcl  monaclu 
alitcr  incurrcrct  irrcgularitatcm,recund  il 
CanoniIlas,ibi,niri  in  ccrtis  cafibus.  Et  (ic 

iiecdircci:e,necindirc(acpmittituriudici 
ccclefiaftico  poflc  cognofccre  inter laicos 
de  rc  mere  ciuili,  Jicet  manifefteagatur  de 
pcccato:alias  fcqucrctiir,  quod  in  cofeque 
tiamiudcxecclcfiafticus  vfurparct  fibi  tc- 
poralcm  iurifdidioncm,  quod  faccre  non 
dcbetjVtinterminisdcciditdominusFra- 
cifc.Marcus,indecifio.2.incip.quxritur.z. 
D  E    F  £  C  C  A  T  O  S 

mittiUt^r* 

2  Sodomia fuit  caufa  ypropterquam  domintu 

lit  rnH)ul:im  dtlnni^^. 
)  Soddrma  qtiomodo  irterp r?t  ^f:'r^  ^  quare 
Jic  appellatur. 

4  Sodomiticumcrimen  vir^ui  q^uAhicuih^for* 
nicationcm. 

4  SodjmitAvocanturJiltjdiffidcntix. 

CL.4 
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24S     B  E  K.M.  C  H  O.    C  O  M  M  E  Nr 

6  Loth  ohtulit  Sodomitis  filias  fuas  Hupran- 

das  y  non  quod  iu/litiam  factrct ,  fed  vt 
maiu^  peccatum  euitaret. 

7  Lege  Mofaicanonerat  fdmerandum  fratri: 

fedalieno. 

Z  Ecclefiatolleratpuhhcasmeretrices ,  ^  fuh 

dil?tmulatione pertranjit,  vt  maius fcan- 

dalum  euitetur^ 
f  Receditur  a  regulis  iurls  communls,  vtgraue 

euttetur fcandalum ,  (jr  licet  tranfcende- 

releges. 

10  Sodomt£  iniquitas ,  ^  caifa  fuit  fuperhia^ 

panisfattiritas,  hahtwdantia^  otium. 

11  ^^nimalhrutumpropter  Sodomiampuni- 

turpcenamortls. 

12  A hfoluerc  an pofu pr.ishyter fimplcx  dc  So' 

domia, 

Porctis fi  infantem  comcdertt ,  velocciderit 

dehetpumri  poena  mortls  ,idem  dc  ali0 

animali  hruto. 
i4  Polutionem  procurans  propriis  manihui 

cjiiomodopunittir, 
//  Sodomiti  non  datur  aduocattis, nec  pro  alijs 

pojitilare  pojfunt ,  fictit  necmafculi ,  qui 

multehra pafs^funty  nu.  1 6. 
/7  Sodonnta  efficitur  inteflahdis ,  ctiam  ante- 

quam 
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quhn  accufetur  de  illo  crimtne ,  velcon* 

damnetury  ^  fic  ipfo  iure, 
iS  Sodomita  pcrdit  dominium  honorum,^ 

ipfo  ture  bona  cotififcantur^  nec  de fru^i^ 

htis  difponere  poteji, 
ip  Vir  ^  vxor  proptcr  crimen  commijfum, 

contra  naturam ,  extra  Vits  nntur£  non 

inducit feparationem, 
2  0  Affnitas  nulla  contrahitur  per  Soolomiam 

commiffam  cum  mafculo,  vel  fcemini^ 

extra  vas  debitumnatura. 
21  Beliclorum  tria  funtgenera,  leuia,grauiay 

(^grauiftma, 

1  2  Cartago propter  Sodomiam  aratrum  paff^ 

fuit, 

2^  Sodomia  appellatur peccatum  contra  natu- 
ram :  quia  T)eu4  non  tantum  ofendituri 
fedetiam  naturajVnde  qui  hoc  vitio  la- 
horant  Deo ,  ^  naturdt  aduerfari  vi- 
dentur. 

24  Sedomita  iure  ciuili  pumtur  vltimo  fup- 
plicio. 

2  j  ludex  in  arbitrariisian  pofsit  arhttrari  vf 

que  admortem  inclufiue. 
2(i  Moderari  yverbum  importat  diminutio* 
nem  augmentum. 

CL5 
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liidex  an pofit  mitioyem  vei  muoremfce- 

mmimponerecjiixmfit  a  iure ftatuta. 
2  $  Clcricm frofodomia  quibm fosnis  in  vtro- 

que  foro  debeatfuntri^ 
2p  LMortls  mentiofacta  m  "jcteritefiamen' 

to  intelUgitur  de  morte &ternay    non  de 

corforait. 

Clerici  fho fodomia  degradantur ,  pote- 
ftatitemporalt  remittuntur. 
)T  Verqtliu4  froptcr  So,  ea  noEie  qua 

Chriftm  fhtr  vi.t'f.t  fidito  cum  alipfo- 

dom'('rsi:.,  ,   

^2  Stmird  mis  regina  ta  i^t  r.. .  libidinis, qtiod 
?ion(6ltmtfUium  frofrium,  verumetia 
eqmm  "vf^^ad  coitum  amatierit, 
NerOySfortm  puerum  in  domofuafublice 
loco  vxoris  habuif 
^4  Punitio  ^  cognitto  huit^  criminis  ex  quo 
efi  contra  natura-m  fpeBat  adecclefiam 
etiam  contra  laicos ,  tamen  locas  efi  de- 
gradationi, 

DEfinaiirpccic  fornicationis  fii- 
-pcrcft ,  vt  tradcmus,fcilicct ,  de 
peccato  contra  naturam.  qupd 
dicitur,cum  humananatura  & 
crcatura  ,  cum  alia  diuerfa  Ipecic  ,  vcl 

cum 


IN  TiT.Dc  PVB.CovrVB.  251 
fumalia  fibi  fimiliiiif:  Jcm  ra- 

men  fexus,  nepharie  atque  damnabili- 
ter  commifcctur.  fvcl  ctiam  pcccatum  i 
cotra  natura  dicitur^fi  quis  alio  modo  car- 
naliter  cognofcit  mulierc ,  quam  a  natura 
prdinatum  fitmec  de  ca;tero  a  qucqua  ani 
bigcndumerit,  vitiu  iftud  intcrfpccicsJu- 
xurise  fuiffe  connumcratil:  vt  lcgitur  adCo 
rinth.i2.ca.circa  fi.  vbi  dicitur,non  cgcr  ilt 
I   f  oenitentiam  fupcrimmunditia,cxponir, 
id  cft,Iuxuria  con  tra  naturam,qux,  vt  lcgi- 
turGcnef6,c.tfuitpr^cipuacau(aproprcr  2 
^  quamdominusdiluuiodclcuitmundiim- 
in  eo  dii  dicirur  ibi,omnis  quippc  caro  lul 
ruperatvitamfuam.IegituretiamGencfis 
i8.ca.cumlcquenti:qu6dpcccatum(bdo- 
mificum  intantum  infcccrat  malcdidlas 
illas  ciuitatcsSodomiam  &Gomorram,vc 
clamorieritaddominum.vtindiaisrini- 
tatibusdccemvirikiftinonfucrinr  M 
&  idcoAngeli  qui  ad  cafdcm  fiicran  1  m  1 1  ifi, 
vt  probarcnt  an  clamorcm  opcrc  com  plc- 
ui(renr,ipfiAngcliadftuprum,hocc(l  puc- 
rorum  coneubitum  violcntcr  iiiipctc- 
bantur  ,  mcrito  ciuitatcs  ,  illo  i!^,nc,  <5c 
fulphure  cum  habitatoribus  coninnipt* 
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funt,vnde  lacobus  deVallentia  incantf-: 
CLim  Moyfi,inP(almo  incipientc,Auditc; 
coeli,quceloquor,quod  canticum  repcri- 
turdelcriptum  Dcuteronomij.32.  cap-vbi 
dicit,quod  Sodomainterpretatur  fterillis, 
&C3ecitas,aut  pecus  aut  declinatioidicitur 
cnimcaxjtas  co,  quod  ex  paflione  vitio- 
rum  percufla  fuit ,  cxcitate  mentis  intan- 
tuni ,  quod  perdidit  iudicium  rationis ,  & 
omnes  effedi  funt  beftiales  in  moribus: 
quiaabutebantur  vitioluxuriacin  mafcu- 
3  los.ti^^i^-^titoSodoma  interprctaturpecus 
&  beftia:&  ideo  cum  voluiflent  abuti  duo- 
bus  Angclis,quiingrcfti  ftuit  in  domum 
Loth,pcrcufli  funt  ca:citate,&  fic  fadi  funt 
Cc-Eci  corporc,6c  mcntc.  Iftudenim  pccca- 
tum  habctur  in  triplici  dift^ercntia :  quia  a- 
liquando  dicitur  contra  naturamhuma- 
Rscfocietatis.  Secundo  diciturpeccatum 
contra  naturam  humanigerieris,  Tertio 
aliquando  dicitur  peccatum  contra  natu- 
ram  humani  (exus ,  de  quibus in fpecie  in- 
fra  videbimus,adducendo  maijis  commu^ 
nes  opiniones  legiftarum ,  canoniftarum, 
&thcologorum. 

Peccatum  iftud  Sodomiticum  appella- 

tur. 


1n  Tit.  De  Pvb.  Co  n  cvb.  25} 
tuf  ctiam,quaiidocxcrcctur  cum  mafcii- 
lis,&  foeminiSjContra  naturam,  vt  cft  tcxt. 
in  c.vrus.32.q.  7.  quoniam  proccdunta  pa- 
ri,  vel  quod  quis  abutatur  mafciilis  vcl  foc- 
hiinis:idc6apud  Summiftas  vocatur  cri- 
rncn  (odomiticum  contra  naturani  hu- 
manifcxus,c6,  quiafcxum  ad  naturalcm 
coitum  dcftinatum  pcrucrtunt:licc,t  apud 
lcgiftas  vocctur  ftuprum.l./61Iicitatorcs.§- 
qui  pucro  ftuprum.tf,  dc  cxtraordinar.  cri- 
minibus,<Sc  toto  tit.ft^.  de  adultcr.  dc  ftupro 
talcs  cum  fic  delinqucntcs  apud  h}  ftorio- 
graphos  concubitorcs  pucrorum  appclla- 
bantur  iftud  crimcnlodomiticum  vincit 
quantamcunquc  aliam  fornicationcm,&: 
apud  Dcu  fuiealiqua  comparationc  ma- 
gis  dcteftabilc  rc'>uiatur  ,quam  (i  quis  car- 
naliter  matr^x..  vcl  filiam  propriam  r<> 
gnofccrct-'  "f'^  ^  -  in  c.  fila^rir"^  •'^rinvaii. 
adu!tcri;.3.:.q.7.  y  quibus  diciiur,qu6d  ^ 
adultcrium  vincit  fornicationcm  ,inctr- 
ftusautcm  vincit  adultcrium.  Scdprxdi- 
dorum  pcius  cft,  quando  quis  coit  cum 
propria  matre  :lcd  omnium  horum  pcfli- 
mum  cft  peccatum,  qubd  fit  contra  natu- 
ram,vndc  dicit  tcx.  in  c.  non  cft  obfcruaiv 
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454     Ber..  Cho.  Comment. 
datn  22.q.3.quod  tollerabiliiis  eft  non  inl- 
pliere  racramcntmn ,  quam  manferc  ftupri 
inflagitio. 

5  A  legc  canonica  ftalcs  fodomita?  voca- 
tur  filij  diffidentiae :  quia  ex  quo  tamnc- 
phandiflimum  iccelus  committunt,de  co 
rum  falutc  diffidendum  eft.  Ego  adduco 
vobis  duo«*tx.qui  dicuntjira  Dei  fuperu. 
nit  in  committcntcsrodomiam,tanquani 
in  filios  diffidcritiaerprimiis  eft,in  ccleric', 
extra,dc  exceffi.  prselato.  C t  clerico- 
ruin.cxtra,de  vita  &:  honeftaclcr.iftud  cri- 
mcn  apud  SicuIosPanormitana^os  quam- 
piurimuni  frcquctltabatur,vt  dicit  text.  in 
d.  cap.  clerici.  Item  ctiam  apud  Anglos  c- 
ratin  vrufrcquefltiffimo  ,cap.figcns  An- 
glorum,  56.  diftind.  vbi  Bonifacius  fcri- 
bcndo  regi  Anglorum  cum  increpat, 
quod  in  Anglia,  Angli&quidamalij  ccr- 
tarum  pro,uinciarum  ibi  defcriptarum 
foediffixnam  vitam  ducunt,  inftar  gentis 
fodom  iticx.De  hoc  vitio  ta  horrediffimo 

honeftiiisefrcttacerc,quamquaIitatcs6c 
^^^^^-  ^  cius  criminis  vcrbis  ex- 

.  ''f^  ^  minvir  nubit 

^^^^'^^  ..iviUipdcadui- 

tcrijs. 
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In  Tit,  De  Pvb.Concvb.  255 
tcrijs,dicit,qubd  iexillainterrcholares  116 
debcrct  lcgiiquia  non  eft  honeftu  loqiii  dc 
his,  qua^  continentur  in  carquoniam  dicit 
Philolbphusin  2.Etliicorum,qucin  refcrt 
bcatus  Thoniasin  quarto  fcntentiarum, 
diftind.  61.  qux^ftio.  i.  argumcn.  4.  quocl 
adus  fodomiticus,non  intcr  natnralcs, 
fed  bcftialcs  rcputari  dcbct.  ^^-  mcn 
vt  ego  non  <-^>ndam  aurcs  ^  .,di- 
cam  brcuitv.  .  ^uxtantum  ad  nuncriam 
noftram  pcrtinent,-  raptimque  pertra- 
ftabo. 

Et  in  primis prasmittendum  eft ,  qubd 
tradit  Baibatias  ih  cohfil.  f^na.  primi  li- 
briluorum  conljlioruiii , .;pientc, fcri- 
Hitnr  Jibro  Heftcr  ,  vbi  dicit ,  qubd  vt- 
liuin  lodomiticum  cftncphandiflimum, 
&  pefnmum  intcr  quxcunquc  vitia, 
quaE:  circa  coitum  pcr  genus  humanuni 
■perpctraripofthnt:  quia  crimcn  illudbc- 
bcftiale  cft ,  Sc  omni,.  alia  v  ...  .i ,  vt  fu- 

pcrius  dixi  .&f:       .  .lus  in capit. quem* 

admodum .  32 .  quaftio .  rXcgitur  ctiiim 
Genefis  decimonono  capit.  qubd  Sodo- 
mkx  animam  Loth  multipliciter  alfli- 
xcrunt.De2tauitatciftiu:)  cciimnis  lcgitur 
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5  Gcnefispra:didocap.;tvbiLothvinsSo-  I 

domitis  obtulit  filias  luas  ftuprandas,  non  1 

quod iuftitiam  fliceret/cd  vt  maius  pecca-  I 

tum,rcilicet ,  contra  naturam  cuitaret ,  vt  1 

in  c.oftcrebat  Lot h  3  2 .  q .  7 •  prout  in  fi mili  j 

legitur  Deuteronomij  3/.  cap.  pecuniam  j 

non dabis  ad vfuram ,  &  fupcr habundan-  j 

tiamfrugumnonaccipies:  &Leuit.25.ca.  j 

^  vndeMoyfcsdicitIudaeis,tnonfoenerabis 

fratri  tuo :  fed  alicno.  ibi  permittebat  vfu-  j 

ras  inter  alienos,  6c  tamen  conftat  vfuram  1 

indiftinde  vtroq^  iurc  eftc  prohibitam ,  vt  j 
fupcrius  dixi,  &  liabctur Lucae  6.  cap.  mu- 
tuu  dantes,nihilindcfperantes.&in  Pfal- 

nio  i^.Domine  quis  habitabit  in  taberna-  | 
culo  tuo?  refpodetur ,  qui  pccuniam  fuani 
non  dcdit  ad  vfuram.  ergb  Moyfes  iniufte 
permifitvfurasinteralienos:quiarefpon- 

detur,qu6d  idcb  pcrmifit  ludaeis  foenerari 
alienis,ad  euitadum  maius  delidum:  quia 
ludxi  ita  omnibus  erant proni  ad  foenera- 
dum ,  quod  li  Moyfes  in  totum  eis  prohi- 
buiftef  vfuras,  legem  luam  non  feruafTent. 
ilifficiebat  ergo ,  quod  eorunl  culpa  in  ali-  j 
quo  fuiftet  dimunita ,  permifit  ergo  Moy- 
fcs  focnerari  alienis ,  non  vt  iuftitiam  facc- 

rct: 


4 

InTit.  Pvb.  Concvb.  257 
rctifedvt  niaius  pcccatum  cuitarct,  &rtc 
minusmalum  quandoq,  fuftinctur^vtma 
iuseuitctur.quia  dc  duobusmaIis,inne- 
ceflltate  vcl  pcriculo  miiuis  cft  cligcn- 
dum,vcl  verius,maius  cfl  cuitandum.c. 
duo  mala.  13.  diftina:.  Pra:tcrca  Jupanaria 
in  vf  bibus  &  ci  uitatibus'toI]crantur,Vt  ma 
ioraflagitia  cuitcntur,  /ciJicct,  aduJtcria; 

ftuprum,raptus,incGeflus,opprcflioncs,& 
fcclcra  fodomitica,  vt  concJudifPanorni: 
poftglofl:inc.intcropcras,cxtra,dcrpon. 
lalibus,qui  adducit,tcxj  n  c-ncrui.  §.fi.  diti: 
praealJcgata.  Ettccclcfla  toIJcratpublicas  < 
mcrctriccs,  &  fub  difllmulatioiic  pcftran- 
fit,vt  maius  fcandaJum  cuitctur ,  vt  in  ele- 

ganticonfiliotradit  Alcx.de  ImoJ.ihcofi- 
m101.in2.voJ.  Quoddiclum  rcfcrt  loan- 
nes  Andrcas  ,in  c.  nifl  cum  pridcm.  dcrc- 

nuntia.vbidicit.quodEpiicopuspotcftfe-' 
moucri  ab  ccclcfla  particulari ,  vt  maius 
fcandalum  cuitcturj  t  &  vt  euitetur  tal^i 
graucddidum  ,  rcccditur  k  rcgiilis  iuris 
comunis,  vt  expluribusprobat  dominus 
X^cciusmconfl.i5i.incip.  maximipondc. 
ris,m  i.vol.Etflc  vidctis  immanitatem  hu 
uiscrmiinis  fodomitici,propter  quod  li- 
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258     BER.M.  CnO.  COMMENi 

cct  tranfccndcre  lcgcs  ctiam  diuinas,vt  cx 
pr^edidisapparct. 

Prjetercajorcpli  fodomitas  accufauit 
hoccriminepcnimOjVt  habctur  Gcncfis 
37.C.& in  clcqucnti.vbi  dicitur,pcccatum 
cftnimisaggrauatum  acccdatctiam  text. 
in  l.i.§.rcmouct  ff.dcportuland.vbi  gcnti- 
les,qui  Chriftum  non  cognoucrunt,tame 
pro  hoc  nefandiftimo  fca^Icrc ,  vokicrunt 
fcoelcraWs  afiici  vltimo  lupplicio,  quod 
lexciuilis^mortcmintcr^rctatur.l.vltimu 
fupplicium.lF.de  poeni.^  -qiiofacittcxt. 
inauthcn.  vtnon  iuxuricniur  contra  na- 
turam.colla.6.circafin.  vb{tcx.dici,t,qu6d: 
proptcr  hoc  (coelus  Dcus  multotics  im- 
mittit  himiano<j;cncri  tcnn>cftatcs ,  pcfti- 
lentias,&  aftiidiones:Et  pcr  hanc  in  conti- 
nentiam,qua;  eft  contranaturam,iraDci 
fupcruenitin  filiosdiftidentix.  &habctur 
Ezechiclis.i6.cap.haecfiiitiniquitasSodo-- 
10  ma:,&  eius  ruinae  caufa,fciHcct  fuperbia,fa-! 
tiuitaspanis,  abundantia  &otium.  Legi- 
turvlterius  ad  Romanosi.quod  vfus  na- 
turalis  eft  licitus:fcd  quando  eft  contra  na- 
turam,  cftillicitus6c  rcprobatus:  &  idco 
traditillosDeus  in  paftiones  ignominix, 

cx 
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In  Tit.Dh.  Pvb.Concvb.  256 
cxquoteniina- Wum  naturalcni  mutaue- 
runt.EtidcofifiatconculMtus  ad  nonde- 
bitiimfcxum,t>utamarcu)i  ad  mafculum 
velte.),inn:ad  faminam.vitium  Sodo! 
himcum  appdlatur,&  dicitgl.in  l.focdiir,- 

ma.C.dcadu!t.qu6iifemina,qua:ftcxcr 
^cttanquam  vir,puniri  debct.Et  lcgitiu  c 

tiaExodi2i.qu6dmulier,qua;acccfl-critad 
omncpecu,s,&vulta/ccndi  abco,  interfi- 
ciarur:  &  pec'  morte  ni6riatur:ga  rci  fimr 
\  Et idcnuran/umptiu^ lcgitur.in  cmulicr- 

i^.q.i.vbi_,proptcrt^m£rauc/ccchi.<;,tani- 
malbrutupuniri  debet.  Etidc  JeniturLc- 
umci,  20.C.  vbi  dicitur,q  uod  qui  dormierit 

cuma/cuIo,coitufamineo,quoniavterqj 
ncfas  opcratus  cft,  ide6inortemoriantur 

J  em  quicumiumenro&pccorcvdctim 
al.,s  brutiscoierit,mortemoriatur,  recu" 

^ocatur  /odomiticu ,  contra  naturam  hu^ 
inan,  gener,s:de  quo/cribit  exprefselfa- 

t,an(u,i,pt,uc,n  chocipsu.  in  vcrfad  coi- 
tu  brutoruanimaliu.35.q.2.&ibi  traaatuJ 

quapocnaminforocon/cictia.-/acerdote; 
.«lebeannmponereconfitentibus  pro  hoe 

'  R  2 
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^6o  Bekm.  Cho.  Commen. 
b^^ftiali  criminc ,  t  &  an  prjefby  ter  fimplei^  I 
pofllt  abfolucuG  de  fodomia ,  vel  an  requH 
ratur  relaxatioEpifco  pi,cum  hodie  poeni- 
tctltiarlalutares  fint  arbitrarix,  prout  fii-- 
pra  decifum  fiiitiex  qiiibus  apparet,anima  i 
lia  bruta  non  habcntia  rationem,poire  de-'- 
linqucre  ad  hocvt  puniahtur,vt  refcrt  Aui 
cuftinus  fupet  lcuiticum ,  &  habctur  tran 
fumptiue  in  prxallegato  c.muhcr,&refert  | 
ctiam  Guido  Papx  in  dccifi.248.mc1p.. 
fi  animal  brutum ,  vbi  dicit,  t  quod  fi  por- 
cus  occiderit  vel  comedcrit  intantcm,do-  • 
minus  porci,dcbcttale  animal  brutunii 
tradereiuftitia;,vtmoriatur5&dicit  feah- 
quando  in  Burgundia  vidifte  quendamr 
porcum  in  patibulo  iulpcnfum ,  co ,  quo 
puerum  qucndam  occiderat 

Inhoc  ctiam  vitium  detcltaDile  incV  . 
dunt-,quiproprijs  manibus  coiHTa  natu-j. 
fam  nephas  operantur,  &  inter \^ios  abfqv» 
aliquoconGubitu,cauft  dclcaationis  ve- 
ncrea:,pollutio  procuratur.Vnde  in  Ecui- 
tico  legitur  dominum  dixifle ,  fi  fuent  ho- 
mo  poUutus  noaurno  fcmincegrediaturi 
extra  caftra,  &  non  reucrtatur  vfque  ad  ve^j 
fpcram^doucclauctur  :&poft  folis  occa-^^ 
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!fum  reiiertatur  ad  'caftra  5 1  ergo  grauiori  ^4- 
poena  debct  puniri ,  taiiquam  fbdomita, 
qui  proprijs  manibus ,  aut  data  opera  in  fe 
ipfo  pollutionem  procurauit.  De  ifta  pol- 
lutione  adduco  vobis  glo.notab.  in  cpm- 
nes.3  2  ,q.  7.  quod  peccatu  m,fcilicet  i  mm  u- 
dities,apud  Theologos  mpllities  appclia- 
tur ,  vtrefertBeatus  Thomas  dc  Aquino, 
in  (ecunda fccundx.q.154.  articii.  Et ideo 
a  tali  vitio.nephandiflimo  cauendum  e(l, 
propter  quod  in  pJuribus  relaxatur  iuris 
difpodtio :  vnde  non  datur  aduocatus  ad 
huiufmodi  fbdomitas  defendcndum;& 
quideeodem  vitioarguuntur,tpro  alijs  25 
poftulare  non  poftunt;  nec  etiam  mafculi, 
quimuUebriapaflifunt.  1. 1.  §.  remanet.ft^. 
tde poftulan.&in c.infames, 3.q  8.  iiifi ma- 
fculus  paflus  fuiflfet  muliebria  per.oppref^ 
(io;iem  tyrannorum,  quo  cafu  culpa  ci  no 
iniputaretur.l.  vim  pafllim.  flldc  adult.  vbi 
didtur,quod  violentia  excufit  ^pocnaa- 
dulterij :  quiaomne  peccatum  nalcitur  cx 
VQluntatc.cilIe.32.q.5.vbidicit,quodmu- 
heri,qua:  fuit  opprcfla,nihil  de  fornicatio- 
pcpaut  adulterio  pofiit  obijci. 

Praeterca  hoc  crimen  fodomiticum 
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I  apud  conditorcs  lcgum,&  canonum  intS? 

2<5tum  detcftandum  cft  ,  tq^^iod  fodomita, 
perpctrato  vitio,cfliciatur  dcteftabilis,etia 
antequa dc illo  acculctur,  vcl  condcmne- 
tur:&ratiovidcturin  promrtu:quiafodo- 
mita  cft infamis  ipfo  iurc.  cum  vir  nubit 
in  foemina  in  verbo,fubdatur  infames.C, 
de  adult.gl.ibi  cxponitjfcil.ipfb  iure.fimile 
cxpoQtioiicm  facit  gl.in  d  1  i.in  verbO;pa(- 
fus  mulicbria,dcpoftuL  6cnotat  Iacob.de 
BclIouifu,&Dodorcs,pcr  illum  tcx.in  au- 
thcn.vt  non  luxuricnturcontra  naturam. 
collat.  6.  Idcocum  fodomita  iplb  iure  fic 
infamis,rcftat,qu6d  lincaliadeclaratione, 
fcucondemnationccfticiaturinteftabilis: 
quia  condcmnatio  lcu  lententia,vidctur 
lata  a  lcgc,hoc  eft,lcx  notat  fadum,fcu  de- 
lidum  abfq;  aliquo  hominiSjid  cft,  iudicis 
niiiiiftcrio : &iftudcQntingit,quando  lex 
vtitur iftis  vcrbis  ipfo  iurcco ipIo,mox,vel 
alijs  fimilibus,quae  funt  vcrba  htx  lenten- 
tix,&  habent  paratam  executionem,vt  fu- 
pra  dixi  de  incocftuo(Is,&  dicain  pleniiis 
iufra  incxpeditionc  litcrae. 

Vosetiamampliabitis  procedcre  im- 
n^aaitatcm  huius  ddi^  fecundum  fcri- 

ben- 
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bcntes ,  iii  1.  poft  contradum ,  fF.  de  dona- 
tion.qiiod  ille  qiii  committit  crimen  con- 
tranaturam  ,ipfbiureamittit  dominium 
bonorum  ruorum,  glofl^eftinc.  cum  fe- 
cundum  lcges  ciuiles.  in  vcrbo  ,^aturjE 
contrarias,  de  hiEreticis,in6.  qucu  decla- 
■ando  textdicit , quod  fodomita iplb iurc 
perditdominium  bonorum,&iIlam  gloii: 
refcrt  &  fequitur  Geminianus  ,  6c  com- 
muniter  a  Dodoribus  approbatur  ,  pro 
qua  facit  fingularis  dodrina  Baldi^inau- 
thent.  incoeftas.     delnco-ft.  nuptijs.  vbi 
dicit,tqubd  bona  committentis  vitium^? 
contra  nat?jram,  funt  confilcata  ipfo  iu- 
re:&dominium  illorum  bonoilimefta- 
miflum  ante  fcntentiam  iudicis:  &  ideb 
non  poteft  illaalienarc,  ncc  dc  frudibus 
difponere,  quodfecus  eft  in  criminclx& 
maieftatis ,  proptcr  quodiliud  perpetrans 
nopriuaturiplb  iuredominio  bonorum, 
Ted  adminiftratio  ei  folLim  interdicitur. 
t     Vnum  tamcn  non  obmittatis ,  quod 
tradit  Innoc.in  c.i.de  adui  t.in  VCTfncc  cre 
dim^  quodproptcrvitiii.vbidick,tquod  28 
proptcr crimen  contra  naturam  commii: 
lum  inter  virum  6cvxore,extra  vas  natur.x, 
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non  fit  fcparatio  thori ,  nifi  maritus  vcllet 
vxorciri  fuam  inuitam  ad  hoc trahcrc.  Et 
idcm  tenet  Bald.  in  Margarita  Innocentij, 
2P  in  verbo,vxor,in  vcrfi.fin. f  Addi tc  etiam, 
"  quod^r  dclidum  lodomiticum  com- 
mifliuii  cum  ma(culo ,  vel  foemina ,  extra 
vas  debitum  naturiE,nullacontrahiturafl(| 
finitas  cum  parcntibus  mafculi,  vel  foemi- 
n2e,per  tcx.ad  litcram.in  c.  cxtraordinoriao 
S^.q.^.  vbi  dicittcx.  quodpollutioextraor- 
dini^ria  non  impedit  matrimonium:(5c  ra- 
tio  efl  fccundum  glolT.ibiiquiain  tali  vitio 
non  eft  commixtio  fanguinis,nccvnitas 
carnis.Quod  tamcn  contrarium  cft  in  qua 
cuna  j  alia  fornicatione,ctiam  damnata^ 
legcin  qua  afilnitas  contrahitur,  quae  ma- 
tnmoniumimpedityfqj  adquartum  gra* 
du  m  ,v  t  fu  pra  d  i  du  m  fui  t,&  ifta  con  ckidi  t 
Arc  hid.  i  n  4-  c .  c  X  t  raord  i  n  ar  ia  .q  ucm  refert 
6c fcquitur Cardi  "^anoniftjc in  d.clcm. 
i.i  11 13 .quxft.  dc  coiiUnguinitatc  & aftini- 
fatc 

Vicicamus  nunc,  qua:  poena  fit  impofi- 
if^i  prq  ifto  dcliclo  fbdomicico:  Sciredcbet 
iioiii  auditorc  quod  dclidorum  tria 
(yr>ro-cnrr:i.  Qnxd'"!!  funtlcuia,proqui' 

bus 
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busleuis  poenaimponitur,  Qiiarctini  funt 
grauia ,  pro  quibus  maior  poenairrogatur. 
ftuxdamruntgrauiffima,  acin  illis  poena 
grauipr  imponitur.  pcr  tcx^&  ibi  gloffin  1. 
fencimus.  Cdc  pcenis.  cum  fimilib.  Quae 
autem  dicantur  grauia ,  vcl  grauiffima  dc- 
li<^are(pondctur,qu6d  illud  rcmanct  in 
arbitrioiudicis,  fccundum  Bald.  in  c.  pro- 
pofui  t,  de  appcllat.  &  Barba  t .  i  n  con  fil.  2 1. 
coll.7.inverfi.adducoquodvoIuit.  Sodo- 
mia  autcm  inter  grauiffimaconnumcra; 
tur  delida  :  adco  quod  fi  omncsnon  fo- 
lumdcciuitate,  verumctiam  dc  mundo, 
ytSodomit3epcccarcnt,omncspumndc. 
bcrcnt,c-fi  audicris.  25  q.  5.  &  fic  onincs  c- 
iufdcmcriminisrcatu  diuina  legctcncrc- 
tur.vt  dicit  tcx.in  c.fiagitia.j^.q,  7.  quia  no 
niinus  ardebit,qui  cu  multis  ardcbit,vt  di- 
cittex.inc.multicorrigutur.2  q.i.proptcr 
ciuod,vt  ab  antiquis  dicitur,t  Cartago  ar.i 
truinpa(rafuit,vthabcturinl.fivfusfr  iT. 
qb.inod.vfufr.amit.LcgiturctiaGcncl  19. 
c.quod  propter  hoc  fcoelus,quod  in  fodo- 
xnis  pcrpetrabatur ,  paruulos  fuiffc  ncca- 
tos;  taliscnim  luxuria  diabolica  appclla- 
^ur.propter  quam  ciuitatcs  cum  habitato- 

R  <. 
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ribus  paiiterpcricrunt,  &igne  coclefliop« 
prcflae  &  damnatse  fncrunt. 

lfl:ud  cnim  ap  pcllatur  pcccatum  contra 
32  naturam : tquiaDcusjquicftfummubo- 
num,non  foltim  offcnditur/cdctiam  na- 
turajco,  quia  mulicrcs  a  natura  conftitutae 
fucrunt,vtpartuscdcrcnt.I.2.C.deindicfca 
yiduitatc  tollcnda.&adhoc  inucnta  funt 
matrimonia.i.libcrorum.  ff.  de  vcrb.  fign. 
qu^e  ficri  non  poflunt  in  coitu  contra 
naturam  ,  in  quo  ,  fprctis  muiicribus, 
qux  ad  hoc  crcata-  funt  in  nariira,  non  fcr- 
uaturhumana  fpccics.  EtficDcus,&ipfa 
natura  violatur,qui  non  fic  fccit  homincs, 
vtillo  rnodo  libidinis vtcrentur : c6 quod 
pcf  coitum  naturalitcr  obfcruatum,gcnus 
fit  immortalcvt  cft  tcx.in  praeallcgatal.  li- 
bciorum  appcllatione.  Prxterea  Quinti- 
lianusdchoc  ncphando  criminedicit  ,vt 
rcfcttLucasdcPcnainl.fiue  ex  pra^toria- 
no.  dc  exadoribus ,  &  exccutoribus,  lib.  12. 
Codicis:qu6d  fi  fodomita  cflet  punit^mor 
tc ,  &  poftca  pluries  rcucrterctur  ad  vitam, 
fcmpcr  grauiori  pcrna  ,  ii  eflcL  pofllbi- 
lc,puniri  dcbcrct.  Qui  crgo  laborantifto 
vifio ,  Dco ,  6c  naturrc  aducrfari  vidcntur: 

quia 
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quiaapudDeumfalepeccamm  ,.ur 
grauuis  homicidioreo ,  qnod  homicida 

vnuhomme  taiimm.Sodomita  aurc  totu 
genus  humanii  dclere  videtur:Nota  cft  er- 
go  vobis  grauitas ,  &immaniras  hnius  cri- 
nimis:redeamus  nuncad inftimtam  aiix-  ' 
ftionem  a  qua  fuimus  digre/il.fcilicct^qus 
litcondignapoenahuiusdeliai 

Breuiterrefpondemr,qiiod  fecundtmi 
diuerfitatem  iurium,diuerfx  poenc  i  mpo- 
nuntur   tNamdeiureDigeftorumJicet  5. 
mreconfulnfuerintpagani ,  &scntiics:ta- 
menpro  hoccrimine  delinquentes  affici 
voluerunrpoenavltimiftippnci;.  Dciure 
autem  imperialium  Codicis  ,  hoc  ctiam 
cxprefse  dcciiiimeft,  qu6d  pcena  mortis 
pumri  debeant.d.l.cum  vir  nubitin  fijcmi 
nam.  in  verfi.  iubemus  infurgcrc  lcrcs  ar- 
mariiuragladio  vltore,vt  ex-quifit^  ooe- 
nis  fubdantur  infames.Ergo  videtur.quod 
propter  verbum  cxquifitis  poenis,pofimm 
in  textu,  poena  huius  criminis  remanca  t  in 
arbimocondemnantis.  t  Vndeinciditer  34 
qusnpoflet,anincafibus,in  quibusdciu- 
re  poena  eft  arbitraria,  poftit  iudcx  arbi  tra- 
n vlq; ad  poena mortisinclufiuc r  vidcrur, 
quodpollittatumarbitraripan.ucpora- 
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lem,&  non  perpetuam,quia  iudex  in  arjDi- 
trari  j  s  debct  moderare  poenam,c.vt  inqui 

35  fitionis.in  verbo,modcrari,de  accufat.til- 
lud  enim  verbum,moderari,  importat  di  - 
ininutionem,&  non  augmcntum.  c.  fi.  in 
vcrbo.moderationis  verbu,  extra,de  verb. 
fi<Tn.crgo  non  potcritimponerepoenam 
mortis :  quia  fi  iliam  imponcrct,  non  eflet 
niodcrari.Et  vbi  iudex  debct  punirc  poena 
extraordinaria  vel  arbitraria,  non  potcft 
imponi  poena  capitalis :  quia  illa  non  ap- 
pellatur  cxtraordinaria.  6cita  in  tcrminis 
dccidit  Alex.  confi.  13.  incip.  attentis.  in  7. 
volu.  Praetcrea,acccdat  riQtabile  didum 
Panor.in  praeallegato  c-  dc  caufis,  qui  allc- 

36  gat  Hoft.hoc dicentcm,fcilicet, t  quod  iu- 
dexcfScitur  infamis ,  fi  finc  caula  apponat 
mitiorcm  vcl  maiorcm  poenam,  quam  fit 
a  iure  ftatuta.pro  ifto  dido  cft  tcx.multum 
fingularis.in  1.  feruos.  in  verfic.  graui  infa- 
niia  fit  notandus  iudcx.  C-  ad  1.  luliam ,  dc 
vi  publica.nifi  hoc  facerct  cum  caufa:quia 
tunc  non  poftet  augere  vel  dimirmcre  poe 
namaiurevcl  a  ftatuto  municipali  praefi- 
xam.vt  notant  Bart.&  Ang  per  illum  text. 
in  1.  quid  ergo ,  in  § .  poena  grauior  vltra  le- 

gem 
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gem  impofita.  IF.  de  his  qui  notan  tiir  infa. 
Goncludite ,  quod  in  hoc  dehdo  Ibdomi- 
^ico  iudex ,  probato  crimine,  non  debebit 
citra  pocnam  mortis  arbitrari ,  pro  quo  fa- 
cit  tcx.in  § .  itcm  lex  lulia.  Inftitut.  de  publ. 
iudic.vbi  Imperator  luftin.appcllat  Sodo- 
mianl  nefandam  libidihem.  6c  clarior  tex, 
in  authen.  vt  non  1  uxurictur  con  tra  hatu- 
ram,collat.  6.  quibus  cohcordat  text.  in  L 
Ibllicitatores.§.  qui  puero.in  verbo.capite 
punitur.  ft".  dc  extraordinarijs  criminibiis. 
quas  fuit  canonizata  in  c.  fbllicitatores.  §. 
qui  puero  ftuprum ,  in  verbo,  capite  puni- 
tur.dc  poenit.diftind.i.  Reftat,qu6dper- 
fedo  flagitio ,  de  iure  ciuili  pro  hoc  crimi- 
ne  imponitur  poena  mortis,nec  iudcx  mi- 
tioremarbitrari  poterit,vtexiuribus  fupra 
allcgatis  appaiet.  Ex  quibus  rcportctis, 
quodlicctiudex  non  debeat  arbitrari  de 
poena  mortis,  vel  mutilatione  meilibri, 
hoc  tamen  non  habet  locum,  quando 
qualitates  feu  circumftantiae  perfuadent, 
pbeham  mortis  efte  impontndam,vt  in  ca 
fu  pra^fcnti,&ita  cocludit  loahnes  de  Imo. 
in  i.z.fflde  publ.iud.quem  refcr  Alcxan.in 
praeallegato  confi.14. 
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Dc  iure  autem  canoico,  fi  loquamur  iri 
foro  con(cicntia:,&  tunc  clericus  &  laicus 
iudicantur  ad  paria,vt  in  foro  poenitentia- 
li  ^qualis  poena  eis  imponatur,prout  fupe- 
rius  dc  coitu  facrilefi;o  &  incoeftuofo  didu 
fuit.  Inforoautcm  contentiofb,  Sodomi- 
ta  fi  fitclericus  ,propter  incontinentiam, 
cuiaeeftcontra  naturam,debet  deponi  ab 
ofHcio  &  bencficiojvel  fi conftet  ilium  cle 
j  ^Ac  incorrigibilem,  dcbet  recludi 
in  aliquarcIigione,vtibiperpetuam  faciat 
pocnitcntiam,  t  Cic  clericus  in  foro  con- 
tcntioIb,debet  deponi  k  perpetua  admi- 
nillrationc,  &omnibus  bencficijspriuari, 
&  in  perpcruum  carcecem  detrudi.Si  ver6 
fodomitafit  laicus,dcbct  cxcomunicari  & 
ficri  alicnus^  coetu  fideIiu,quoufq;  condi- 
gnamfecerit  poeniteritiam.iftceenim  poe- 
no:  canonum  ftatutx  fuerunt  in  confi.  La- 
tcrancnfi.  inc.  clerici.  &hocibinotatPa- 
nor.cxtra,deexce0ib.pra:la.  Etfiquifpiafn 
vcftrum  quserat ,  qnx  dicatur  condigna 
poenitcntia,&  (alutaris.>  dicite  pront  fupra 
di  dum  fuit,quod  illa  rcmaneat  in  arbitrio 
iudrcis  ccclefiaftici. 

De  iute  diiiino/eu  legc  veteris  teftame- 

ti, 


1n  Tit.De  Pv^b.ConcVb.  zjr 
ti ,  fodomita  punitur  poena  mortis.v t  Lc  - 
,     uitici  20.  cap.  &  Exodi.  22.  quibus  dicitur 
V  rodomita  mortc moriatur.  ibi  etiam  dicit 
dominusad  Moyfcm ,  malcficos  non  pa- 
^  daris viucre.&in c. rcos languinis. 2/. q.  > 
tSed  aduertite,qu6d  quando  in  vcteri  u  g 
ilamentofit  metio  fimpliciterde  morte, 
intelligitur  de  morte  acterna  &  non  dc 
corporali :  ergo  vidctur ,  quod  eadcm  Icgc 
vctcristeftamenti  fodomit^e  non  dcbcnt 
pati  mortem  naturalcm.  Scd  ad  tollcdum 
iftud  obicdum  ,  adduco  vobis  textum  c- 
tiam  loqucntcm  demorte  naturali  ,Lcui- 

tici,2o.cap.vbidicitur,quodmulicr;qu2C 
luccubucrir  cuilib  cr  iu  mcnto.fimul  inter 
ficieturcumco.t  Scd  vosvidctis  dictim,  3^ 
quod  pro  hoccrimineclcrici  dcgradatur, 
&  pote(bri  tcmporali  rcmittunturdcmu 
illis  ac  cctcris  Inicis  imponitur  poenaignis: 
quiacond:mnatus  ifto  crimineviuusco- 
buritur,vt  citius  memoria  liominis  delea- 
tur:  ficut  de  ha:reticis  conftitutum  cft.  Er 
ccundum  Hieronymum  intranflationc, 
oc  vitium  eu  tantcc  detcftationis,vt  ilhid' 
folum  nominarc  fit  turpimmum  pol- 
luaturque  osloqucntis  fubijcicns,  quod 
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apudDeum  Sodomiaiiitantum  eftdctc- 
ftabilis,vt  illa  nodcqua  rcdemptor  fuit 
.  Q  natus ,  omncs  fodomita:  fubito  perierint. 
&  f  dicunt  quidam ,  illa  node  Vergiliuni 
peremptum  fuiflc,  qui  quam  plurimiam 
tadus  crat  illo  vitio  fodomitico. 

Apud  hyftoriographos,  concubitores 
piierOrum  vltimo  fupplicio  afficiebantur, 
acalijsdiucrfispqenis  punicbantur  lecun- 
duiTllcgem  quam  tulit  Scatinius.&refert 
Valcrius ,  proptcr  hoc  delidum  Cornehii 
in  carccre  fincm  finijfle:legitur  etiamSca- 
tinium  f  uifTe  condcmhatum  e6,quod  tan 
tuiii  cuni  fiUoMarcelUftuprum  tentaUe- 
rat.  Lucius  Tribunus  militum  a  Plocio, 
que  ftuprarc  volcbat,  occifus  fuit:&:  quam 
plutcsaUj  ^qui  hoc  peflimo  vitiolabora- 
uerunt  iiac  lcgc  Scatinia  funt  condcmtia- 
ti:quos am ple  rcfcrt  Eguinnarius  Riualis, 
Scnator  Dalphinalis ,  in  Ubrohyftoriai  iu- 
ris  ciuilis.  Legitur  etiam ,  tqtiod  Semira- 
mis rcgina,qua:Babylonicam  vrbcm  fieri 
fccit ,  tantx  fucrit  libidinis  &  fpufcitiae ,  vt 
modo  fiUum  proprium,  fcd  ctiam  equum 
vfq  j  ad  coitum  amauerit. 

Prseterea ,  tcfte  lofepho  ac  alijs  ha^brai- 

cis 
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f^^^^^-  ^niicJibidims 
^   Mu.a  aOicaaiL;  jra  c|iiidem>vtvt]Io;6 
nuics  ratcrent       alicbi  ia.quomm  nni- 
(liios  libidointantum  incclll 
ab  hoftibus  colcndi«?n!-m 
confpurcabai 
rum,cuiusr>  r-^ 


*^vtnoli? 

nuptiarum,quali' 
fcconHi 

CMorrit' 'n.i 


•Jir 

cum  tran(' 
apti!  ictnc- 
xquifirifTiino 


'i-a.u  ji,,  ayiionv. 
oncubuiH' 


uuisctiam 
'  ^  <^i!iido  dc 
'lcciono,cumafi' 
.  .  gcnuitpullam, 

iXpanformitcrFuluium  cum  cqnn  (v^itum 
habuiflc,& cxca hypponam  kik . ,  ab 
cqunmnnTdenominatam:  Alij^ui^au 

-  quostantumcx 
pc.iL  vltima  ilauiiiuiiani  exu<}io. 

VJtimovidcanms  adqucm  ipcdktco- 
jgmtio&punitio  huius  crimmis.  Brcuiicr 
concUidatis.  qu6d  iudcx  cccJcfiafticus  dc 
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ifto  crimine  habct  iurildidioncm  ,v  t  de  co 
pofllt  cognolccrc  criam  contralaicos,vt 
cfl tcx.in  c.clcric       i  cvccflfib.prxlar. 
qucmadhocnc... fvb.icicx- 
comniunicationi  fubduiiiciL  ,  cij,6  rcxt. 
43  illcclare probat ,  t  qiiod cognitio & puni- 
tio  fpcdat  ad  ccclcfiam.  Iftam  opinioncm 
tenct  Abbas  in  c  Archicpifcbpatu^extra, 
deraptoribus  vbi  dicit,qu6d  qualitcrcun- 
que  homines  peccent  contra  naturam^ 
vcl  i  n  adn  vcncreo,vel  adorado  idola ,  vel 
alio  modojdum  tamc  1  P''ccatum  lit  con- 
tra  naturam,ecclcria,  cu«in  contra  laicos, 
habctiurirdidionem.Etpcriftdmrationc 
concludit  Ibanncs  Andrcas  inc.i.  de  vfur. 
in(5.qu6diude.\     '  '  ifticuspunitvfura- 
riosetiairi  laicos-  qui  vlurarij  dicipturdc' 
linqucrc  contra  naturam  j  cuni  faciunt 
gcrminarcpccuniam,qiixtiaturalitcrno 
germ i nat  ida ci\  ^'^'^  ■  • " v s     ; n io,quod 
ccclcnacognolv... 
riusnon  infillo.  Scd  ^ ...... ^ 

ciant  pvq  dcclarationc  yr 
cierum.  Quomodoautcm  c 
tur,profimplici  fornication 
cubinatu^iiblico 


uCO  Vli 

-^-^  fnffi. 
arum  !pe- 
punian- 

proc 


/ 
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dcclarabumrintcx.inrra.nuncclarefeof- 
fertnoftrarub.dc  publ.concub.  culus  vcr- 
baexordior.  de, 

S  V  M  M  A  K  I  V  M. 

tclhgi^  ^ 
2  Pr£pofttio,l)e,qmntum  atttnct adinum  //- 

^t^^iirnyucipittirdeciarmueyveldemon  - 
patiue,  tiim  ad  octilnm.quam  adtnteL 
lcSlum,quiapcr  rnhrum  declaratur  ^ 
demonflratur  quid  author  inniqrofit 
tra6faturus. 

1 11  c  A  iltam  pfa^pofitionc , De, 
&eius  cxpofitioncni^Dodorcs 
vtria/qj  iuris  quamplurimuin 
J-^^^^oraucrunt^&diucr/astradi- 

deruntfighificationcs,praecipueAlbcr.de 
llofatc  /upcr  codc  vcrbo  A  Lucus  de  Pcn- 
iia,m  l.omnes  iudiccs,dc  dccurionib.  libn 
i2.Codicis,  &  dominus  Francifcus,  dc  Pa- 
iiinis  m  tradatu ,  dc  officio  &  potcftatc 
capituh  /cdc  vucantc  ,  vbi  ),  ojiit  phif- 
quam  vjginti  quinquc  fignific.iriones, 
quas  pro  nunc  fuperfluum  cfTct  recitarc. 
tgo  autcm  dico ,  quantum  attinct  ad  prx- 
lentcmlocum,qu6dprcpofitio,Dc ,  tri- 

S  2 
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276    Bekm.  Cho.  Commen. 
phcitcr  poteftintelligi.  tPnm6,vtpon 
tur  proialia  praepofitione,  pro,&  proifta 
^  cxpofitionc  facit  tcx.in  §.grauiffimum ,  in 
authcn.vt  numiu4icum.collat.p.  in  vcrli. 
dc  qualibet ,  id  cft^prb'  qualibet ,  &  m  §.nc- 
ccflarium,in  verfi.de  qualibct,ti  t.lupra  al- 
lcgato:6c  tpx.clarior  dc  iurc ,  in  l.venditio- 
nem.in  vcrbc^dc  quo,glofl:  ibi  cxponit,id 
cft,pro  cuius  <rtilitatc,fl:de  aqua  pluuia  ar- 
cend.quibus  addite  tex.notabilem ,  in  1.2. 
§.lcnocimi  ,in  vcrbo  ,dc  adulterio  vxoris, 
dcbct  cxponi ,  i4eft,pro adultcrio,  If.dc  a- 
dult.  &fccundum  iftamexpofitioncm  di- 
ccmusde  publicis  concubinarijs.§.Adifta 
cxpofitio  nonvidcturciuilisiquia  in  hoc 
tituio  nihil  proeis,fedcbntracosdccidi-' 
tur:quodintcUi:       tcmpcralitcr  5  Ipiri- 
t'   '    -  lutcn '  '  ■  clntur  dc fmorc  animx 
-  -r.}-:^  cato. 


'nin 

rr 


liiOii 


^c 

Qiyzh^  iiitciii 
k-  na,c: 
tcnrio  i'.  ciiuaic 
6c  Deo  animas  iucritacerc ,  vt 
i .  V. . .  .  -      •  c.  cii  m  contingat.  c 

iurciur.  ^  fic  du. .  ^ .  -  .fp e^ibus  idcm  cft 

dice- 
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cere,de  publicis,vel  pro  publicis  concubi- 
nanis. 

Aiia  (?v  cano?Tiica  poijii  C  iiv  cxpoiiuo, 
vt  ifta priepoiitio,  dc ,liuiiatur pro  didio- 
u  e,pr  op  t  cr .  &i  ta  accepi  t  C  i  ccro,  I  i  b .  I .  Epi  ll. 
qucm  ctiam  rcfert  literarum  princeps  Bu- 
daeus,in  annotat.pandedlaruai.  inl.redhi- 
f    bere.ff.dc  n?rlil.  edid.  authore  Cicer.  (k  di- 
cciuc.  1  ai     ^Liim  mngnitudo  cfl:  tuotum 
crga  mc  meritorum,  vt  quoniam  tu  nifi 
pcrfcda  rc  dc  mc  non  conquieuifti.de  me, 
inquit^id  eft,  propter  me.Similem  expofi- 
tionem  fccit  Impcrator.in  1. 1.  C.  quando 
ciuiUs  adio  criminali  preiudicet.in  verbo, 
de  re  familiari^glofl^.ibi  exponit,id  cft,pro- 
pter  rem  familiarcm.  Er  ifto  modoiumi- 
tur  apud  Vlpianum ,  in  1.  diuus  Pius.  ff.  dc 
petitio.iisered.in  vcrbo,dc  quacontroucr- 
fia,  gloi^ibi  exponi  t ,  id  eft,  proptcr  quam, 
Ideofecundum  iftam  cxpofitioncmdica- 
nius  fupplcndo  ad  rubricam',de  publicis 
concnhi  narijspuniendisjhoc  eft,de  pocnis 
propt.v  (  ubl2cos,concubinarios  indudis: 
nam  principa!itei*ha:cconftitutio  induda 
fuit  proptcr  illos  punicndos ,  6c  in  cafti  nc- 
ceilitatis  iuxta  fubiedam  matcriam,vna 

S  3 
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didio  sequiiioce  &  fynonimicc  puo  alia 
plerumqj  exponitiir,vtnot.glofl^.&  DD! 
in  l.eas  caufas.fF.de  conditio.&  demonfti-. 
quod  cfl:  vtile  pro  rcfcriptis  Apoftolicis, 
ad  raluandam  malam  granimaticam, 
2  fVcl  verius  dicamusjquodiftapr^pofitio, 
Dcaccipitur  hicdcclarariuc  veldemon- 
ftratiue,t^m  ad  oculuni ,  quam  ad  intellc- 
dium  pcr  rubricam  dcclaratur  quid 
authom  nigro  tradiaturus  fit,  vt  videtis 
cum  fcciflcmomnibus  rubr.  iiiris:&ifta 
vidctur  veriorcxpofitioreicdisalijs. 

^  ^  L       I  s  c  0  usi^c  r- 

himriis. 

S  V  M  M  ^  K.  l  V  M, 

/  lura  facientiadc  ,,^ubiriario  mentionem 
ahfoLute  intelliguntur  de  puhlico,  ^norh 
deoccfdto. 

2  Pcccata  latentia  in  hoc  faculo  non  hahent 

vindtciam. 
;  o  fficiales  Epifcoporum ,  publice  corrigentes 

ckrices.  occulte peecantes  ,non  (jorreSio* 

nsfedpro^ttQres  canon  appellat, 
4  rhr'f^''s  conuerfatfts  eft  cum  publicanb^ 

pt,ccatqrthtid. 

'^effhinarij  pojfunt  dici  tn  triplici  diffe^ 

renti^ 
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remifciltcctHricieMr^,&Urg., 

6  ohfcuritasdrrmiiured.tmfiAtur,vndetc...i 

ohfcure  defomns)  ttcrum  venitexamt* 
nandt44. 

7  Superfluei»  inftrumentis  aut  altls  di[^9(l- 

tionibtu ynullum  verbum,  nulla  dt^it 
apponidebet. 

O  c  dicit  ad  d  f  ^ercn  tin  m  occul- 

toriim concL  ly dc qui- 

buslicctPnpa  infra  faciatmcn- 
tioncmjtamcndccorumpuni- 
tione  in  hoc  titulo  explicite  no  agitur ,  fcd 
remanetin  difpofitioneiuris  communis. 
yndcinforoconrentiofotiurapunicntia^ 
abioluteconcubinarios,irttclIigunturprx 
cipuedepubIicis,&n6ndcoccultis  tquia^ 
pcccatalatcntiain  hoc  fcculo  non  habcnt 

vindidam.c  chriftianareIigio.32,q.5.  quia 
ecclcfianoniudicar  dc  occultis,fcd  iudi- 
cio.  diuirip  relinquit.  1.  crubcfcant  impi;. 
32.diftind.  in  yerfic.  de  manifcftis  qiiidem 
loquimur:  quia  fecretorum  Dcns  cogni- 
tor&iudexeft.tQuitcx.videL... .  .ccrcco-  ^ 
tra  certos  ofticiales  &  vicarios  cpifcopo- 
rum,  qui,  cCmi  fratcrna  cu  monitioncclc- 
ricos  occulte  peccatcs  coirigcrsdcbercn  r. 

S  4 
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acn  iruuutcftant,  vtpublicefcan- 
dalum  patiantLiu :  vndc  canon  tales  noii 
corredores , fed ^rodi torcs appellat.  Sci^ir 
bii  .iiNicolni^  ...  ..[ouicoIiTipe- 
r;-! rori ,  Q 1 1 1  .  -'^rm  r  unire  prasfby- 

L^x^j^j^Ljaui  (  -,.uiLcs,dicens,(eIe 
gitTci!^  fcri- : uiii>,o  anpcratorConfta- 
f''"'       Mu  \  ■  '  pcccantes, 

^pcri.  b  aii;s 

OG  h:  uraniiimptiue 


in  hr 


Yorfcfnoscrgo 


proditorem. 


oncm  rcdea- 


bus  :  Icicba». 
qucmcclauitocro 

Etvt  ad  conccpti^ 
mus,rriEmitturi  iiautorcs,qu6dcon- 
cubinarij  pofllinr  diriin  trinlici  diff.  rcn- 
4  t'"vPnmofftrieu.        ,  .  , 

^o^-         "  ^ 'vfifmvcn 

nteiuris,coii 
aui  cx  affed'  a- 
ninvxore 
unt  correlatiua  intcr 
aarium,&di(pon- 
rnin 
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In  Tit.DePvb.Concvb.  281 
rum  in  vno,vidctiircflc  dirpofituinalio. 
Yndein  ftatiito^aiitaliadifpcAionc  flmo- 
rabili,appcilatione  concubiiS  (Scconcu- 
binarij,con  tinentur  tantum  illi,  cum  qui- 
|-  bus  nuptiae  efle  pofllm  t:  &  ideo  fi  ftatu  ru  in 
dicat ,  quod  concubina  fcquatur  forum 
concubinarij,debctintcIligi,dcfoIutis.Sc- 
cundo  ,ifte  tcrminusjconcubinariusjacci-- 
piturlaige,vtmtclligaturdeiilis,qui  tcnet 
muliere,nonex  affcdu  matrimonijjicet 
\  ^n^bofintfoluti, vtfaciutfcholares, qpro 
certo  tepore  puellas  inducut  in  eorum  flu 
^dijs  :  quia  illac  proprie  vocantur  focarix 
^  /cholarcs  fornicatorcs',fcd/cxundnmIar- 
gam  fignificationem ,  concubinarij  6c  c6- 
■  cubinx  poflTunt  appcllari.  Tcrtio  accipi- 
t  turlargiflmi^,&rccundum  communem 
;  &  vulgarcm  vfum  loquendi,concubinari j 
[  appcllari  poflunt  faccrdotes ,  aut  alij  con- 
Ibtuti  in  facris,vel  vxorati,qui  vltra  vxores 
I  carnalitcralias  muliercscognofcut^quos 
lcx  ciuilis  proprius  loqucndo,aduItcros  & 
pvcxilcgos  nuptiarum  appcllat.  1.  quamuis 
fC.adI.Iuliam,deadult.  Vndcfccundum 
propriam  fignificationcm  vocabuli ,  con- 
f  cubinari  j  appdlantur ,  quos  lcx  canonica, 

S  5 
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2$2     BER.M.  Cno.  COA' 

&i(VaPa^isconftitutio ,  taiiquam  con 
cubinariofmandat  pun ;  fti  con 

cubitus  adulrcrij  &  lacrilcgij  magis 
quentcnnu-,tamcn  nin^-Kuionciudica 

ctiamccckn.i'^"  -  atimpuniti. 

Expcditisvw...  ;....-....,^apercft,vtad 
titulum  tranrcamus,inquaprotcftor,nor 
lc  mc  aliquid  fcntircaut  tencre  alitcr ,  qua 
quodfcdcsApoftolicac^  itcrEc^ 
cleria,rcntiunt&tcr  iprotcfta- 
tionemfccitloachim.Abbas  incdamna 
mus.cxrra,dc  iiimma  trinit.  &fidecatlioI. 
Proccdam  pcr  diiitioncs  icuclaufiilas  fe 
paratas,vt  ca,  qux  diccnda  funt,faciliu 
poflint  intelligi,&  memoriac  commcnda 
ri:quoniam  partitip  animam  incitat,men 
tem  prxparat,memoriam  confcruat,&  fa-. 
ciliorem  pro  iuuenibus  dicit  intelligen-. 
tiam.  1.  Caius.  §.  Titius ,  in  verbo.pcr  duas 
partcs.fF.de lcga  2.& i n  1. 1. ft: dc  doli  exccp. 
&dicit  philolopus ,  quod  pcr  partcs  facili' 
perducimuradcognitioncm  totius:&vcr 
ba  docentis  prplata fub  prxdubio  inuolu 
6  cro,pariunt  duplicitatcm,tfeuobfcurita« 
tem  ,qua;  om  ni  iurc  damnatur.  vnde  quae- 

iibct  fcri  prnra  fi  oblcurc  loquatur ,  pro  no 

^  fcrii  t 


Early  European  Books,  Copyright  ©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


I 


InTit.  DePvb.  Concvb.  21» 

fcriptahabetur.l.i.infi.ff:dcjisquepron6 
|cn.haben.Sic  teftis ,  qui  obfcura  depofuit 
iterum  venit  examinadus.  c.  cum  clamor. 
de  teftib.&  paria  funt  non  re/ponderc ,  vcl 
obfcur^refpondcre.  l.dea:tatc.  §.  nihilin^ 
tereft.ff.deintc.a(aio.  Et  generalitcr  dica- 
tis,quod  Doftor  nunquampcrvcrbacx- 
traneadebct  proponerc  diftaliia,  fed  pcr 
communia&vfitata.  vtnotatur  incrcla- 
tum.87.diftin.tEt quiaBald.in rub.dc co-  7 

?rahen^mp.refert,quodinftrumentisfeu 
contraaibus  &ali;s  depofitionibus ,  ncdu 
claululx ,  verum  etiam  nullum  vcrbum 
fuperuacu.^  dcbet  intelligi  fuifleprolatu, 

lcd  debct  aliquam  virtutem  opcrari,fccun 
dum  fubicaam  matcriam ,  1.  hanc  Icgcm, 

invcrbo,fupcruacuumnone/re,dccontr 
cmp.&ml.ftipulatus.inprin.ff:dcvfur.& 

dicittcxtc.fiPapa,depriuilcg.in«.quod 
verba  dcbent  opcrari,&dicit  ide  BaI.quod 
adtusampliantur  pcr  diftioncs  ampliati- 

uas&copulas.l.quifundum.§.quiagrum. 
fl-de  contr.  emp.  3,  dm  lequitur  Alex.  in 
cofi.8j.1n4.vol.  £T. 

S  V  M  M  A  R.  I  V  M, 

rtrba  fecundum  fuhiefhm  mattmr» 
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qumdoa^  improfrUntur ,  &  vna  dicim 

in  altcramrefoluitur. 
2  ^  Continuatio  cjuomodo  '^if^^m.ittir. 
i  Stat^uentium^r  ^  oltwt^fcm^ 

femperin  rcjc,  v  - -i^is rcc^^.. 

4  BtciiOi^iinconti/iiiiitioHC  eU  rcfct 

prdiccdentium  ,fcut        ,  Item.  J 

LIc  ETlintin  \ordie-J 
tcsperiftam.  ,tame 
iii  corpore  iuris  no      ncritur  ' 

ponatur.  Rcfpodctui^quoatriplicitcr  po-| 
tcdinteiligi.Prin       ;ponitur  pro,etiam.1 
§.dequibus,C.dc  nouo  C,faciedo.<3cnota^| 
tur  in  l.i.in  verbo,nam  5c  rcipublice.lF.foL 
matrimoh.  qux  didio  cxtat  implicatiue: 
idcbfenfus  crit,quod  Papa  nec  dimi  fta- 
tuit  circa  pacificos  poflcflbrcs  fcd  etiani 
intcndit  ftatucrc  circa  publicos  con-. 
cubinarios ,  &  iftc  inicllcaus  non  vidcturj 
ienus  a  prsedido  (enfu.  .j 
Sccundb  ifta  copuIatiaa,Et,poteft  refol- 
uiin,  didionem ,  Itcui ,  vttradit  laf  in  l.re 
coniundi,in  9.colLvcrfi.copulatiua,<5crc-i 

foluitur  in ,  ltcm,ii'dc  icga.^.pro  quo  faci  t 

tcx 


IN   TiT.De  Pvb.CoNCVB.  28> 

x.iii  l.Luciiis.§.qui  habcbat.iF.adTrcbel. 
f«cin  i,triplici.ff-clcvcrb.&rcr.Rg.&inl.cu 
rquidam.  C.  cod.  tit.  &:inl.lacpe.ff  de  vcrb. 
6crcr.lign.  f  vbi non vidctur abfurdum de  i 
iurcquod  rationc  fubicdjE  matcria:  verba 
quandoq;  imj)ropricntur ,  &  vnadiaioin 
altcram  rclbluaturA  hoc  tradit  Oldradus 
xoniagp.  Sccundum  iftam  expofitioncm, 
ifta  didio ,  Et ,  llabit  con tinuatiue ,  &  erit 
Ifenfus  5  quia  liiprain  tit.  priecedehti, Papa 
traaauit  ccrtos  uiodos,quibus  quis  decla- 
ratur  non  habcCc  ius  in  bcneficijs,nunc  in 
iftotitulo  ponit  ahum  modumpriuatio- 
nis. tNec  ifta  cxpofitio  vidctur  contrariari 
diifinitioniconti' ''r  nonis,quc\:  cft  adus  ^ 
uccefriuus tcndci perfea:ioncm  eiuf- 
cm  matcri       lilacenfet'         j  mcns 
px  ftatticn  11       ndum  quam  verba  in 
iiguntur , & nc        Mitrn.c  frciindo re- 
quiris.in  vcrbo,verba  in  tci^ '  » 
tqnia  in  rcfcri  ptJ«  (:^\^  ih 
punusvoli:  .    ...... .umc\ 

tuentium,CA 41...  ^  ino  rccipitinterprcta- 
tioncm.  Vndc  dicit  Lnpcrator  in  §.  fin.  in 
auth. dciudicibus.  coll.  6.  vokunus  cnim 
iiod  legcs  noitrae  voiunt:idcm  crgo  cft  ac 
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4  fi  Papa  dmflct ,  itcm  infupcr  ftatiiimus. 
fNeccrcdo  mcliorcm  cxpofitionem  poV- 
fcdari:quiadidio,&:,maxime,incontinua 
tionccftrcpetitiua  praeccdcntium ,  licut 
didio,itcm  1,  Seiae,§.  Caio.flf.dc  fund.inftr. 
&l.pr2etor.  §.critqj  ditFcrcntia.iF.de  vi  bo- 
norum  rapt.Itaconcludit  CorncuSjtonfi. 
387.verr1JLicccdit.in i.vol  <5cBart.in pra^al- 
legato  §.Caio.(5:  in  iSiu.^.  cuidulcia.  fF  de 
vino  tritic.<Sc  olco.lcgat.vbi  dicit,quod  co- 
pulatiua,&,liabct  rcpcterc  qualitatcnl  prx 
cedentium. 

Tcrtio  dicatis,quod  ifta  copulatiua,  Et, 
ponitur  amplificatiuc,  vt  hotatur ,  m  1.  cu 
antiquioribus.  Cdc  iurc  deliberan.  &eiu^ 
propria  natura  cft^diuctla  coniungcre,6c 
potius  ampliare  >  quam  rcftringcrc.Corn. 
cofi.i04.  iaci.licct.pcr  tcx.inl.ca  tamead-, 
ied'  ^'^c]egat.3vbicopuIa,Et,cxtatau- 
gmcriiat ;  \  rton  rcftridiue,  fcii  dcmo- 
ftrat  licitur ,  &  quae  eius  cau(a  pa- 

rata  fa  gctur  lcgatu  ni :  detrada  con- 
iun<fbionc,r.ainuitur  rcft"ingttur,  fecun- 
dumEar.in^  ?  r-  ^o^^  v.vinlcun£los 
pQpp^o^  -  '^^ta.&inducitam- 
pliaii^  .cu,  vjLi.r  Ipcciiicc  dida 

funt. 


In 


iT.  DePvb.  Co 


I  fiint.Rom.con(:46o.incip.ilIa  verba. 
I  N  S  F  P  E  R. 

S  V  1    A        I  V  XV. 

Exfojhioms  natiiraeji,  rempemtuiohfcu^ 
ram  deducere  ad  cUritatem  ^  vcrarn 
interpret.ttionem- 
Credcndum  non  cH  alicni  quantxcunej^  fu 
dotlrin  i ,  vd fancTr  ^^,nifi  fuum 
di5ium  ,  lcTe ,  vcLrationc  comfroba- 
Hcrit, 

iJicl (0  tnfuper  quomodo  ekponiiur, 

4  ^^^iofhbcr,fmecompofitioneimfortat ft.. 
gnoris  obli;7'.tionem. 

A  ^iididucnimodcrniTupra 
in  rir.dc  coILit  dupiicitcrexpo- 
nrinr.  Vnoinodo,vtaccipiatur 

prodiclioncprxrerea.&proida 
CApofitionc  allcgn  n  t  rria  i  n  ra ,  qii^  in  vcri- 
tate  ncc  tcxtus,  ncc  gloH-a^  ita  expcnunf 
imoifte  rnmiis  intcileduscxponriuus  vi- 
dctur  cflccontra  natXu-am  expofitionis, 
tqeftre  pcnirus  olv>'-  adcduccrcadcIa. 
ritate&veraintcrprc..L.oneleuexplicatio  ^ 
..cvnde  apud  Ciccr.cxpofitio,^  intcrpre- 
atione  accipit' ir ;  /Id didio expones diifi- 
-  'lior  rcpcritur  quam  diclio  expofita^eriro 
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2.88     BeKM.  ChO.  COMMEiN. 

iftacxplanatio,inru^er,idcft;preterea,n6 
vidcturbona.  Aliomodo  cxponunt,di- 
aioncin,infupcr,id  cft,vltra.Siniilitcr  ifta 
cxpplitio  noh  vidctur  vcra  quia  glo.  prag' 
niaticx  fandionis^qux'  nihil  allcgat,po- 
tuitprobabilitcr  ignorarc  naturam  &  in- 
tcrprctationcm  huiusdidionis,qua  ncc 
^  iuribus  .uthoritatibus  probatj  t  ncc 
crcdendumcftalicuiquantacunq^fitran- 
aitntCATl  doftrina,nifiilludquoddixcrit; 
].  ^  . .  . . ,   .  aprobaucrit.c.  cgo  fo- 

lis.9  <^'0^'"C^' 

Lu,.  ..u.cixiuapii»wiL.i  .i:.L^^  ^....ponotcx» 
Vnomodo.vtdicamus,i  in(uper,idcft 
tiusj&iftaexpofitio  vidctiir  congrucic 
mcnti  conftitupntis,vt  fit  fenfus.Qupd  in 
prcccdcti  tit.Papa  ftatuit  cotra  clcricos  de- 
.     '  rcs  bcncficia  finc  f  it.  vt  ordinarius  de 
ci..  ^  us  in  cis  non  comp  ctcr^-6^  f  nlin  bc- 
iicficia,  dcficicntc  titulo,  al; 
iiunc forti iisilatuit; vr iri  cafii p    v.  v ^ 
(litutionis  ordinarius  pc'^^ 
cum  fuisbencficijs,quamuisui  ci 
'  m,&  iuftum  titulum  habcat.  Sccuii- 
dc-alitcrpotcft  exponi  ,vtdicamiis,  infu- 
pcr,ideft,amplius,  quod  eft  aduerbium 

qua- 
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\    InTiT.  DePvb.  CoNCvj.. 

qualitatis.&habet  vimrepetitionis&cx- 
V  ceflus/ecLindum  Alber.  qiiiallegat  tex.in 
l.fific.fF.delega.^f.&fcrib.ini.  verbum  am- 
plius.fFde rcr.fign.  Nec mclior  poflfct  dari 
cxpofitio,  ponderando  hanc  didioncm, 
infupcr ,  qua;  eft  c6pofita;natura  aute  vcr- 
borum  compofitorum  cft ,  vt  fiat  augme- 
tatio,h6ceft,compofita  debent  auo-cri  & 
reciperc  augmentum.  laf  inrub  ffllblut. 
mat.pergl.inI.i.ft:depofiti.tVbivei-6fcri-  4 
beretur  in  aliquo  adu  abfqj  compofitio- 
ne,tunc  inducerct  ius^  vt  fi  mutu6  tibi  de- 
ccm  fuper  tali  re:vel lego  tibi  deccm  fuper 
tali  fundojifto  cafu,didio,fuper,finc  com^ 
pofitioneimportat  pignoris  obligationc, 
vt  elcganter  tradit  Ro.fingu.  625.  cuius  ca- 
put  exorditur,Comprefta.  temcrarium  ta- 
men  eftbt  rccedere  a  Dodorum  expofitio- 
nc.  Dicamus  crgo,  quod hxc didiojnfu- 
per,exponitur,  id  eft,pra?tcrea ,  qujE  fecun- 
diim  Albcr.  eft  continuatiua  &rcpctitiua 
ad  pr^ccdentia.  § .  praeterea .  In  fti  t  q  ui  b.  no 
cftpermifl^fac.  tcftamen.  exponitur  etiani 
prodia:ione,vItra,pergl.fing.inLSeijE.in 
prmc.fF.defund.Inftrum.&gI.ibi,inverb, 
infupcr ,  cxponit,  ideft ,  vltra  inftitutio- 
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2pO  BER.M.  CirO.  COMMEN. 

ne.didio  ctia,vltra ,  cftimplicatiiia  prxce- 
tentium.  Bar.in  l.qui  ita.ff  dc  dote  pra^leg. 
per  tcx.in  l.fi  vltra.ff  de  fideiuff  Et  fic  om- 
nes  exaofitiones  prsedidx  fccundum  in- 
terpretationcm  vocabuli,<Sc  mentem  con 
ftituentis,pofiunt  fuftineri :  quia  inidcm 
rcincidunt. 

s  r  A  T  r  I  Af  r  s, 

S  V  M  M  A  K  I  V  Al. 

j  Verbum.ftAimmm  yfroUtumdh  eo  y  quihd- 

het  potefiat^  legis  vel  ca: '  ^  condendiy 

inducit  ii^s  nouum. 
j  PapA  eH  ordinmm  cmnium  Chrifiiam- 

norum ,  ^fedes  Afojlolorum ,  eli  mater 

illorunu 

^  ConHitfftro  facia  a  Papa ,  dicitur  facfa  ah 

4.  Lcgatm  /;  fihi cc —'^Ta potejifa- 

cere gCHLrcutiiM  confii.i.^.unem y  idem 
K^rchief  ifcopmin  fynodo  frouincia'  j 
li^^Epifcopminfua  dtcecef  ftatuere  r 
potef. 

S  Imferator  vel  alius  princeps  noneHexem- 

ptus  a  iurifdiBione  Bpifcopi. 
^  Papa  eH  loco  PetritEpifcopt  vero loco  ^^po 

fiolorum. 

/  Capi* 
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;  CApnulumpotcjljhtuere  h  non  conctr. , . .  . 
^  tilv^  jjatum  eccLjh ,  dus  non pojfct  no . 

'^<^'1^cereconfuetudtnes,flujhtuta,veL 
anttqfM  nnrmtare Jlne  ENfcopo . 
'  VntuerjL       'corum.item  dr  rnaHJtiali. 

c  mits  artis  Hatuere pojfu/t  /. 
Vapa  anpojfn/iatum  contra  im. 

to  P^^p^MuendopotcJiirnponerepa-narnmo^^ 
t       ti^fednon  exeaficndo :  ^uta  fihominem 
tpjeocctda.  ,^;et  irrcmlaritatl 

Angelt^/J,.  /V^..v.  ^cfideioJfetkPap^ 
tudicart  cu,nniunicart. 
h  ^^p^f  fubditmomnidocirtn^ctianaeltc^. 

tdeo  non  poteji  contra  cuarHium  dl 
Jpenjare, 

n  Papa  tngradihm  confwgni, 

i^i^aprohibtti5nondtJ}enjui 
t4  Pr^cepta  nr  -^.    ^^^^^^^^  obligantomni 

tempore^. 

15  ^'^^^ttt/feriorcsnonpoJfu;n 

"^pojtoiicjiimmtit&rc^j, 

16  Bpifcopti,  ettam  cum  capitulo  nthihotejh 

liAtutrecontraiiispoftitmm. 
J7  P(^na  Epijcoptnon Jlruanti^  canone^ 

Mi  R^^toquareEpifcoptisnonpotcflriatucrc^ 
^  soniratttspoftiuftm. 

T  2 
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292    Bek..  Chok:Commen; 
jg  papa  generaliter  Hatuendo ,  Itcet  tn  totum 

non  popt  toUere  /W  dimnum  ,  foteH 

tamen  in  fartemoderare. 

20  Papa poteftfarticulariterptuerefuper de- 

cimisnonfoluendis. 

21  Papa  ex  emmenti  caufa  pote^  di(penfarc 

contradiEia^poftoli, 
2Z  Papa  ex  legitima  caufa  poteft  diftenfare, 
qudd  clerici4.s  conHitutm  mfacrisjicet 
fit  monachm^  pofit  contrahere  matri- 
nionium: 

9i  Pdpa  licet  non  pofit  conHttuere  quod  vfu- 
rjtfoluantur,poteJitamenex  tuftacaufi 
facercquodfuliHs  non  computanturi» 
fortem, 

24  Prdatus,  flcognofcat,quodclerictfsconcii' 
hinarius  efficeretur  deterior, fi copellere- 
tur  mox  dtmittere  concuhinam,poterit 
ddtempus fine  peccato  tollerare 
2  5  Inconfueta  propter fcandalum  euitandum 
tollerantur. 

O  c  enim  verbum  a  Papa  pro- 
fcrtur,vnde  fuccedit dodrina, 
quam  tradit  Panorm.  in  c  cum 
^  —      venerabilis.de  iudicijs.  fcilicet, 

1 1  quod  verbum  ,ftatuimus ,  prolatum  ab 

co. 
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In  TrT. De  Pvb.  Concvb.  2pj 
€0,qui  habet  potcftatem  legis  vclcanonis 
condcndi ,  niducit  ius  nouum ,  ergo  noui 
I  iuris  promuIgatorium.glofTin  c.vt  litigan 
teSjin  ycrbo,i(latuimus  ydeoflicio  ordina- 
rij,ino.  quod  fecuscfl:  in  vcrbo,  manda- 
mus.  Scd  haec  opinio  Panor.  abfblute  non 
proccdit.quia  alias  a  iurc  communi  difpo- 
/itumcrat  ,quodclcricus  non  (blum  pro 
pubHco  concubinatu  ,  vcrum  ctiam  pro 
fimplici  fornicationc,fi  erat  incorrigibilis, 
poterat  deponi,&  inhabilis  reddi,&  fiiis  be 
nefici  js  priuari,vt  dicam  infi:a,in  verbo ,  & 
alios  non  publicoscocubinariosaiurefta- 
tutis.Hodieautem  (ccundumquofdahoc 
verbum,ftatuimus,eftconfilij,&:iecundii 
hoc  exponitur ,  id  cft,  confiilimus,in  c.fta- 
tuimus.^.diftind.&  hoc  ibi  glofl^  declarat 
vel  aliter  exponatis ,  pro  verbo,  componi- 
mus,ideft,  admeliorcm  formam  reduci- 
mus  :quia  ita  fe  habet  naturadi^ti  verbi, 
componimus.l.2.§.  deinde.  ff*.  de  orig.  iur. 
Vel  aliter  dicatis  fccundum  Canoniftas  in 
cap.2.in  fin.  extra.  de  iudic.  quod  hoc  ver- 
bum,ftatuimus,intelligitur  (ecudum  fub- 
iedam  materiani  :eft:  enim  verbum  prae- 
fentistcmporis,vndc  non  fignificat  rcm 

T  3 
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cllin  vcii.  Licnt ,  ii^xi  luLuium  fit, 

qiiod  cum  cticctu,&noii  verbotenus  accir 
pitur.  1. 1.  §.  hxc  vcrba.ft'.  quod  quisq;  iuris. 
&rationem  afrignar^ibi  lalbn.quia  verbu, 
AatuentTorir.nrnr  .1  •'•r.rrrnro  indicatiuo, 


lioc  vcrbun-i,<l:atrir 
rauSjquod  i^apa  icu  lcdcs  Apoftolicn ,  iii 
fpiritualibus  <5c  aiijs  adi  lcliafticis 
potcftfaccrc  gcncraleni  conftitutioncm, 
quxomncsrubditosadftrin«7nr  c  fina.de 

2  confuct.t  quin  l*  ^'^^  rO-o  :  )mniii 
C  hr  ifti  a  n  o  r  Lt  i .  I  V .  V  :  ft  m  a  ■ 
terillo"^'^^  c.cunfl          a.iuuai.p.q  3. 

3  fEtidco  conftitutio  iacuia  Papa,  dicituu 
fada  ab  vniuerfali  ccclcfia ,  vt  cft  cxprcf^  ] 
lum  i  n  cap.pia  conndcrarione ,  de  cxcepr. 
in  6  q lu^  in  co  tot.i  ccc  repr^fcntntur, 

.;.  jncip  q  . 

jnouincia 
:eco: 

viou  vhab 

mplia^ 


4 
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In  Tit.De  Pvb.  Concyb.  295 
tuj:  in  ()  nodo  proiiinciali ,  qux  flmiliter 
conftitutioncm  faccrc .  otcfl:,c.quod dici- 
tis.i6.di(lin.  Trrrioampliatcin  Hpiicopo, 
quiinluadicjc.^.. ihtucL-cpotcfl:, c.  vcftta 
nobiSjdcIocnto.Vndcvcnicns  contradc- 
crctum,feucon(titutioncm  Epilcopi,  cx- 
communicari dcbct. c.  fi  quis  vcncrit , cx- 
j:ra,demaior.&obcd.quiain  fua  diceccfi 
ift  maior  quocun q:  principe fcculari illius 
dioecciis  c.omncs  principcs.tit.fupraalle- 
gato.ttA4uoinfcrtur,qu6d  nullus  prin-  5 
ccps  de  iure  com  m  un  i  eft  cxcmptus  a  i  urif- 
didioncEpifco  ijicctfitlmperatorjquia 
adhuc  fubijccrjtur  Epifcopo  loci :  vndc 

bcatus  Ambrolius  adhuc  Epi  (cop%  Thco- 
doOum  Impcratorcm  cxcommunicauit, 
c.duo.96.dil]:ind.6cinc.fiautcm,ii  quocfl:. 
3.&ibi  hocnotatgloff  Imo  fimplcxfacer- 
dos  pra:tcrtur  militileculari;  nam  ifte  cft: 
milcs  Impcratoris  ille vcrp^eft  milcs  Chri- 
fti.  c.  antc  omnia.  40.  diftind.  &  miles 
Chriftiprxponitur,c.  lulianus.ii.quxft.r 
t  Papa  enim  cft  loco  Pcui ,  E|  ifcopi  . .  -  5 
pofuntloco  Apoftolo-Tum. 

Rcftat  crgo  ,  quod  Epacopus  po- 
tcft  taccrc  gcncralcm  conftitutionem, 

T  4 
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296  BER.M.  Cho.  CoMMEN, 

duintamen  non  ftatuatcontra  canoncs; 
'&  fic  valctftatutum  Epilcopi ,  per  quod 
proiiibetur  clericis  fub  pcena  cxcommu- 
nicationis,ne  habcant  in  fuis  domibus,vel 
alibiteneant,vclconucr(entur  cum  mu- 
lieribus  fufpedis  &diffamatis:quia  hociu- 
re  communi  prohi  bitum  eft ,  toro  titulo 
de  cohabitatione  cicric.& muiicr. 

Quarto  ampliatc  in  |Capitulo,quod 
poteft libi  faccrc  ftarnru.c  cii  accf iTiffcnt. 
extra,  de  conftiL  ^  puc  m  lcuibus  non 
concernentibus  ft ' m  ecclefiaeralias  non 
pofletnouasfacerccuAiftitntiones,feufta- 
tuta,  vel  immutare  antiqut  line  Epifcopo, 
c.cum  confuctudinis,extra,de  conluetud. 
Quintoampliatc  procederein  vniuerfita- 
t:e  clericorum  vcl  magiftrorum  ,quacpo- 
tcft  fibi  facerc  ftatuta,c.exliteris,de  conftir 
tution, '  tSc^cto  amphate  in  vniuerfitate; 
laicprum,  qua?  fuTiiliter  poteft  ftatuere ,  vt 
quotidie  yidetis  in  confrat:rijs,&alijs  ftatu- 
ps  ipunicipaiibus.  cqux  in  ecclef|arum. 
de  ccnftitut.&:  ibi  DD<3c  in  l.iin.  in  vcrbo, 
q\]i  ftiirurW. C.de  iurifd.pmn  iud,  Vltimo 

^^njii . .  . .  ^  ilris aljcuius art:is,qvu  pof 

/;,nt  f^z-f^^v^  A  M .  t^  v-  M-^oratglo.  &DD.pcr 

illum 


I     Iisr  TiT.  De  Pvb.Concvb. 
S  illum  tcx.in  prasallegata.  1.  fin.& Bart,in  d, 
I  liomncspopuli.in  i.  quaeft.  principali,6c 
fcrib.in  Li  tem  magiftri.ff.  de  padl.  Et  ita  in 
j  terminis  dccidit  dominusFrancifcusMar- 
jf  cus  decifio.  174.  c6  quod  tales  magiftri  vi- 
denturhabere  collegium  feu  vniuerfita- 
tem,  &pofliLint  conftituere  fyndicum.  l.i. 
§.i  fF.quodcuiu(q:vniuerfit. 
^   Dubitatur  modo,exquo  iftaconftitu- 
tio  eftfecundum  ius  commune  ,  an  Pa- 
pa  poftit  ftatuere  contra  ius.  t  Videtur  9 
quod  fic.  quiaip(ceftfupraius,&eiuspo- 
teftas  latiflimaeft,  &  hacreticum  ciret  di- 
Iputare  de  illa:  quoniam  faftum  a  Papa, 
reputatur  fadum  a  Deo  :  quia  non  pu- 
ri  hominis,  fcd  yicem  Dei  gerit  interris. 
cquanto.  de  tranflat.  praelat.  vpdefPapa 
fl:atuendo,pofl^et  imponere  poenam  mor- 
tis,  fed  nbn  exequendo :  quia  fi  hominem 
proprijs  manibus  occideret,incurreretir- 
regularitatem,fccundum  Bald.  &  Fely|i. in 
c.fi  quis,de  maiorit.(5c  obedien.' flmo  for- 
tius,fipoflibileeflrct,qu6d  Angelus  malc 
aliquid  de  fide  (cntiret ,  poflet  a  Papa  iudi- 
cari  &  excommunicari.  vt  habetur  ad  Ga- 
lat.i,  ybiPaidusinfurgit  contra  ilIos,qui 

T  5 


yoluntiiiueii^..  c..a.  '^'.flc 
diccns,Sedlicctaut  An2,ciLi5uc  cow.wciia- 
gclizct  vobis       crquam  quod  euangcli- 
2auiniusdobis,anathen^i(i  ."F^xquibusvi" 
detur,quod  Papa  potcft  Itatucrc  contra 
ius,proptcrcius  amplam  potcftatcm,qua 
late  traditDccius  confi.s^i.cxordientc^vi- 
fo  pundo.3 .  \ '  ' "  Vos  autcni  fupcr ifto ar- 
ticulo refbiutioiic  concludatis.  Qiiod  fi  a 
gaturdeiure  diuino,  tunc  Papa  abfolurc 
contra  illud  ftatucre  non  potcft  ilicctfit 
maiorApoftolis,cxcepto  Petro  c.funtqui- 
dam.20.quaeft.  i-  quod  li  contrarium  face- 
rct,non  fcntcnriam  darc ,  fcd  crrarc  vide- 
12  rctur:  tqnia  omni  dodrina^  eu^ngclicae 
fubdituseftj&idconon  potcrit  contrae- 
uangclium  difpcnfarc  vel  ftatuere ,  vt  pro- 
batur,in  c.dcinde,  26.  diftind:  &  in  cap.  fi- 
cut,i4.diftind.  Iftam  opinioncm  firmat 
Anthonius  dc  Butr.in  cap.fuper  co ,  cxtra, 
dej|fur  diccns,qu6d  contra  prohibitum 
in  vctcri  vcl  nouo  tcftamcnto,?apadi(pe- 
farevclftatucre  nonpotcft.  Scdantccum 
fuit  fmgularis  decifio  loannis  Andrcx.iti 
rcgula,pcGcatum,dcrcgu.  iur.  in  mcrcu- 
rialibus ,  qucm  rcfcrt  &  fcquitur  Alexand. 

confi. 
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InTit.  De  Pv-b.Concvr. 
tonfi .  49.incip.paiicis  vtar,  i  n  4.  vo:  II  m . 
plcniLispcrSocy.confi.i64.incip.viiiiL  Lil- 
la  Bonifaci;.  Hanc  opinioncni  lcqiiitur 
ctiamAndrcas  Siculus  in  d.cap.cum  in  ec- 
clcfiarum.oc  laf in  d.I  rcfcripta.  C.  dc 
cib  impcr.offcr.vbi dicit,quod I^a..  a  abfb- 
lute  non  pot-(\  rcfcribcrc  con t:  a  ms  c  .  . 

Juim.quc.  arii  lc\]uiturRomrnus,coC 

345.iiKip.circa  pr:mum,vbi  dicit  quod  r  a- 
panonporeft  aliquid  flatucrc  ,  pcr  quod 
immurarctur  gcneralis  llarus  ccclcliit, 
Hanc  ctiam  fcntcntiam  fccutus  fuit  Ab- 
bas.incap.Iitcras.in5  nctab.dcrcftit.fpol. 
vbicondudit,tquodingradibu:>c(  man- 
guinitatisdiuinalcgcprch  b;tis,r.ira  non 
difpcnfir ,  ncc  conaictus  l([  hoc  ViHorc, 
quod  fccus  cllin  prohi  bi  t  is  a  lcgc  h  u  m  a  n  a 
&iurcpofitiuo;quia  licct  (it  liipralcgcm 
pofitiuam,in  c.prarrofuit  dcconccfl'  pra^. 

bend. &in  l.princcps.ff  dclcgibu>, non  ri- 
mcn  cft  /upra  ]. 


1  - 


^anti  conlil.  374.  l. 
char.  fed  illnm  t  ri: 
ad  anim;micS:  laii^ainjm  ,  &vfquc'id 
omncs  conatus.  d  cap.  iuiit  quid.v;r 
t  quia  pracccpta  nioraiia  ncgatiua  onu.i  14 
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aoo  Behm.  Chc  Commen. 
temporc  obligant,etiam  intantum ,  qu64 
iQ  Romanus  pontifex  difpenfarct,velfta- 
tueret  contraca,qux  funt  iuris  diuini ,  ille 
fic  taliter  difpeiatus,non  effet  tutus  quo  ad 
Deum ,  fecundum  Innocen.  in c.diuerfis, 
cxtra.de  clcr.coniugat. 

Ampliate  iftam  dccifioncm  proccderc 
inEpikopo  aut  alio  pra:lato  infcriore  a  Pa- 
pa,qui  nec  contraius  diuinum  ncc  pofiti- 
uum  ftatuere  potcft.  c  inftitutionis  noftrx 
decreta,25.quaeft.2.vbi  dicitur,tqu6d  prae- 
latiinfcriorcsnon  poffuntnecin  totoncc 
in  parte  decreta  fedis  Apoftolicae  immuta- 
re.  &  ad  illum  text.  concordant  plura  alia 
iura,quae  tradunt  Iacob.de  Butrig.  &  Alex. 
in  l.i.fF.  quod  quifq;  iur.&  idem  Alex.  con- 
fij30.incip.in  cau(a,in  zvolu.  vbi  conclu- 
dit,tquodEpifcopusetiam  cumCapitulo 
nihil  poteft  ftatucrc  contra  ius  pofitiuum. 
Canoniftx  in  d.  c.quae  in  ccclcfiarum,legi- 
ftx, poft Bart.  in  praealleptaL  cmnes po- 
puli.ita  fentiunt  .& iftum  articulum  am  ple 

examinat  Hcnricus  dc  Bottis  in  fuo  trada- 
tu  fynodali  Et  ratio  eft  fecundum  cos,qua 
rc  Epifcopi  non  poifint  ftatuere  contra  ius 
canonicum :  quia  finis  iuris  canonici  eft. 
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Iisr  Tit.DePvb.  CoNcvB.  301 
euitarepeccatum ,  &  animas  Dco  lucrifa- 
cerc.vtnotatgloffind.c  cum  contingat, 
idebftatutumfadum  abinferibre  dicerc- 
tur  iniuftum,&  meritb  non  eftet  tenendu: 
quia  Epifcopus  terietur  feruarc  cariones.c. 
ifubdiaconibus.22.  diftind.  quoniamcu- ' 
j  ftos  carionum  appellatur.  c.  cu  quibus.24. 
'  quasft.^.imbliilios  violarct ,  blafphema- 
retin  Spiritum  Sandum.  c.  violatorcs.25. 
quaeft.i.ficutvioIatorleguminciditincri- 
mefacrilegij,!.  omnes, verfi.  violare  teta- 
uerit,pGena  facrilegij  fuftineat.C.  depriui. 
coru  qui  in  facro  palatio  mili  tarit.ergb  mc 
ritbcontraillos,  Epifcopus  nihilftatuere 
poteft,  &:fide  fado  contrarium  faceret, 
cflet  pcriurus,  ex  quo  iurauit  illos  feruare. 
cap.ego.  C.  deiureiuran.  &  dicit  Fely.in  c. 
Jfiquando  ,de^reIcript,  qiibd  praelato  non 
obferuanti  canorics  licitum  cft  refifterc, 
quod  didum  cxtollit  Romanus  /ingulari. 
494.incip  curialisdeFIorentia.  f  vbipo- 
nit  poenam  epifcopi  non  (eruantis  cario- 
nes,&remiftiue  allegat  glofl^  fing.  in  c.la- 
cerdos,2.qua;ft.7.quJE  dicit ,  quod  fi  prxh- 
ti  fint  excom  muuicati,  vel  ha[:retici,vel  fy- 
moniaci,vcl  notorij  fornicatores,vel  non 


p  > 


302     B  F.  IX.M.  C  11  O.  t  O  jMM  E  N  T. 

leL'Liant  canoncs  >  licitum  cftab  eis  rcccdc- 
r        ii n. .  ...  .  .;  .;itiair. 

■  '  ^ '  atio  cil^qiivi  i.    ,  l  Card  AIcx. 
18  ja c.  U oiiiiics, ip.dill:.  t  quod :dc6 Epilco- 
pus  iion  potc{\  ftatucrc  contraiuspofiti- 
I  i  porcftas  condcndi  canoncs  i  m- 

proccflit  a  Dco  :  ncc  talis  pot 
lir  Epifcopis ,  ficut  fumitris  pon- 

>   ^'-'-o  c^nrr.i  illos  nihil  ftatuere 

!  •  ^  jrirur decifum  in  iu- 

qiu  ^>oflit  infnngcrc  lcgem 

:  m  infcrior.  d maiorit.& 

5cmelior: 

niiia  conftltutio  Epilcopi  cft  particularis, 
>otcft lj'/an* , ni(i  rnbd^  :cd confti- 
-^-r  ''s:idcoEpifcopus 

jitotumvni 
:unn^  .  acbct. 

£xquiDLis  tiiaiu  uuiiiua  rcportari  pof- 
funt  Prim6,quod  Epi(copuscontraius  po 
u  nihilftatucrc  potcft.Sccundoiquod 
.  .u-cailhidbcnepotcft  ftatuercquia 
cft  liipra  iuspofttiimm>6cin  eo  fufHcit  Ibla 
vohmtas ,  qux^  habctur  pro  caufa ,  nec  aU- 
t  .:r  quxrcndum  eft  dc  rationc ,  maxime  in 
his.in  quibus  habeat  plcniffimam  difpoft- 

tio- 
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In  Ti  r.  DePvb.  CoNcvB  30^ 
tionem:idcoomniaqua:facitdrcaiuspo- 
fitiuum,prarrumunturfada  cum  iufta  ra- 
tione,cxquoccnfctur  habcre  omnia  iura 
in fcrinio peaoris  c.i.deconftit. in 5.  &in 
l.omnium.C.de  tcftam.  &  hoc  cft  proptcr 
vaientes  viros  ciii  dcbcnt  fibi  affifterc,vt 
dicitPanor,inc  cxliteris,in  s.notab.dcre- 
ftit.in  in  tcg,VJtim6  reportetis,  quod  Papa 
contraius  diuinufunditus  ftatuereno  po- 
teft,&ficnon  poftetftatuerc,g?clerici  per- 
fiftat  fine peccatoih  publico  cocubinatu. 

Prardtdadecifiohmitatur.  vt  proccdat 
abfolute,hocca,intotum,fecus  in  parte, 
proquapotcfttollcre  iusdiuinum,  vttra- 

dunt  canonifta: ,  in  cap.propofuit,de  con- 
ccftTpraebend.^c^n  dcquarin  ccdefiari:m 
&Guihehiiusdc  monte  Scratojn  ccm- 
mento  pragmaticx  fin/l-t-onic  vf.f  c^,^},^. 
ribuscondudit,tqu..  .  .....  ,^f. 

fitm  totum,idcft,  vniuerialitcr  ftatucrc, 
quoddccimx  non  foIuantur,exquolunt 
fubprieccptolcgis  diuina^,vt  habcturLc- 
uitid28.&num.i8.funtcnimdecifiia!,tri' 
butaanimaru  egcntiu,quas  Deus  in  fignii 

dominijfibireferuauit.c.dcdnije.i6.qj.in 
ftituit  n.Deus  decimas,vt  efsct  facerdotib^ 


304  Ber..  Cho.  Comment. 
cibus  in  domo  domini:&idco ,  cx  quo  dc- 
bcnter  diuina  conftitutione ,  non  poterit 
ftatuere  quod  non  Toluantur:  t  tamen 
quandoqj  ex  caufa  poteft  particulariter  fta 
tucre  & dirpenfare  fuper  decimis  non  fol- 
uendis*vt  not.gl.&DD,in  c.anobis,extra, 

dcdccimis, 

Secundo  ifta  limitatio  probatur ,  quia 
dominicalis  folcmnitas  eft  fub  prxcepto 
decal6gi,qu6d  exorditur,  fabbata  fandtifi- 
ies^prout  habetur  in  titulo  de  ferijs ,  circa 
ptindpium :  &Dcuteronomij  cap.  5  - 
cet  Papa  non  in  totum  ftatuerct,  faciendo 
generalem  conftitutionem  ,  quod  vnuf- 
quifquc  exerccat  artem  fuam  die  domini- 
ca  jpoteft  taiTicn  ex  caufa  ftatuere  &  difpen: 
fare  particularitcf  cum  aliquibus  ,Vt  lici- 
tum  fit  pifcari  die  dominicaii  propterin- 
gcntem  neccflltatem  fuperuenicntem. 
clicet  de  ferijs.  Fortificatur  ha:c  dedfio: 
quia  licctPapa  non  poflit  vniuerfalitef  fta- 
tuere  contra  dccifionem  Apoftoli ,  vt  ha- 
bctur  |d  Galat.i  tamcntexeminenticau- 
^  fapotcrit  difpenfare  cumaliquibus,con- 
tradida  Apoftoiigloflan  c.  ledor.  34-.dift. 
qu«dicit,quod  Lucius  Papa  difpenfauit 

cum 


In  Tit.  DePvb.Concvb.  30^ 

cum  EpifcopoPancrmitancqLufuit  bjcra. 
mus. 

Tcrtioifta  Jimitatio  probaturrquia  Ji- 
cctPapanon  poffit  vniucr/alitcr  liatuerc, 
quodmatrimonium  ccnfummatum  co- 
puIacarnaIi,diflbIuatur,propter  rcHftcn- 
tiamiuris  diuini.  vtinc.  qucs  Dcus  con- 

iunxit.3;.qu.Tft.3.&Matth^i,i9  tamcn  pro 
pter  vrgcntcm  cauflmi  matrimonium  c- 
tiam  cxtoto  potcfl  difiblui,  vtcftcafusin 
^.gaudemus.  dc  diuor.  f  quia  ctiaiiipo-  22 
tcritcxlcgitima  cauQ  flatucrc,  quod  cJcri- 
cus  in  facris  pofilt  contrahcrc  matrimo- 
nium,quamuis  fitmonachus,  vt  aliasdixi 
dercgeAragono. 

Qiiartbirtalimitatioprobaturjquod  !i- 
(Ct  Pnpa  non  poflit  flatucrcquod  vfurse 
itra  pcccatum  pcrmittantur  ,  quia  cflct 
contra  Icgem  vctcris  tcflamcnti.  &  Icgcm 
euangeJicam,quae  vndcquaqucfoencrari 

prohibent,maximeclericis,proptcrquod 
^  bcneficio  acofficio  rufpcnduntur ,  &  fi  fe 
nm  correxerint,ad  degradationem  procc 
ditur,vt  notatur,in  c.  canonum.  &  in  cap. 
quoniam ,  &  in  c.  fi  quis  oblitus.^2.  quarft. 
4«  &  fi  flnt  vrurarij  manifefti ,  rcmanent 

V 
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30«  Bekm.Cho.  Co  M  ■  . 
fofpenfi  ab  executione  oftici  j,donec  ar 
bitrium  Epifcopi  fatisfaciant  6crcftituanf 
qux  receperint.c.  quia  in  omnlbus.  extra, 
devfur.  t  tamenquandoqs  cx  luftacaufa 
Papa  ftatuit,quod  frudus  non  computen- 
turinfortcm.cfalubriter.devfuris. 

QuintOjifta  iimitatiofortificaturin  iu- 
ramento,fupcr  quo  Papa  non  potcftfta- 
tucre  in  totum,quodiuramentum  non  li- 
c;ct:quia  eft  dc  iiu*e  diuino.c.  &  (i  Chriftus> 
dciureiurand.&habctur  Mnrrha-i  6.tame 
pot^rit  particulariterfup-  ntocu 
aliquo  difpenfare  ,  vt  t.  -  .anonift« 
per  glofl'  in  cap.  quanto.  uc  lurciur.  fuper 
qiioetiamEpifcopihodic  mcdiante  figil- 
io  difpcnfant.  Sexto  fortificaturrquia  ex 
quo  liora;  (unt  deiurediuino,  nonpoteft 
Papa  vniucrfalitcr  ftatucrc ,  quod  clcrici 
conftituti  in  facris  ad  illas  non  teneantur; 
poteft  tamcn  particulariter ,  hoc  cft ,  cum 
vno  facere ,  quod  horae  canonicas  tantum 
dicanturin  partc:vtnotatCaMi.in  Clem. 
i.de  celcb.mifla.Septimb  facit,  quod  Ucct 
Papa  non  pofllt  ftatuere,quod  ftetur  di- 
ao  vnius  tcftisinomnibuscaufis:quiaef- 
fct  contra  ius  diuinum,quo  cauetur,quod 

in 


^  InTit.  DePvb.  Concvb.  ^oy 
inorediiorum  vcl  trium  (lctomnc  vcrbu, 
^  vthabctur  Dcut.  19. 6cin  c.  in  onmi  nc<To' 

^'tio,detcftAMatthj8,tamccxccrtiscaufis 
potcritftatucrc.  9  ftctur  dido  vnius  tcftis. 

yitimo  pra:dida  con  firman  tur,q  uia  11- 
cctPapanonpoffit  ftatucrcquod  clcrici 
teneantpublicas  vcl  fccrctas  concubinas, 
vel  aliter  impune  forniccn  tur,  ptoptct  rc' 

riftentiamiurisdiuini,vtinillopra:cept6, 
non  mocchaberis,fub  quo  continctur  om* 
nis  illicita  fornicatio  extra  fcedus  matri- 
monij  :  tamen  quandoqj  ad  cuitanduin 
maius  malum  tollcranturfornicationes, 

&  illas  fub  difiimulationc  pertran  fi  t  ecclc- 
fia.c.duo  mala.  jdiftin.  Hinc  cft ,  f  quod  fi 

praelatuscognofcit,  quodclcricus  concu- 
binarius  efficeretur  dctcrior,  fi  pricise  co- 
pelleretur  dimittere  concubinam,  poterit 
ad  tempus  etiam  fine  pccato  tollcrare ,  vt 
I  m  fpecie  decidit Panorm.  in  cap.  vt  dcri- 
1  corum,inprincip.2.coIIat.extra,de  vit,& 
hon.cler.  procuiusdiaofacittcx.  in  argu 
m  inc.requifiuit.extra,defpofal.tEtpropter25 
mA  ^"^^^^"^^candalumcuitanduinconfueta 
H  tolIeratur,&iuris  prxccptarelaxatur.c.pcr 
H  uenit.45.  dift.  &in c  2.dc  dcfponf  impub. 

H  V  2 
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308    Bekm.  Cho.C^  IPN. 
Etincafu  cmincntis  neccflitatis. 
gis,vclftatiiti,vcl  hominis  diroofitio  lcu 
prohibitio.l.dcpupillo  §1^  , 
dcnouiopcr.nunciatio.&inl  ^  ..t- 
g  (idcbitorcm.ff.dchisquaLMnhaud.crcd. 

er<-o  clcricus  iit  concubinatu  cft  toUcran- 
dus,vt  dctcriora  cuitcntur :  qiiia  praECcptis 
iurisdiuinicft  cxccptus  cafuscurandicor- 
pus  &  ani  .  Apparct  cig;o  qucd  cx  cau- 
lapotcitucLiiivitUuuiiHw*-'  ' 
cundumBaldind.l.omn.^,  .  ^  ^^i^c. 
fi  quemibircfcrt&fcquitur  Panci.cxtra, 
de  confuct.non  autc  otcnt  Papa  11  atuc 
re  contra  ius  diuinum,mri  in  calibus  lupra 
quahficatis. 


11  1  > 


cuiufeunj^,qtitCijkUiUc  iu,  t 
tcnt^ 

2  Toemtnx fuh  hoc  verho,  quicun  n. ,  non  com- 
trxhenditur  ^fed  repringttur  ad  perfo- 
nas  hahiUsJtcet  non fuijjet  fcfita  dtBto, 
clerictii. 

HAe  C  diftio  gcncralis  eft  &  cftrenata^fi- 
cut 
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puttdi£lioncs,qu2Ecunq5,quaIifcLiq5 ,  qui- ' 
libcrnnihnfcn  i  Ki5,vnicuiqj,oi^  p  !s,cuiuf- 
cunq> ..........   d i(Slion es  v  n i  u  -  i .  a cs,qu9 

nihilcxcir  '    '     '  omnia  nKkidunt.  Ide 
dicendunicil.^^-  didionv ,  quicquid,qua£ 
vniucrlaliscft.&pi^  jiuul  i. 

in  Lcum  virum  C.dc  fidcicom.&  iiihil  cx- 
cipit,(c^       '  ini  Barf.  ih I.  quje  omnii. §. 
planc.lf  dv  .  >  ^  ......   . iu  c.i.qii......  n 

fcud.porcrata-icnari.  Sub  hOc  cniiii  vcu 
bo,quicunquc, comprxhenditui:  ciuitas, 
niunicipum,  collcgium ,  6cvniucrfitas ,  vt 
concludit  Albc.perillum  tex.in  i.metum. 
§.animaducrtendum.  ff.  quod  metus  cau- 
fii&de  fua  natura  comprcehcndit  t.im  ma- 
lculos,quam  foeminas,vr  in  l.quicunqj ,  <5c 
ibi  DD.  C.de  (cruis  fugit.^Sc  i  n  I.ait  diuus.fF. 
dc iurc f-fci.  tamcn in hoc tcxt.  t fub hoc  ^ 
verbo,quicunq  j ,  non  comprxhcnduntur 
foemina,' ,  licct  de  clcricis  Papa  hic  non  fc- 
ciflet  mcntioncm:  quiaUcet  hxc  didio  fit 
gcminata,6:  habeat  fignum  vniucr(alc,rc- 
ftringitur  r  1 ;i  ad  pedbnas  habilcs.Bart. 
&DD.ini  i... vat  vnufquifqv  C  defum- 
niatrinit.cklafo      '    '  iuflbr.  §.  pra:tor 
ait.ff.qui  fatifdaic  co^un.  Itcni ,  in  hoc  tit. 

V  3 
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$10  Ber,.  Ciio.  Comment. 
Papaintendittradare  dc  piinitionccleri- 
corum  concubinariorum,6c  non  de  puni- 
tione concubinarum ,  vt  infra  dicani ,  di- 
dio  enini,qucECunqi  &  qualiacunqi  bene- 
ficia,(3c  adilla  habilitatusexpreflisquibuf- 
dam  fecularibus,  non  ccnfctur  habilitatus 
ad  regularia,ficut  relatum,quod  eft  fimili- 
tudinis,6cn6  diflimilitudinis.  &:ide6  refert 
fi.militudinem  cum  exprclfis,  v  t  notatur 
inclemeni.derefcript. 

C  L  M  R  l  C  V  S. 

S  V  M  M  A  R,  I  V  M. 

/  Cknci  conmgAti  cum  vnicU  'virgimbm 
gnudent  friuilcgto  fori  ^fi  h.thttum  ^  \ 
tonfurnm  defirara .  | 

t  Clerict  non  hihcnt  hahjtum  detc  -  '  * nim  f 
k  iur^'glojf.in  cUrrui.tnfin.de  ciut./il 
confiL  J4p.  incipfen  ta  catffay  />/  6 .  va ;/ .  ) 
quod  eUnotAndum  contra  of/ici^les j 
hihentes  clericis  por:       tltgtis  dhas, 

HO  c  nomcn  aMathia  cxordium 
fumpfit,qui  fbrtc  clcdus  eft ,  6c 
primus  per  Apoftolos  in  clc- 
ricum  ordinatus,  vt  tradit  Ifo- 
dor.lib.  7.  ethimologiarum  ,  6c  habetur 
tranfumptiue  ,in  c.  cleros-  21.  diftind.  fub 

cuius ! 


lisr  TiT.  De  Pvb.  Conc  Vb.  sii 
cuius  dcnominatione  omnes  ordiriatiin- 
tclligunturA  (ic  praefbyten^Dinconi,  fub- 
di3coni,led:orcs,cantorci,^  V,'..  ^ ;cr(bna,iii 
fin.ii.  quaeft.  i.continenturctiamquipri- 
mar.i  &  fimpliccm  habent  tonfuram^vt  te 
net  glo.in  vcrbo,p(almifta.d.c.cleros.quia 
clerici,tuslicet  faciat  ad  principium,  tamc 
enumeraturinterordines  ^  quoniam  per 
primam  tonfiiram  ordo  clericalis  confer- 
tur.c.cum  contingat,  de  sEtat.  6cqualit. 
&per  illam  tonfuratus  gaudet  priuilegio 
clericali,glo(r.in  cfin.de  tempo.  ordinap. 
in  6.&  idcni  habetur  in  glo.in  cle.  quonia. 
in  verbo,  clericus,dc  vita.&  hone.cler.qu^ 
dicit,quod  didio,clericus,includit  haben- 
tem  primatofuram.Etgeneraliterdicatis, 
^  appellatione  clericoru ,  (alte  largo  fiini- 
pto  vocabulo ,  veniut  omnes  clerici  cuiulr 
cuqjgradus,  fecundijPano.inc.bon3E.ini. 
notab.de  poft. pr^l.f  Quibus  addite,^  etia  i 
ckrici  couigati  cu  vnicis  virginibus  conti- 
netur,quiincriminalihusfi  habitu  &t6(U- 
ra  deferat,clericalcs  reputantur  &  gaudent 
priuilegio.fori ,  c.  vni  dc  clcr.coniug.Et  fic 
ifta  conftitutio  habet  locum  in  clericis  c6- 
iugatis ,  &  etiam  in  laicis  faltem,  quantum 

V  + 


312  ij  L  li.      II  O.  C  O  M  M  E  M. 

adcactcraspoen^^  '  iiri:i  vcrfic.  mo 
ncniLisomn  -06,\  Liimiiitcraconcii- 
binatLiabftincant. 

c  F  j  r  s  c  r  N  o^r  E   c  o  n- 

dnhnts  ftatus. 

M    M  T  V  M. 

^atu9f. 


S  V 

2  St 

c-u 


ipaces^ 
i  ad  ali' 


mmta  reUnqi:t  non  po  teji . 

A  hicfvidctur  fc-ccrediffcrcntia 
intcrida  duo  nomina  :  quia  liccc 
non  npponarur copul.^rinn .  Fr  po- 
niturtamcn  punduSjs^ai  x...^vri;r 
JccoccpuIcE,iicut  •nis  diffcrcntia  in- 
tcrgradum  c>c  Llatum  ;  nam  canoncs  fta- 
tum  infcrioram  clericorum,magis  arpcl- 
lan 1 1:  '  'n,quam  (hrum.Dicamus crgo 
^  q uod  trcs  tucrunr ftarus  clcricorum.  tPri- 
inu!>  fLiit  in  primit:  :lcfia,quo  tcmpo- 
rc  nulla  bon?  \    i-o  n  •  -  crat 

comn^'  uLiua 
cr  ,  ^,,,^  ccporc 

viOiaia:,quiua  tame  clcrici  ex 
p  j;  c.uj;  vci  tacitc,rcnunciaucrunt  ^  ropriis 
' lci- 


InTit.De  Pvb.  Concvb.  jit 

fcilicet  f  er  ingrcfTiim  rcligionisA  rcsiula^ 
rishabitusafllimptioncm:acidcotalis,qui 

ex  propofito,&mocio  aflcrtiuo  dicit,mcus 
I  libcr,mea  capi  a,pcccar  mortalitcr,  niQ 

I  liocdixcritcxJubricolingu9,tquod  maxi-  5 
nie  proccderct  in  fratnbus  mendicantib% 
quibusctiamad  alimcnta  rclinqui  noii 
potcftiquia  funt  ma-is  incapaccs,quam 
reruipoenx,vttradit  lafin  L  cxfaclo.  §.  lu- 
lianus.ff.de vulg.&  pup. i Libth  Tcrtius fuit 
llat^clericorum^qui  neccxprefse^nec  taci- 
te  proprijs  reniiciaucrrit,  fcd  bona  immo- 
biha  poflidet^maximedomosjn  quib' te- 
:  nentfuasconcubinasAdciflisduobusfla 
Jtibus  ecclefix  Joquitur  conflitutio  ifta. 
I  Velaliter,dicatis  quod  flatns  clcricorum 
lefttriplcx.  PrimuscftiIIorum,quifuntin 
jdignitatcpofiti,vtEpifcopi,Pra:pofiti,Dc. 
*  cani,6calij  habcntcsdignitatcm ineccle- 
^fia.SecunduscftiIIoru]:i,quifuntnobiIcs 
:  finedigmtatc.Tcrtiuscftiilcnnn.  n  ncc 
;  nobilcs^necindigninr-c-nftu.  r 
j!  patctin  ^imp'-" 

i  dotibu^,.,. , 

i conftitutio.\  i       .^aiaio,itM    '  lifi- 
ratpracftantiam,  conditioacm,  &c  qualita- 

Y 


Ov]ujruu  ifta 
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}I4     B  E        C  H  OR..  C  O  M  iM  F,  • 

tem,in  qua  quis  rej.^critur :  viidc  apud  Cic 
qui  Itatus  rcrumqj  &tcmporu  condirio.& 
apudHici-onv.  rorporis noftri  ccrtiftatus. 
&probatiiMi. .  a.-..inli.vi  litcpendcnte,&  : 
inl.i.ffdcca.dinlinutio.Cxjiil.cius.quiia 
prouin.ft.li ccr.pet  & in  ca.fi.dc  vcrb.fign. 
R  E  L  I  G  l  O  K.^  ! 

S  V  M  M  A  R.  I  V  M  .  ! 

/  clxrtctfemndmnUrgAmfiqnifi^  ' 

cmtur  religfoft. 
2  Comerft  rt9n  funt  nec  clerm  nec  rehgiofn 

ideopof^unt  hahere  proprjum  drcontrA  • 

here  mAtrimonium. 
^  TempUriorumordofmilttercrhumtltAtO' 

rtm  ex  certk  legtttmis  caufis.  fuit  dmi- 

HAttm^ Abolttm  itdesnon  vemunt  ap- 

pelUttone  clericortirn, 

OViA  rcligiofiinprofcftionefua 
hiibent  in  fc  votum  continen- 
ti2e,vidctur  quod  appcllatione 
Glcricorum  feculariumreligiofi 
noncompra:hendantur,nec  e  contra:quia 
reljgiofi  fimpliciter  nondicunturclerici, 
feddiuerfis  nominibus  nuncupantur  i;  er- 
go  non  funt  idcm.  1.  fi  idem.  C.de  codicil 
&inpluribus  partibusiuris  ,clcrici&reli- 

giofi 


In  Tit.De  Pvb.  Concvb.  315 
^iofiponuturtanquadiueda.c.licet.verfi! 
tam  circa  viros  rcligiofos ,  qua  clericos.de 
off  ord.  maximc  in  ifta  conititutione,qua5 
cft poenalis  & odiofa ,  cuius  verba ciuilitcr 
&ftride  funt interprctandart fecus  (ecun-  ^ 
dum  largam fignificatione, (ecudum  quJ 
cIericidicunturrcligiofi:quialicctfintdi- 
perfiiu  qualitate ,  tamen  continentur  fub 
eodc  generc.c.duo  funtgeneraChriftiano 
rum.u.q.i.fecudumlmo.inc.fedes.derc- 
fcr.&  Fely.in  c.tua  nos,deiurciur.Necetia 
continentur  monachi.  1.  omnes.  §.  praete- 
rca.verfi.  clerici  fiue  monachi,C.de  epif  & 
cler.  &in  i.gcneraliter.verfi.monachiilicct 
ri6fintclerici.cod.tit.i6.q.i.Necfimiliter 
conuerfi  monaftcrioru  coprjehcnduntui: 
fecundum  loan.And.in  add.ad  Specul.  in 
tit.de  re/cr.prxfcnt  §.  fin.vcrfi.  itcm  nota, 
quod  fi  IitcrsE.&  ibi  dicit  Spcc.quod  fi  lite- 
r^  fint  generaliter  conccfl^  contra  clericu, 
&:contra  quo'daaliQs,ccrte  pcr  illas  ncc 
monacbi  ncc  conuerfi  poflluit  conueniri: 
tquiaconuerfinonfuntjnecclcricinccre  ^ 
ligiofirvndcpoftlmthabcre  proprium^6c 
contrahcre  matrimonium.Bar.in  d.auth. 
ingrefti.qucm  fcquiturGuido  Pap^  decifi. 


W  ^^^^^^ 
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3l6       BeI^M.  ClTO.  COMMEW. 

6i5.incip.religiori :  &idein Spcculat.  cod, 
tit  verfi.quid li  in  rcfcripto,vbi  dicit,qu6d 
ncc  Epifcopus  abfolute  continctur  cieri- 
corum  appcUatione. 

Exqii''--^patct,qubd  tcmplnnj  harre- 
tici,qui..  -■nt  a.v^  >'  •  -nin 
Au2;ufti  '  '  Oainius(qui 


•iCUii 


'uc,i 


:iio 


Bcnedid! 
Viencnfi 
rum  ordc 

hofpitarij  porcrantex  priu: 

re,rccun<^i'      .  .  j.adiicimi! 

^ttamcii  .        '•'^^  't  \ 

fimilitcrhuiii;ii"tOiain     ccrtis  _ 

caufis  fuit  damnatus  &:  oblitus,vt  amplius 
noncOltinecclefia  Dci  pcr  Clementcm 
&  Lucium  lummos  pontificcs,  talcs  cnini 
£icreligiofinoncontincntura[pellatione 

clericorum.  Quomodo  autem  monachi 
aut  alij  clcnci  cum  monialibus  habitare 
non  dcbent,  dicctur  infra. 

D  I  G  7'(^  I  T  A  r  I  S. 

S  V  M  M  A  R.  I  V  M. 
/  Cmonici  in  ecclefn  Cxtkdrdi  dicuntur  ejfe 
in  dignitate,  dr  eis  pofjimt  committi  cau- 
Jk  i^poftoltca, 

2  MtK 
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In  Tjt.De  Pvb.  Concvb.  317 
2  C^Lixtum  fub  fimphcihu5  in  odiofis  conti- 
Ha  nctur. 

B  Abbatinm  contincatur  appelLitione  digni- 

t.itis 

Hl  c  vidctur  quod  cxiftcntcs  in  di 
enirnte  non  compfrehcndantur 
f  -.lationc  clcricoriim,vnde 
canonici  ccckfianim  Cathc- 
dralium  non  contincrcntur,alias no fui(^ 
fet  opus  cxprimcre  vcrbum.dignitaris.Ra- 
tioncm  afli  Panor.in  rub.dc  vit.&  ho 
ncft.cler  canonicis,6c  cxtcris  con- 

ftitutis  in  d'>rnjtr'  cftquaedam  qualitas, 
quxnon  -i^iis  clcricis: 

qLuaaqi!  .  .tin dubiu, 

tcarioni.  'v.aii\cv!raii cxifte- 1 

m.cxiftcic  ctjciiii           itatc:  quia  cis 
tanquam  cxif                  nitatc  caufx 
I  Apoftolicx  committuntur.lloman.con- 
fil.443.6cgl0llinc.fi  c.inonici,dcofHc.or- 
f  din.  in  6.  in  glofl'  pcn  ■   v]uod 

II  dignitate  &:  honore  priu ftmt.  Scd 
pracdida  proccdunr  vbi  agcretur  deftrida 
vocabuli  (ignificarionc ,  t    in  matcria  o-  2 
1  \  diofa,quo cafu  fub  fimplicibus  non  conti- 
li  nctur mixtunijfccus in larga & impropria 

I 
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518    Bekm.  Cho.  Commen. 
fignificatione<5c  in  matcria  fauorabili.  Et 
ideo  priuilegium  iCU  tributum  concelTum 
generalitcrr!cricis,compr3chcndcretEpi- 

fcoposjcanonicos,  &  alios  clcricos  conlU 
tutosindignitate:quiaverba  (imtintelii- 
genda&  intcrpraetanda  fccundum  fubie- 
dam  materiam,&  vt  minus  krdant  ius  co- 
munc.l.ii.C.  dc  noxal.  a£t.  quia  vcrum  cft, 
Epiicopos  &  canoncs  cfic  clcricos,cu  qua- 
litatetamen,quiEnonhabct  mutarc  fub- 
ftantiam.  Abbatia  tamcn  fecuudum  ImoL. 
in  c.inquifitoresde  hacrct.  in  6.  fub  nomi- 
3  ne  dignitatis  iipn  cotincrctur.tScd  an  ve- 
niat  monachus  fub  nominc  dignitatis,  vi- 
dctcLapum  allcgationc  loi.  in  tit.  de  fuc- 
ceffion.  &glo(r  in  c.  2.  dc  praebendin  6. 
refcrut  loan.  And.vidiffe  dcclarariAbbate 
hon  contincri  dignitatis  appeUationc. 
E  r  I  A  Oli 

S  V  M  M  A  R.  l  V  M. 

/  DtcftOy  etiamyiccifitur  implicatitie  affr* 
mAtitu* 

2  Ditiionls  yetinm  y  ndtura  esi  implicare  ca- 
fnm  mtntu  duhitabilemi  explicare  ca- 
fum  magis  dubitahiUm . 

HAEcdidio  cftimplicatiua,c.i.dc  cor 
mo- 
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In  Tit^De  Pvb.  Concvb.  jip 
nodatx.cum  omnes.de  conftit.&in  l.etia 
-.defurt.  t  Aliquandoaccipituraffirma-  j 
i  tiue,&  tunc  capitur  pro,ccrte,vt  Matth.ii. 
I  dluTi  dicitur,  Prophetam  ctiam  piufquam 

Prophetam;&loannisii.dumdicitur,ctia 
tunclcis  quiaamote,  &  tnaturailJiuseft 
implicarecafum  minus  dubitabilem,&ex 
phcarc  cafum  magis  dubitabilem,vt  nora- 
turin  l.etiam.  ff.  fokit.  nlatr.  RaphacJ,Ca- 
Uus,&Romanus,in  1.  qui  (epatris.  C.  vnde 
fliberi.Iaf  in  l.fi  cui  Jcgctur.  §.fi  Titio.  fF.  dc 
I  lcgat.  I.  quia  non  crat  dubium  ,quin  clc- 
rici  etiam  in|  dignitate  conftituti  com- 
praehenderentur  m  conftitutione  ifta, 
Sed  maior  dubitatio  vertcbatur  de  pon- 
tificibus ,  qui  flmiJitcr  in  poenam  iftius 
^ decceti incidunt.pro  quibus  facit  tex.  in  1. 
g  Centurio.ftldc vulg.verfi. etiapropria bo- 
■  na  fiJijrquia  vbi  nuJIa  erat  dubitatio ,  quin 
Tin  pupiJlari  lubftitutione  coprehenderen- 
I  tur  bona  pa tris, vt  plene dixi  in  trada.  mco 
■    fiibftitutionnm.  Sicetiam  mhius  dubita- 
l|L  bitur dc  clericis  fimphcibus. Vndc Papa in 
^■haccohftitutioncillosnccdumcomprx- 
■jhcdere  voluit,  vcrum  eti^m  alios  qui  funt 
P^maioris  pr^eminentiae,  vt  lcquitur  jii 

I 
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220   BER.A).  CllO.  CoJVlMElsf. 
"S  /  PONTiyiCALI  S. 
S  V  M  M  A        I  V  M. 

/  'Efifcopu-f  fi-Kpliciur  eUciii^s  Ante  confccra- 
f  -nyi^m  ?io7i  v  nt!- nppelLuionepontificis. 
i  fn-7iineponttJicls. 
^  .cop..  luoniamappclla- 

lionc  poiitificuui  comprsehcnduntur 
1  Epircopi,&  alij  fupcriorcs ,  fecundum 
Carc  fin-dcccIcbra.mifT. 
&F  pontificuiu.Quodcftvc- 
rura,r  ^o^fcoous  Ht  confccratus,alias 
j  runpli  nfirmatus,tantc 
con  ■  r  , .  ,  . . .  -  appcllatione  \ 

p  '  11  Clcincn.  dignum, 

c       ^DLaanui.ui  vcibo,  pontificum.  qua 
cxtoUuntPanor  c.c^Uc  dcrcfcr,  ■\\ 

2^1  tcrgoci       Abbasnon  includa- 

t  ^nomi:  )ntificialis  j& icico  Pa-  \\ 
j        intcndir  ^ 


^'onos  coricu- 


l  )  V    -  !  1 

i.iiu..i- .  a  auLCiii  u 
\  abcpifcopatupioi)Ciutur:quiaiiidi- 
i!;num fe oftcndit  ofiicio , in  auth.  Epifco- 
po.C.dcEpifco.&cler.&  incorpore,vndc 
fumptafuit.  in  auth.eod.tit.colla  p. 

rd 
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r  B  L    A  L  T  E 


ONCVB.  521 
R  1  V  S  PRAE' 


S  V 


eminentidi fucrit, 

Al  M  A  I<,  I  V  M, 


5 


Cardinales 
k         fimul  diUringinon  pojfunt. 
r  2  Fafa  lictt  omnia  popi  .tntelltgitur  tamen 
P        habito  conftlio  cum  fratrtht^. 

/  ^^communicatiogeneralisquorumcun^  no 
comprdhendit  Cardinales,  ntfideeilfat 
fpecificata  menttOi 

Generalis  dtjpofttio  fimpltciter  prolatanon 

comprahenditperfona^priuilegiatas. 
Con^itutiofeuftatutum  quantumcun^^  fie 
generale,non  continetperfonas^quAon 
ftintdeiurifdiatoneconHituentis. 
Papa  etiamftne  conciltopotefiex  caufa  depo- 

nerelmperatorem, 
Generali  fermone  non  continetur  perfong, 
priuilegiata, 

GardinalUpublictUi^notorius  concubina. 
rmftmonittisft  tncorrigibilkypotefli 
Papa^conciliopuntri. 

^  ^^t^ftfapublicmdrnotorimconcubinartus 

^^itgeturiftaconfittutwnejtamwdpof 

ff^ccufari,veldepont,velfaltewk  pa^ 
patufu[pendi. 
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522     BeKM.  ChO.  COiMMEN. 

j(f  Integrim  fr^idemum  eft  fdu6  juhdtto- 
rum. 

//  Sermo  generalls  non  comprMndtt  ferjo- 

ncim  loquentisi 
1 2  Supcrio  ri6  mthoritAs  in  dijpoftttone  ce^jje- 
turrefruata. 
Authorttasfuperioris  excufat  a  uiramento. 
14.  Papa  omms  cji  iudtcaturn^  :fcd  a  nemine 

venit  iudicandtis, 
JS  Dctis  caufas  hominum  voluit  terminareper 
homtnesfedcaufam  Vap.z Jiw  iudtcio  re- 
fcruauit. 

j6  Papa  de  crtmine  ftht  ohteEio  non  cogitur  Ba- 
re  iudicio  alkuius  :  (luia  domtnus  etm 
iudicat, 

/7  Papa  non potejl fe fuhmiitere  iudtcto  iudtcis 
fecularis. 

tg  PapafperfiHatin  peccatodehetmonereptr 
euangelicam  denunciationem :  aqua 
non  Itheratur , 
jp  Verha  euangeltcajquihus  dicitur , ji  non  au- 
dierit,dicecclef^y  non  intelliguntur  in 
Papa ,  fit  mn poteU  iudicari  ah  ecclejia 
mtlitante  ,fedjblum  ahecclefiatrtum' 
phante. 

20  H^nfisproprie  loqtiendo  dicitur  Jolum  in 

duo- 
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I  ^iwi^ifs  cafihus  „  qmndo  quls  Male  feritit 

1  deartkuli6fdci,(!;;'de(hramhisccclefia. 

21  T>ijMttoqtufmplkiterfacttrnen^^^ 
f  <i^h<&refi^f  roprie  tntclligidchet. 

22  J^^p^procrimtnehjireftsfifitincorrigihills 

 ^       poiefidepontdrcorrtgtpcr  conctltum  ^e^ 

W»L^     nerale.  ^ 

Wf^  ^Ap^inh^ircftpotefcomitnciduohiistem^ 
ll^  hm, 

Papaerranshahetmaioremreatumquam 
m  CAterv.tdcoftnefie  vcni.^  condemnandus 
|P  efivtdidholtts. 

^ccufati  de  harefi  ft  ftntparati fe  corri- 

■  g^^^Mentrectpiadptirgattonem.quod 

■  ^fleferuatttrperoffictaksnoflri  tempo^ 

■  ^^>qf*tigrJorantiasrecipcrenolunt. 
^6  Papaintrthf^s  caftht^s  tenctur ohedire cen- 
m  ctliogenerali. 

'0\27  PapafieJfetptMicusadtdter,velconcuhi. 

n^rtHs.veLvxoremduceret ,  ^ficvni^ 
uerfalis  ecclefia  pateretur  fcandalum  ,fi 
fit  incorrigihtlis  hahttttr  pro  hdtretico 
mk2i  Papa  in  quin^  cafiht4spotefiah  aito  tudtcari. 
H  2p  Papa  tn\dando  terrasecclefi^  fids  confan.^ 
gftnetsftfittncorrigthtlts  poteH  apapata 
deponi,  ^  ^ 

T 
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324    oc-^        incidere  in  cnnonem  Utt  . 

„  vlllZcmus  repmmmmor  ^uocun^ 

1D  SuJorb^aducrbium ,  enim ,  emU 
ncnter,cxponitur,id  eft  altcvndc  pr?- 
;rSeo.aquodcfccndinftudno- 
men  P  4mincntia ,  &  fi  rcfcratur  ad  q«a- 
Sates  fuprafcriptas,non  potcft  alitcrm- 
SS  fccundum  vcram  intcrprctat.o- 
n1nfn  runArchicpifcopis,ve  Cardmali^ 
aut  legatis,vclPatriarchis:qu.apoft 
»  inexccllcntia  vltraomncs  d.gm-. 
Itcs  ecclcfix ,  Cardinalcs  funt  maiores  m . 
pSnSnti;-.tqmaipfifi^^^^^^^^^^ 
^Snesiudicant,nccabalioq«an.aPa^^^ 
&colleaioCardinaliummdicari  poflTunt. 
tui:dicunturcaputccdcfi.v..uj^^^^^^^ 
Clemcn.nc  Romam.  dc  cleft.  &B^ldan  U 
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ciuii  multa ,  C  dc  bon.  qux  lib.tquia  licet 
Papa  omnia  poflit,hoc  tamcn  intelligitur, 
habito conlilio  cum  fratribuSjVtnotatur 
in  c.i.  de  tranfla.  pra:Iat.  ncc  quicquam  ar- 
duumfacerepoteft,finc  di^o  confllio.  fe^ 
cundum  loan.  And.in  c-antiqua.&in  cdi^ 
ledus,  de  conceir  prxben ,  vbi  concludit, 
quod  in  diipofitione,in  qua  fimpliciter  fit 
.  mentio  de  clericatu,vcl  dignitate,non  eo- 
tinetur  dignitas  cardinalatusJnecEpifco- 
palis,nifi  de  ea  fpecifica  fiat  metio.  &  iftud 
diclum  (cquitur  Nicolaus  deMilis,in  §.car 
dinalis.  vbi  aflignat  rationem :  quia  non 
cfl:  dignitas,(cd  culmcn  dignitatis,gl.in  ca. 
2.de  praeb.in  6.erg6  multo  forti^idem  erit 
dicendum  in  dignitate  cardinalatus ,  qux 
cft  maior  cpifcopali ;  fubijciens ,  quod  ifta 
vcrba,clcrici  ctiiufcunq,  dignitatis,quam- 
uis  fint  gcneralia,  &  vniucrfalia,tamen  no 
con  t  i  ncn  turCardi  nalcs,ni  fi  hoc  cxpri  ma- 
tur, vt  cx  piuribus  tradit  Barbat.  confi.  i. 
coii.  2S.  iii  I.  volu.  pro  quibusfacitdicl;um 
loan.Monachi.in  c.T.dcSchifmaticis.in  6, 
vbi dicit,  f  quod  in  generalicxcommunir 
cationcquorumcunquc,  non  contincn- 
tui*  Cardinalcs,nifideeisfiat  Ipccialis  mS- 

X  3 
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tio :  quia  gcneralis  nicntio  nonriifficitde 
aliqua  pcdbna,  quando  rcqiutitur  Ipecifi- 
catiOjgl.  in  c  inquifirionis.  dc  haerct.  in  6.  ' 
4  x\lcx.incon(i  io3.in  i.vol.f^gencralisdi- 
ipolitioprolata  fimplicitcr  noncomprx- 
hendit  perfonaspriuiicgiatasgl.  &DD.  in 
l.podquam  liti.  C.  dc  pad.  &  dicit  Bald.  in 
d.l.  omncspopuli.  &inl.fin.§.incompu-  . 

^  tationc.C  de iurc  dcliber.  dicitur , t qnod 
conftitutio  (cu  ftatutum  quantumcunqj  | 
fitgencrale,non  compra:[icndit  pcribnas,  | 
qnx  non  funt  de  iuri(didione  conftitucn  -  ' 
tis  quod  didum  (equitur  Barba-  in  c  cum 
acceftiftcnt.circatin.dc  conftit.  (cd  Cardi* 
naies  abfblute  non  (imt  fubiurifdictiofie 
Pap^tquia  non  ab  eo  rolo,(cd  a  cofiiio  pof- 
funtdiftringijlicet  Abbasin  quada  quxft. 
incip.Epifcopus.  in  ii.  col.  vidctur  tenere, 

^  tqubdPapaiblusexpoteftate  ampliftima 
qua  recepi  t  aChnfto,etia  finc  conc;  lio,  po 
teftcxcauladeponcre  Imperatore ,  ita, vt 
no  fit  nccefte  couocare  conciliu:  lcd  Hoft. 
inc  2  decler.nonrcfid.fentitcontrarium. 

7  Prjetcrca facit etiam ,  t  qnia  in  generali 
icrmonc  non  continctur  pcrfona  priuilc- 
giata ,  &  in  ecclefia  dignitate  conftituta.c. 

cum- 
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cum  fitpcriculoriim. de/cnt. c.xcom.in  6. 
Petr.dc  Anchar.  confi.2p6.  incip.  pro  cla- 
riori.&con£^9S.incip.officiaIis.vbi  dicit, 
quod  rcg.  cancellarix ,  quac  annullat  gra- 
tiam ,  in  qua  verus  valor  beneficij  non  cx- 
primitur ,  non  habct  locum  in  gratia  fada 
Cardinali.  Vnde  tanta  cft  eorum  poten  tia, 
&authoritas,vt  mortuo  pontifice,  eorum 
dignitas  non  decrefcat^fed  virelcat , non 
confundatur^fcd  magis  diffundatur  ,im6 
ineis  tota  autlioritas  ecclefixrefunditur. 
Qjjadere,Papa  innimiero  Cardinaliu  fc 
connumerat ,  uciit  Impcrator  in  numero 
fenatorum :  tahs  enim  fubiftapontificali 
coftitutione  coprcehcndi  pofsut,maxime, 
quado  in  eis  eflct  adeo  publicus  &  notori^ 
cocubinarius,  o  vniuerfalis  ecclefia  fcada- 
lizaretur,tuc  fi  inoniti,efset  incorrigibiles 
tpoflentaPapa,&:cocilio  difi;nngi:quiain  $ 
eis  oritur  maiu$fcadalu,qua  in  pra^latis  in- 
ferioribus,  ex  qio  funt  magni  Cvjfiliarij  su- 
mi  p6tificis,qucru  fapictia  mudus  rcgitur, 
&:qui  ex  obfcuri:  apcrtn  f^n  rm^U  i  ex  toto 

01  bc  terrarum  piu.,   .  ngulari> 

cx  omnibus  afiimuntur.  •^•ibitari 
poftct,anPapa igctur  ifta co:-ia  utioiic, 
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?  tita  quodfi  tencant  publicam  concubjna^ 
pofTit  accufarijvcl  dcponi,  vel  faltema  pa- 
patufufpendi.Videtur,qupdric,quoniam 
iuftum  eft  principem  obtempcrare  fuis  le- 
gibus.  Prarterca  iftaconftitutio  loquitur 
per  verbagencralia  &  gcminata ,  quorum 
natura eft , omncs  comprashcndere , crgo 
gcneralitcr  debct  intelligi  ,vt  Papam  com- 
prxhendat.  argu.  1.  dc  prctia  ft".  dc  pub.  in 
rem  ad.quia  verbo,  generali ,  omnia  con- 
tinentur.cfuntnonnulli.r.q.i  &,c.quicu- 
que.33.qu.2.  Et  ratio  eft:  quia  quanto  plus 
quis  eft  conftitutus  in  maiori  dignitatcde 
linquendo  magis  &  graaus  dcbct  puni- 
ri,qu^m  caetcri  infcriorcs,rationc  mali  ex- 
empli ,  c.  cum  magnse ,  dc  voto  &  voti  re- 
dempt.  iuxta  didum  Grejori  j.  in  c.  praeci- 
pue.  n.  q.  3.  diccntis : fcirc  debent  pra^lati, 
quod  fi  vnquam  perucrfapcrpctrct,  totics 
inorte  digni  funt,  quoticsad  fuos  fubditos 
perditionis  exenipla  traifmittunt :  quo- 
10  niamfintcgritas  praefideatium,  falus  eft 
fubditorum.  c.miramur6i.diftind.  Itcm 
facitj  quia  ifta  conftitutb ,  filtem ,  quo  ad 
Deum,parum,  aut  nihiJdifF  ert  a  lege  diui- 
iia,perquam  prohibcur  omnis  fornica- 

tio; 
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f  jtioj&conftatlcgem  DiLiinam  prxferen- 
4ani  efle  humanis  conftitutionibus :  ergo 
.  Papa  ligatur  ifla  conftitutionc  :  quia  Icgi 
diuinae  conucnit.Cum  crgo  ifl:a  confl:itu- 
tio  tranfierit  in  contradum ,  cfiiciturirre- 
uocabilis,  (ecundum  Innoccn^  in  c.  in  no- 

ftra.dciureiur.ideoobligaturad  eius  obler 
uantiam, 

Alij  fuerimtin  contraria  opinionedi- 
centes,qu6dPapa  nonligatur  fua  confti- 
tutionc:  f  quia  fermo  gcncralis  nonco- 
prarhendit  pcrlbnam  loquentis.  I.  inquifi- 
tio.  C.  defoluti.l.fi  mcrccdem  .fF.de  a(ftio. 
emp.&vend.&ibiglo.Bart.&Bald.&inl. 
qui  infulam.§.fi.cum  gl.ftllocati.Bart.in  1. 
fiquisIcgauerit.ft^.dcIegat.i.&inl.PauIus. 
§.fi  fcicnte.ftMepigno.t&inquacunqj  di- 
fpofitione  intelligitur  referuata  authori- 
tas  fuperioris ,  ficut  in  gcnerali  fermonc 
nonvidcturquis  voluifle  compra:hende- 
reea,quorum  prolatio  ipfi  profcrcnticf- 
fet  poenalisjvel  prohibita,vt  dicit  Bar.  in  I, 
codicillis.§.inftituto,ff:dc  Icg.2.&  in  1-fi.ft; 
ad  municipa.&  notantCanoniftae,in  c.vc- 
iiiens.de  iurciur.gl.in  c.  conftitutus.  de  re- 
fcript.  cx  quo  infert  Oldr.  confi.97.  incip. 

X  5 
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fadutn  tale  cft ,  quod  fi  Abbas  cum  Capi-  . 
tuloiurarunt,nonrccipcrc  monachosvl' 
tracertumnumerum,intclligitur. nififu-  ; 
pcrior  contrarium  fufccpctit ,  &idcm  te-  j 
nent  Cynus  &  Saly.in  1.  fi.  C.  fi  contra ius,  \ 
velvti.publ.PauldcCaftr.&DD.inl.fi.fF.  . 

quifatifd.  cogan .  dum  dicunt , qubd  fi de- 
bitor  iurauit  nullam  cxceptioncmoppo- 
ncrcfipoftca  fupcrior  fibiconcedatcxcc- 
ptioncmquinqucnnalcm,potcritillaop- 
ponere,nec  incurrct  pcriuriu :  t  quia  fem- 
perintelligitur  cxccpta  authoritasfupcrio 
ris.Ergo  authoritas  Papxinhacconftitii- 
tione  vigetur  exempta,&  i  ta  concludit  Fe- 
lynin  c.conftitutusdc  refcrip.verfi.autho- 
ritas  Papse.vbi  dicit ,  quod  a  iuramento  ex- 
cufat  authoritas  fuperioris  &  iftam  opinio 
ncm  fecutus  fuit  Pano.in  comnis  vtriufq^ 
fcxus.in  s.coll.vcrf  cx  his  foluitur  aha  qux- 
ftio,de  poenitcn.&  remifl^Patct  crgo  quod 
Papa  non  ligetur  fua  conftitutione,  nec  e- 
tiam  conftitutionibus  fuorum  prxdeftb- 
ru:ficutPrmcipcs&Imperatores,quifuis 
lcgibus  &conftitutionibus  nonconftrin- 
guntur.l.princcDS.ff^.dclegib.&ficlicctPa- 

pa  &princeps  dcb^at  viuere  fecundu  lcges,t; 

tameit'] 


■.iiccc| 

f 


16 


I  N  T I  T.  D  E  P  V  B.  C  O  V  C  V  P. 

tamca  noii  conftringatiuMii^  dcb!i.u 
honcftatis,  vtnotaturni  1  digna  vox.  Cdc 
lagib.  Vnde  conckidcndum  vidcrur,Pa- 
^pamptopubiico  feii  notorioconcubina- 
tu  noncHcpunicndum  pcrnis  huius  con- 
ftitutionis:  tc|uiaqai  omncs  iudicaturus 
eft,a  ncminciudicanduseft.vr  in  d.  cfi  Pa 
pa.4.o.diftin,tquiacau(asliomipumDcus 
voluit  pcr  homincs  tcrminari,  fcd  caufam 
Papxfuoiudicio  rcicruauit.  c.  aliorum.9. 
q.3.  t  Et  idco  dc  criminc  contra  cum  obic- 
^o,  non  cogitur  ftarc  iudicio  alicuius.  g;Io. 
inc.r1quispecunia.79.dift.rcd excipcrc  o 
t  cr  i  t  co  n  t  ra  accufa  n  t  em  ,1)  o  m  i  n  us  c  ft ,  q  u  i 
mciudicatmemocnimiudicabitprimam 
fedcm,neq;ab  Aagufto,ncq;  ab  omni  cle- 
ro,ncc  a  rcgibus,ncc  a  populo  iudicabitur 
quia  fada  fubditorum  iudicantur  a  nobis, 
noftra  vero  iudicanturadomino.in  cnc- 
mo.&inc.fada.9  q.^tNccPapapotcftfc  17 
fubmitcrciudicioiudicis  (ccularis,  quam- 
uispolPctle  fubmitterc  iudicioiudicis  in- 
fcrions.c.nosincompctcntcr.2.q.7. 

tNccrcfragari  potcft  diclum  Panor.in  iS 
c  propofuit.de  conccft'pra:bcnd  dum  di- 
cit,quod  fiPapa  fit  criminofus  vel  pcrfiftes 
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notorie  in  pcccato  mortali,  debet  moncri 
per  denunciationcm  cuangclicam,de  qua 
habetur  Mattii.i8.&in  cfi  peccauerit.  2.q. 
I.&  in  cnouit,  de  iudic  quibus  rcfpondet 
Hoftien.quod  in  d  c.propofuit ,  quem  re- 
fert ,  &  fcquitur  Dec  in  confi.  quod  edidit 
Pifis  pro  ChriftianilTimo  LudouicoFran- 
coru  regcvbi  dicunt,qu6d  (iPapa  perfiftat 
in  peccato ,  poterit  adnioneri  iuxta  regula 
cuangeUcam,a  qua  no  cft  Uberatus,  ^  hoc 
quantuni  ad  primam  partem  regulae,m 
quadicitur,fipcccauerit  in  te  fratcr  tuus, 
IP  corripe  eum  inter te  &  ipfuni.t  Sed  quan- 
tum  ad  aliani  (ecundam  partem  regulae^in 
qua  dicitur,fi  non  audierit  dic  ecclcfia^:  ta- 
lis  fecundapars  non  intelligitur  in  Papa, 
quia  vt  dixi ,  ab  ecclefia  militante  non  po- 
teft  iudicari:  vnde  dicun  t ,  quod  iUa  vcrba, 
dicccclefie,inPapainteUigunturdeeccle- 

fia  triumphanti  & <?oelefti , a  qua duntaxat 
iudicari  potcft:vt  in  d.c.  fi  Papa.  vndcqua- 
que  crgo  vrgent  dubia :  fed  vidcamus  qux 
fitmagis  verioropinio  inpundoiuris. 

Brcuiter  fi  agatur  in  criminc  ha:refis,, 
quodproprie  diciturduobus  cafibustan- 
20  tu.  t  Prim6,fi quis  alitcr  fcntit  dc  articuUs 

fidei 
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fidci ,  quam  fcntiat  Romana  ccclcfia.cap. 
ha:c  cft  fidcs.z^.quaeft.  i.  Scciindo,  quando 
quis  male  fentit  de  facramcntis  ccclcfi2e,c. 
ad  abolcndanl.  dc  hxret.  &  ita  concludit 
Panor.  poft  Hofti.in  ca.  firmiflime.de  hx- 
ret.  t&  idco  lcx,  vel  difpofitid,  quae  fimpli- 
citer  facit  mcntioncm  de  haerefi,dcbet  in- 
telligiproprieiquiaverba  proprie  intelH- 
guntur  fecundum  Bart.in  l.ita  vuhicratus .  ^  ^ 
ff.  ad  legcm  AquiL  f  tunc  Papa  pro  illo 
crimine,fi  fit  incorrigibihs ,  poteft  deponi 
&corrigi  pcr  coriciHum  gerierale,  vt  habe- 
tur in  dx.  fi Papa.  t& hoc cafii  polTet con-  23 
uinci  duobus  teftibus.glofl'.  iri  c.  pra^ful.2. 
quacft.  4.  quam  Panorm.  rcputat  fingul. 
in  c.cum  efles.de  tcft.&  in  hoc  cft  dcterio- 
ris  conditionis  ,quam  fint  Prxlati  &  Car- 
dinales:tquiaPap^  reatus  cft  maior,qu^m  24 
aliorurri.Ideo  fine  (pc  veniae  condemnan- 
dus  cft  vt  diabolus:vt  ibi  dicit  glofl'  vt  legi- 
tur  de  loanne  Papa.  24.  qui  proptcr  fimo- 
niam  depofitus  fuit.Qua:  dccifio  proccdc- 
rct,vbi  Papa  eflet  pertinax,  &  noUet  fe  cor- 
rigerc ,  alias  fi  ipfe ,  vel  alius  infcrior  fi  t  pa- 
ratus  fe  corrigere  non  debet  dcponi.  d.  c. 
ad  abolendam.  nec  debct  de  haercfi  dam- 


niin.c.dicitAportolus.24.qua:ft  3.S1CICCC-  . 
runt  multi  Romani  pontificcs,qui  infa- 
mati  iniurtc  de  ccrtis  criminibuSjfc  purga- 
ucrun  t.prout  fecitSextus  DamafuSjPetrus 
Gregorius ,  qui  eorum  innocentiam  pur- 
gauerunt ,  in  c  mandaftis^  2.  qua^ft.  5.  cap. 
Pctrus,2.quxft.7quos  etiam  refertRoma- 
nus,confi.i2.incip.beatiflimuspatcr.Qii5e 
iura  vidcnrur  faccrc  contraiudices  eccle- 
^5  fiafticos  ,  iqui  accufatorumdehxrefivel 
alijs  criminibus  nolunt  rccipere  purga- 
tioncs,licct  fint  parati  fecorrigere,nec  eos 
audirc  in  fuis innocentijs.   Et  idem  tenct 
Guilielmus  de  monte  Serrato  ,  in  com- 
mcnto  pragmatica:  fandionis,vbi  ponit 
2.6  trcs  cafus,  t  in  quibus  Papa  tcnetur  obedi- 
regcncrali  conciiio.Primus  in  pcrtinefiti- 
bu^sad  fidem.  Secundus  in  pcrtinentibus 
ad  extirpationem  Schifmatis  c.fi  duo.  79. 
diftind.Tcrtius,in  pertincntibus  ad  gene- 
ralem  reformationemecclcfi3e,vt  etiam 
notaturind.cfiPapa. 

Vos  autem  am  pliate  procedere  iftud,vt 
nonfolum  habeat  locum  in  crimine  lise- 
refis,vcrCi  ctiam  in  alio  crimine ,  per  quod 
vniuerlalis  ftatus  •ecckfiae  paterctur  fcan- 

daluiii 


1m  TiT.  Dt  PVB.  CONCVB. 

dalum.quo  cafu,fi  crimcn  cflct  f  ublicum, 

&Papanollct  corrigi,habcrctur  pro  hx- 

rctico:  vndc  fi  clfct  publicusadultcr, vel 

notorius  concubinarius,  vcl  vxorcm,  pro- 

ut  fccit  nouiffime  Scmbcrgcnfis  Epifco- 

pus  qui  duccndo  vxorcm,  ccclcfiam  fuam 

rcandalizauit,duccrct  iflo  cafu  Papaaccu- 

fari  poflctgl.in  d.c.fiPapa,qujEcommuni- 

ter  approbatur  pcr  Panor.  in  c.  fignificafti. 

dc  clcd.&  in  quadam  fua  difputationc.in- 

cip.Epifcopus.in  fi.2.  dubij.vbi  dicit,  quod 

totus  mundus  obfcruat illam  glofl^.  quam 

ex  pluribus  firmat  Romanus  confi.528.in- 

cipien.quaeftio.quametiam  fcquitur  Dc 

cius  in  prxallcgato  confi.  fvbi  ponit  quin- 

quccafus,quibusPapa  abalioiudicari  po- 
teft.  ^ 

Imo  foitius  tcnctPcinormit.inc.cuni 
veniflcnt.  4.  colum.  deiudic.  quod  Papa 
potcftdcponi, fi  in  dando  tcrras  ccclefix 
fuis  confanguineis  cflet  incorrigibilis, 
quod  didum  rcfcrt  Fcly .  in  cap.  fi  audicn- 

tiam.inprincip.de  rcfcript.acind.cap.qux 
in  ccclefiarum.  quos  refert  &  fcquir  ur  Fra- 
cifc.de  Ripa.intradatudcpcftc.  Dicunt 
tamcn  thcologi ,  quod  Papa  non  poffir 


m 


336     BER.M.  Cho.  Commen- 
accuniri,ncc  ctiam  dc  qiiolibet  alio  crimi- 
nc,licctnotorio,nifide  hiereri  duntaxat: 
quia  proprie  fy  monia  non  dicitur  haerefis, 
ficut  ncc  alia  crimina :  quia  n5  concernut 
articulosfidcivel  facrametl  ecclefiaftica, 
vel  (altc  generale  conftitutionem  concer- 
30  netem  ctiam  fideni  noftrani.tVndePapa 
non  poteftincidere  in  canonemlatxfen- 
tentix^nifiinfolocafuhacrefis:  peccat  ta- 
men  mortalitcr ,  fi  comunicat  cum  exco- 
municato,  nifi  in  illis  q\ix  fpedant  ad  eius 
corredione.fed  quiUbet  alius  bene  incidit 
in  excommunicationem,non  per  fenten- 
tiam  cxcommuilicationis ,  fed  per  fenten^ 
tentiam  canonis,  vt  notatur  in  c  quicun- 
que.ii.qua:ft.  ^glofl^.ibiexponitvcrbuni, 
quicunq5,fciUcet,alius  quamPapa.Ex  qui- 
bus  apparct,quodfi  crimen  fit  adeonoto- 
rium,quod  pcr  Ulud  totalis  ftatus  ecclefix 
fcandalifctur,  tunc  Papa  poflit  accufari ,  & 
ab  vniucrfaU  eccleiia  iudicari. 
j    t  Vidcamus  nunc  incidentcr,quid  fi  Pa- 
pa  eflet  fufpedus  de  haerefi ,  ita  quod  taiis 
fufpicio  non  poflit  diflimulari  fine  ma- 
gno  fcandalo  fidei,quomodo  contra  eum 
procedi  dcbct  ?  Canonifta:,  &  thcologi  vi- 

dcntur 
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dcntur  varij.  De  turic  crcmata  poft  Ar- 
chi.in  d.c.  fi  Papa.  f  dicit ,  quod primo  pcr  31 
Rcuercndifrimos  dcbet  requiri  pcr  pubJi- 
cam  confcflloncm  Chriaian-x  fidci,  vt  ta- 
lem  inflimiam  a  fe  abi jciat :  &  fi  Papa hoc 
recufaucrit  faccrc,  ifto  cafu  cflct  rcq  uirch- 

dus,vtvniucrlaIccongrcgctconcihum:5c 
fihoc  faccre  poflpofucrit,dcbcbit  nd  mi- 
nusprxftare  authoritatcmdidum  conci- 
Jiumcongregandi>adfincsinquirendi,an 
ilIa,qua:obijciunturPaf  a?,nntvcra.Qu6d 
fi  omnia  prcTdida  rccufiucrit,domini  Car 
dmaJes^inquibustanta  cftauthontas,  de 
quafupra  feci  mcntioncm,potcrunt  con- 
,  gregare  &  conuocare  pra^Jatos  ecdefi^ 
i  ^quHnquirent,anvcra  fit  fufpicio  hccrcfis 
contra  Papam  vcJ  non :  &  fi  hoc  domini 
CardmaJes  facerc  poftpofucrint,iftocafu 

Imperator&PrincibcsChriftiani.quibus 
commiflh  eft  dcfenfio  eccJcfia:,  hoc  pof- 

fcntfacere:ficutfaaumcft  tcmpore  Mar- 

cehni  Papie,vt  habctur  in  c.nuc  au  tcm .  21. 
dift.Quipr^Jatificcongrcgati  dcbcnt  re- 

quircrePapam,vttaJcmcongregationcm 
autIiorifet,proutSymachusPapa:Qu6dri 
lapanolueritpra:ftareauthoritatem,prx. 

Y 
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latiriccongregati  potcrunt  proccdere  ad 
inqnirendam  vcritatcm ,  an  verum  fit  dc 
quo  Papa  publice  infamatur,licet  ipfe  con 
tradicat. 

QiKcritur  nuncqua  authoritate  hoc  fa- 
cientpra:Iaticxquo  fupcrior  contradicit? 
Rcl,  ondcturquod  authoritateiuris.d.c. 
filMpa.ucibidicuntDDquodincafuherc- 
lis,conciiiuni  vniucrfalefbhuiividcturef- 
fc  compctcnsi&fiPapa  pra:latis  fic  congre- 
gatis       -i  dcbita  irtquifitione,  recularet  ^ 
prxllare  authoritatcm ,  licet  congrcgatio- 
ni,iprurn  n.^  dare,alias  prouifioiuris  effet 
frufl:i-at<  '     quiEdifponit  ^quodin  crimi- 
nehxrcii:^  concilium  potcft  Papam  iudi- 
carc,  vcl  haereticum  dcciararc,  Scd  quid  fi 
prxlati  pcr  coruminquifitionem  reperie- 
rint,  quod  in  vcritatc  Pnpa  crat  haercticus, 
vcl  contra  cum  erat  vchcmcns  fiifpicio: 
tunc  ifto  cafu  cocilium  per  vcras  &  fandas 
fcr^p*  rrnf"  dchcrP^'  vonftrare,qu6(i 
ilh. ,  _L  1.  . .  ..^,&quod  talem 

32  ha:rc(iia  puuucccc  ^  ri  dcbcat:  fquia 
Papa  ha.rcticus,rcputatur  minor  quocuU' 
quc  catholicojfaltcm  in  eo,quod  cft  ha:re- 
ticus,glofl'.in  c,  Acatius,in  vcrbo ,  in  hscrc- 

fim. 
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In  Tit.  De  Pvb.  C. 
Jpm.  22.  quxft,  I.  &  fi  indilatc  vel  infra 
terminum  fibi  prsfixum  crrorcm  fuum 
abmrauerit,  nihileft  ,quod  vltcrius  con- 
traeum  concilium  poftltfaccrc.  d.cap  fi 
Papa.&inquantum  Papapro  lapfu  dicix 
hxrefis  nouerit  fc  cfk  rcuni  pcrconfcflb- 


rcm  fpiritualem,cui  aclu  fubiici- 

|tur,&cxfententiafui  confcflbris  ligabitur. 
glo.m  cncmo.p.q.j.iux-ta  fuam  confcicn- 
tiam  faciet  fibi  prouidcri  dc  pccnitentia 
ialutan,vtind.c.cumautcm:  tquiainfo-  3i 
ro  panitentiaii,  Papa  lubi;citur  fimplid 
faccrdoti.glofl:  in  c.fmi- ,  in  vcrbo ,  tcrmi- 
nandam,extra.de  oflic  &poteftate  iud.de- 
leg.Sed  pcr  hoc  non  credo ,  quod  cofcflb- 

»  ri  tollatur  arbitrium  imponcndi  poenitcn 
tiam  quam  mxta  qualitatem  pcrfona;  & 
deliai  fucritarbitratus,cx  quo  poeniten- 
tii,vtfuperiusdixi,funt  arbitraria;.  Quod 
liPapaerrorem  fuum  rcuocare  reciiulie- 
nt,iftocafuconciliu  poteritcotracii  dupli 
■cttcrprocedere.  Vno  modo,vta  Papatu  de 
ponatur  exquorcperiatur  pertinax&  in- 
corngibilis:Alio  modoablq;  rcalidcpofi- 
tioneprocedct  cocilifi.&dcclarabit^cptalis 
ficin  hsrefim  lapfus  ampli'  de  Pa  j  am  no 
lcintromitrat.  Y  ^ 


340     B E  R.M.  C H  O.  C  O  MM  E  N  T. 
S  V  M         ^       I  V  M. 

reftritiiue,  &alils  vams  mod^mture 

accipitur,  jria 
2  Relatiuumquisyvelquhferefert  adfubftan' 
tmum  qHalifcatum ,  &  intelligttur  fa^ 
ctareUtto  cum  omnibus  futsqualitati- 
hm,&licilhconflttutiononfrextendit 

a  ttfjixm. 

C  i  i  .  r ,  Clcricus.  Rclatiuum 
iftud  i  quandoq;  declaratiue,  quan- 
doq^  rcftriaiue,  &  alijs  varijs  modis 
rumitur,quos  ponitLucas  dePen- 
na  inl.vn.de  Caftrcnfi  omnium  Palatino- 
rum  peculio.lib.  12.  C.  &  fic  iftud  rclatiuu, 
qui,  quod cft  mafculini  gcncris ,  reftrmgit 
&  declarat,quod  in  antccedenti,hoc  cft,m 
vcrbo,quicunque,Papatantum  fcntit  de 
niarculis,&nori-de  foeminis,Iicct  non  fuil- 
fct  appollra  didio,  clericus.la.filio.§.fina. 

6c  ibi  Bar.  ff.  dc  alimcn.  &  cibar.  lcg.  \.  om- 
ncs,ft"^ad  Trebcll.ea  tamcn  adicaio.  ffl  de 
lcgat.3.&  Alcxan.confi.  29.  mcipicn.  quo- 
niam  abundc.ini. vol.&cftrummadecla- 

xatio  ad  regulampqujE  in  1.  diuus  ait :  pon  i- 

tur 
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tiir.fEciciurcfifci:in  qua  dicitii  r,qiiod  ma- 
fcuUniun  concipitfoemininum:namiftud 
relatiuunijquis  vcl  qui,(c  rcfcrt  ad  liibftan- 
tiuum  qualificatum.d.l.  cundos  populos. 
&ibiBar.  6cinl.  fiquis  fcruum.§.  fin.fi^.dc 
Jegat.3.«Scrclatipad  prxccdcntia,  intclligi- 
tur  fada  cum  omnibus  fuis  qualitatibus. 
Vtibinotat  AIcxan.Ergovidcturquodifta 
|conftitutio  tanquam  poenalis  noncxtcn- 
xlatur  ad  Abbatiflam  pcrfiftcntcm  in  pu- 
blico  concubinatu.  vndccafus  iftc  tanqua 
obmiftus  rcmanet  in  diippfitione  iuris 
communis. 

P  R  AE  S  E  7^r  I  r  N  O" 

iltiam,  qmm  hahere pr^fumhur foji 
duosmenfesypoftearundent  pU" 
bltcationem. 
s  VM  M  A  RI  VM. 

Clericm pr^fumitur  habere  notitiam  huius 

con[litutionis,altcro  de  quin^  modls. 
Puhlicefieridicuntur  ,quAfiunt  in  fynodot 

'uelin  acongi]s  ecclefidi  parochialis, 
Famapublica  fufficit  ad  fciendum  edicium 

fuijjepublicatum. 
;  Decrctumfuperiorisaffcitetiam  ignorantcs. 
ScierttinconftitHtionisfrincifisprafumitur 

Y  3 
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duohm  menfihni  eUpJis. 

OVadr.vplicttk^    '  ciin 
duniAlbcr.thxcnotiLiapotdll, 
pcrucnire  &  prsefumitur  perue-| 
niflead  clcricos.Prim6,per  proK 
prium,autaliorum  auditum,fcilicet,fi  pu-L. 
blicationcm  pra:fentis  conftiturionis  au- 
diuerint;quiactiam  lcircdicinia^ ,  quodl 
abalijsaudiuimus.Secund6  pcr  vifum,vt:( 
quando  oculariter  int  u*fucrut  negotio,  &5 
viderunt  pubUcationem ,  vt  dicit  tcx.  in  cr 
hoc  videtur,verfi.aut  ocul  is  fuis  con  (pici  t.  j: 
22.q.5.  Terti6,fi  publicatione  recepcrintl 
literas  a  talibus  perfonis ,  quibus  fidcs  folo 
verbo,  &  finc  litcris  eflet  adhibeda.  Quar 
to ,  fi  publicatio  fuerit  fada  iudiciaJitcr, 
proutfolcntfieridietmiin  f  arlamentis, 
alijscurijs regijs.  Qui nto, fi publicatiofa- 
dafucritin  fvnodo ,  maxime  ad  illos,  qui^, 
2  tenenturintercflc,  fvel  in  acon       juia  ill 
la  que  fiunt  vel  dicuntur  in  acoi  ^  cccle-r 
fix  parochialis  multis  adflaiitibus ,  dicun-i 
turpublice  fieri.  vthabcturin  Clcm.  i.^fh 
ver6,deforo  compctcn.crgoin  pia;di6l:is|j 
cafibus  notitia  ad  clcricos  prefumitur  per-f 
ueniire.Item,fama  pubhca  fola  fuflicita 

fcicn 


In  Tit.DePvb.Concvb.  34.5 
fcicndiim  cdidmii  fliillb  publicamin,ad 
,hoc,vt  conllitiitio  ruperioris  obfeructur 
per  glofl'quam  ibi  notat  Abbas  in  cap.i.iii 
vcrbo,publice ,  dc  p  oftulat.  pra:lat.  f  Item  4 
&  alia  ratione;  quia  decrctum  fupcrioris 
afficit  etiam  ignorantesjcap.  I.  dc  concein 
pra^b.in  6.&ibi  hoc  notatPctr.dcAnchar. 

in  4.notab.& in  Clcmcn.i.  in  9.  notab.  dc 
appcli.tItcm,dciurc>clapfisduobusmcn.  ^ 
fibusjkientiaconditutionisprincipisprc- 
rumitur  ad  hoc,  vt  clerici  tcncantur  poena 
huiusconftitutionis ,  qux  fundaturfupcr 
praffumptione  :idco  non  cft  ncccflc,  quod 
publicatio  pcrucncrit  ad  aures  fingulo- 
rum.c.quoddi(citis.i6.dift. 

I  N    E  C  C  L  E  S  I  I  S    C  A' 
thedrdihmfaEhm. 

S  V  M  iVl  A  R,  I  V  M. 

/  DiBi6,In,defui  natura  denotat  intrinjeci- 
tatem. 

2  Ecclefia  in  largaftgnijicationey  compr^hen* 
dit  hofpttaliayCi^uA  dtcuntur  loca  eccle/Lu 
Hica, 

i  TeUator fi  relinquat  pecuniam  erogandim  . 
in  ecclefia,  fufficit  o^uodero^etur  tn  paw 
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^11  Bei^m.  Ciio.  Comme  isr. 
peres  Chri/it, 

4  LegAttim  fimfliciter  facftim  ,ecc!ejtx  vide- 
turejfe  TeliElurn. 

5  Vorticm  quiddicatttr^  ^  an  contineatur  ap- 
pelUttone  domm  remifitie 

R  G  o  per  argumcntua  contrario 
fcn  (u,vidctur  fuiflc  de  mctc  Papse, 
quod  talis  publicationondebeat 
ficri  cxtra  ecckfias  Cathcdrales, 
^  proptcrdidioncm,tin,cuius  naturadcno 
tat  intrinfcfitatcm.  1. 1.§.  in  fluminc.  fF.  de 
fluniinib.Qupd  cft  vcrum ,  nifi  ccclcfia  cf- 
fctdcftruda  ,  vel  eflct  aliud  impedimcn- 
tum,proptcrquod  ifta  conftitutio publi- 
cari  non  poflet ;  quia  tunc  poflct  fieri  in  a- 
lio  loco  congruoglofl  jn  cap.ficut.  in  vcr- 
bo,necciritas.&in  cconccdimus ,  dc  con- 
fecr.dift.i.PapahicfubijcitjCathcdralibus, 
^  tquia  iftc  terminus,  ccclcfia ,  abfoUite  po- 
fitusfincadiundo  laitcm  in  larga  fignifi- 
cationccomprxhcndit  holpitalia,vt  te- 
net  Geminianusin  c.cup,ientes.§.  i.de  ele- 
d;io.in  6.& Roch ^  *  Cui^te,in trad  iuris 
patronatus,!n  §.  iii  ccclefia.qui  allegat  Fc- 
dericum  dc  Scnis,diccntem  hoc.  in  confi. 
in.vbi  dicit,quodholpitalc  appellatur  lo- 

cus 
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^rus  ccclcfiafticus  Aliquando  ecclcfia  con- 
tinctur  appellatione  paupcrum ,  vt  nota- 
tur  pcr  ilJuni  tcxt.in  c.  rclatum ,  dc  teftam. 

vndcinfcrtAlex.cofi.io4.in4.vol.tquod^ 
fi  teftatorrdiqucrit  pccuniasin  ccclcfiam 

crogandas/ufficitquoderogcnturinpau- 
pcrcs  Chrifti.  f  Sed  quado  fimpJicitcr  fuit  + 
p  fadum  ecclcfia^,cui  ecclefix  videturreli- 
aurn.  Vidctc Aufrcriumdecifi.56  Quan- 
doq5&iftapubJicatio,qua:  fit  inecclcfi;s 
CatJicdraJibus,fit  dupJicitcr.  Vno  modo 
rcipeau  iJlorum ,  qui  fiint  dccorpore  ec- 
clcfia:.  Alio  modo  refpeduaIiorum,qui 
funtextra^  &  iftalblcntrcgulariter  fieriin 
fynodis,  qua:  fiunt  in  ecclcfij  s  Cathedrali- 
bus.Idemdiccndumcft,fi  publicatio  fue- 
rit  fada  in  lcptis,vel  in  clauftris,vcl  coeme- 
tcrio,vcI  porticu,dicl^  cccJcfix.contiguis: 
qma  illa  loca  cx  q  uo  fun  t  contigua ,  viden- 
turde  contincntibus  &  coha:rcntibusec- 
clcfiae.idcoin  odium  dclidi  habct  locum 
difpofitio  huius  conftitutionis.  tQuid  au-  5 
tcm  dicatur  porticus ,  &an  porticus  com- 
rrehcndatur  appeJIatione  domus,&an  fa- 
aumin  porticu  ecclcfix,  vidcatureftc  fa- 
ctumm  cccldia, vidctcqu^  plcne  fcripfi 

Y  5 
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BER.M.  Cho.  Commek. 
in  rcpctitione  legis,libcroriim  appellatio- 
nc.ff.d       b.&rcr  fign.in 
^^^Al    S  I    I  P  S  l    D  I  OF  C  F 

ccfani  omtnnofacere  tencantur, 

S  ^i. 
/  T>ia'cefam  appelLittonc  tnte(ltgttur  t.tntum 

dcF.f>ifrot>o- 

2  V'-  ri  ■^ff  ^  r /  ^ini  trs  Cif  n  t  flihiecidt 

,,.iJiprobetur 

cxemj/i^\>, 

}  Beneficta  omnia  dicecejis prxfumuntur  fectt- 
laria  de  itire  communt^mftprohentur  re- 
guLtrii  fe»  monachalii  ,  qu^  folum  ex 
duobtts  prohari  poffunt. 

4  CapituLt  cxempta  pojfunt fus f ^hditis  con - 
stitutionem  iUampromttlgare . 

ID  cft,  Epifcopi ,  vel  eorum  vicarij  tan- 
tum.Scd  videtur,quodetiam  intelli- 
gatuv.de  alijs  infcrioribus  praelatis,qui 
in  eorum  monaftcrijs,  habentfubdi- 
tos  6c  exemptos ,  qui  non  tenentur  venire 
ad  fynodum  &  ad  ecclefiam  Cathedra- 
lem.  Item  videtur ,  quod  ahj  fimplices  fa- 
cerdotes  poflint  facere  hanc  publicatio- 
nem  :  quia  appellarione  Epifcopi ,  venit 
praeibyter.cap.legimus.  93-  diftinCI:.  &hoc 

te- 


In  Tit.De  Pvb.  Concvb.  347 
tcnet  Spcculat.in  tit.  dcinftrLini.a^ditio.  §. 
nunc  ver6.verr1.77.  Vos  autcm  dicatis 
contrarium :  tquia  appcllationcdiocccfa- 1 
ni,intelligitur  folum  de  Epifcopo,  glofl  jn 
Clcmcn.  I,  in  verbo,  diocccfani,  dc  foro 
compct.&glofl^in  Clcm.quamuis.in  vcr- 
bo,dioeccfani,dc  iure  patron.ncc  de  alio 
dicEccfano,quam  dc  Epifcopointclligi  po 
tcftjproptcrfuamiurifdidionem ,  ponde- 
rando  verba,Cathedralibus  ccclcfijs ,  qux 
non  pofllmtad  alium  pra:latum  inferio- 
rcmrefcrri,maxime,tquia  omnes  ccclc-  2 
fix  in  dioecefi  exiftentcs,fun  t  fubicdx  Epi  - 
fcopo  de  iure  communi ,  nifi  probentur 
excmpta: ,  c.  fi  quidam ,  S<  c.  dccrctum.io. 

q.i.&inc.omncsBafilica[;.i6.q.7.Sicutdi- 
ci mus,  t  quod  de iure  comuni, omnia  be-  ^ 
ncficia  funr  fccularia,nifi  probcntur  rcgu- 
laria,vel  monaGhalia,qu^  tantum  ex  duo- 
bus  probari  polfunt.  fecundum  Roman. 
confi32.prim6,perfundationcm,fecun- 
do,q?  talia  bcncficiapcrmonachos,  velre- 
gularcs  fucrintreda  pcr  40.  annos.  Vosau 
tcm addatispdidis,tquodCapituIaq oin  -  4 
^J"^oruntexeptaadioeccfano.,poriunt  i 
.      lubditi.  promulgarehac  conditu! 
,     ad  hoc  tcnetur^  cisc:  quia  verbu,t  encatiu- 
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348    Ber,m.  Cho.  Comment. 
importat  praeceptum  &  neceflitatcm ,  vt 
habctut  iiiclcm.exiuideparadifo.  §.item 
ordo.dc  verb.fignif. 

P  O  S  T  A  M       P  R  AE' 

fcntes  ad  comm  notitum  pcrucne- 
rwt  ^fueritfuhlinfs  concu- 
btnarih.^ 

S  V  M  M  A  K  I  V  M. 

/  Clericm  cQncubmarim  ante  tftam  conJlitH- 
tionem  erat  ipfo  turc  fuj}cnfm  ab  officto 
^hencficio. 

HIc  incipit  poncrc  primam  pcr- 
nam  clericorum  publicorum 
concubinari  o  rum .  Scd  vide  tur, 
quod  ifta  conftitutio  nihil  ad- 
dat/ed  fit  fuperflua:  cum  alias  de  iure ,  cle- 
ricus  publicus  concubinarius  debebat  pri- 
uari  beneficio,  vt  in  terminis  tenet  Panor. 
quem  communitcr  fcquuntur  DD.  per  il- 
lum  tex.in  c  ex  parte.m  verbo,publice  for- 
nicariam  haberet,in  3.notab.extra,de  tcft. 
qui  allegat  tex.  in  c.  nullus ,  &  in  c.  prxter. 
'  32.dift.  tEtclericuspublicusconcubina- 
rius,ante  iftam  conftitutioncm  erat  fufpe- 
fusipfoiureab  officio  &  beneficio.  &  ifta 
cft  communis  opinio  fecundum  Panoran 

ccum 
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ccum  non  liceat.  verfic.  ifti  fecunduni  c6- 
munem  opinionem  fun  t  ipfb  iure  fu/pen- 
fi.cxtra.  de  praefcript.  ergode  noiio  nihil 
fuit  additum.Reipondetur ,  quod  imo  ifta 
conftitutio  plura  coniundlim  addit,qu2e 
in  corpore  iuris  erant  difperfa ,  vt  infra  di- 
cam  in  verfi.publici  autem. 

^       P  E  R  C  E  P  T  I  O  N  E 

fiucimm, 

1  ConcubmariHsanfulpendaturapenfionefi' 

cut  afru6fibffs, 

2  Penfionesdicunturfiu5imciuileSy(^apfel- 

lationefiuciuum  continentur, 

$  Confiitutto  qu<£facit  mentionem  defiucii  - 

husycontinetpenfionemin  odium  delin- 
quentis, 

4  Clericu4an  in  impetrationc  teneatur fiacere 

mentionemdepenfione. 

5  CoUatioheneficiorumcontineturappellatio- 
nefruBuum :  quia  efi  in  bonis  ^  fru^a 
menf<&  Epifcopalis, 

6  Capituiumfedevacante,nonpoteficonferre 
f       heneficta  pertinentia  ad  folam  prouifio^ 

nemEpifcopi, 

7  Epifcopusfufpenfm  a fiucJibus fui  epifcopa- 
tus.vtdeturetiam fufpcnfus  a  coiiationc 
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heneficiorumy^A  iure fr^fentandi  ^  c- 
ligendi- 

S  tiotoriUs  concuhinmtu  licetpojsit  fujfendi 
k  fru5lihus,poterit  tamen  eligi ,  hene- 
fcium  acquireretempore  fuf^enfionis . 

p  ToenA  makficiorum  veniunt  appeUatione 
firu^fuum. 

10  Concuhinario fijfenfo  an  deheat  relinqui 

de fru^ibus  ne  egeat  ^ famepereat. 

11  Sujpenfu^  ^  excommunicatm  (equiparan- 

tur  relegato. 
j 2  Male  mrnipuhlica  egeftate  dehet  lahorare» 
Clericus  jintto  tempore  fufpenfionis  potefl 
repetere  frucitt^  medio  tempore  fuhtra- 
Bos. 

14.  Diftrihutiones  quotidian^  ^  mortuaria 
fiue  anniuerfaria  non  computantur  iri 
valorem  heneficij. 

DE  quatuor  hic  dubitari  poteft. 
Pnmo,  tan notorius  concubi- 
narius  fufpendatur  a  pcnfione, 
ficut  afrudibus  bencficij.  Con- 
cludite,quodfic:  quiapenfionos  haben- 
tur  loco  fiuduuni ,  qui  propter  bencfi- 
ciuni  percipiuntur  ,  &  ratio  fulpcnfionis 
habct  locum  in  vtroqs  cafu,fcilicet,  vt  clc- 

ri' 
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In  Tjt.De  Pvb.  Concvb. 
ricus  retrahatur  a  concubinatii  pcr  fubftra- 
«aioncm  prouetuum,crgoin  vtroqj  dcbct 
eflceadcm  difpofitio :  f  quoniam  pcnfio-  ^ 
ncs  dicuntur  fruaus  ciuilcs  ,  &  appdlatio- 
ne  fruauum  continctur,  vt  tradit  Bald.  in 
l.fi  traditio.C.dcad.cmpt.  &  vcnd.  vbi  di- 
cit,qu6dfiquis  inlibcllo  pctatfrudus,in 
tali  petitionc  compra:hcnduntur  pcnfio- 
nes.tldcmctiamXi  conftitutio ,  vcmatu-  5 
tum  faceret  mcntioncm  de  frudibus^vt 
m  cafu  prae(cnti,contincrentur pcnfioncs 
faltcm  in  larga  fignificatione ,  &  in  odium 
clehnquentis,vt  notant  Anthon.  dc  Butri, 
&Imof  in  cap.cumdiledus.  dcconfuetu- 
dmc&hoc  tenet  Alexan.  confil  .iSi.inci- 
picn.m  caufa  &  litc  vcrtcnte.  in  2.voi.For- 
tificatur  per  didum  Innoccti;,  &  Hofticn 

inc.poftuIafti.dercfcr.vbidicunt,tqu6d4 
depcnfioncpcrpctua  conftituta  iurebc- 
ncficii,  dcberct  ficri  men  tio  in  impctratio 
ne,  alias  gratia  rcddcreturrubrcptitia,fe- 
cus ,  fi  agerctur  de  pcnfionc  conftituta  k 
laico ,  quamuis  authoritate  Epifcopi  tan- 
quam  pro  titulo  bcneficij :  quia  dc  tali 
pcniionc  non  teneretur  clcricus  face- 
temcntioncm :  quianoneftbencfidum. 
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fedinoritur  cum  perfona,vttraduntDO' 
mini  de  Rota,in  decifi.210.fub  tit.de  refcr. 
gratiofis-inantiquis.  Idemdicendum  eft 

5  de  collatione  beneficiorum :  t  quia  illud 
includitur  aj^pellatione  fruduum,  cum  di 
catur  effe  in  bonis  &  frudu  menfx  Epifco- 
palis,vt  notantCanoniftae  pergloff.in  c. 
cu  olim.de  maio.&  obc.  quae  eft  fingularis 

6  adhoctquod  fede  vacante,Capitulum 
non  poteft  confcrre  beneficia  pertinentia 
adfolam  prouifioncm  Epifcopi,quamfe- 
quitur  loannes  Andrin  ci.ne  fede  vacan- 
tc,&  Philippus  Francus.  in  c,  bonae.  de  ap- 
pellat.&  rationem  aflignat,gl.  in  d.  c.  cum 
olim,quia  omnes  frudus  &  iura  Epifco- 
patus  debent  fideliter  referuari  fucceftbri. 
Itcmaliaratione:  quia  collatio  benficio- 
rum,dicitur  donatio :  quia  licet  Epifcopus 
teneatur  conferre  beneficium ,  non  tamc 
tenetur  conferrc  certae  perfonae,vtnotat 
gl.in  c.relatum-de  pracbend.&  in  c.  quam- 
uis.in  verbo ,  penfione ,  cod.  tit.  in  6.  crgo 
Capitulum  fine  confenfu  prarlati  non  po* 

7  teft  alios  fruaus  diftrahcre.  tPatet  ergo 
quodEpifcopus ,  qui  fufpcnditura^  frudi- 
bus  fui  epifcopatus ,  ita  vidctur  fufpenfus  a 

colla 
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icollationc  bencfidoruin ,  licut  clcricusi 
perccptionefruduuniA  pcnfionis.  Idcnt 
dicencu  n  cfl  in iurc  prcTfcntandi ,  vci cli- 
l  gendi!quiaomniaifl:a  iuraruntfrua:us,(5c 
j  appellationc  fruduum  contincntur.  vt 
I  tradit  Romanus,confi.268.Vos  tam-n  ad- 
ucrtitcquodlicctin  cafu huius conftitu- 
tionis  clcricus  notorius  concubinarius, 
pofntfufpcndia  fmdibus  fuorum  bcncti- 
ciorum,tpotcrit  tamcn  eligcrc ,  6c  cligi,& 
I  acquircre  bcncficium  durante  tcmpore  ^ 
fufpenfionis,  qiiod  cft  fumme  notandum, 
fecundum  Canoniftas,  in  c.  cum  diledus! 
de  conllictud.  & ratio cfl :  quia  ifta non  bft 
vera  fufpenfio,(cd  qucdam  bonorum  fub- 
tradio  in  poenam ,  quod  /ccus  cft ,  fi  clcri- 
cuseflet  fimpliciter  fufpcnfusa  bencficijs 
fine  alia  determinationerquia  fufpcnfio 
non  eflct  rcftrida  ad  ccrtam  Ecclcfiam: 
ifto  cafu  dccifio  Canoniftarum  fupra  allc- 
gatanon  haberet  locum.Idcm  diccndum 
tcft  de  poenis  maleficiorum,  qu2e  vcniunt 

appellatione frudus. vnde ab illis  fimiiitcr  ^ 
clericus  publice  concubinarius  vidctur 
fufpenfus.  QiKrautcm  contincanturap- 
pdlatione  fruchium,reddituum,  prouen- 

Z  i 
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liuonum,  &  cmolumeiito- 
rum>videtcBald.m  l.vidcamus.  n.  dc  vlii 
&  2;lo(l'in  c.gcnerali.de  cled.  ih  6.6:  glo.inl 
Crcm.ftatutum,eod.titu. &lnnocen.in  cJ 

paftoralis.  verfic.  proucntus, extra ,  de  do-j 

natif> 

S.c.uiuopoflctdubitari,anclericoc5-.. 
cubinario,cuifruaus(untrurpcnfi,dcbeatj. 
rclinqui  dc  illis  frudibus  nc  egcat,  &fa-^ 
jo  me  pcrcat.  t  Vidctur  qiibd  fit  habcndai 
ratio,nc  cogatur  mcndicare.c  diaconi.p?.? 
diftind.  argum.  1.  inter  eos.  fF.  de  rc iudic^; 
quia  ctiam  depofito  interdum  prouide^ 

11  tur.c.ftudeat.l.diftinaionc.tPt^tereafu. 
fpcnfus  &cxeommunicatus  ^quiparantuf 
relcgata:fcdadtempus  relcgato  non  fub-<: 
trahuntur  bona ,  nifi  hoc  in  fcntcntia  exi;- 
pnmatur,  pcr  1.  deportatorum.  C.  d'e  poef  ^ 
nis.Ego  autcputo  contrarium ,  quod  imci.^ 
clerico  fufpenfo  proptcr  concubinatum/ 
de  talibus  fruaibus  no  eft  fubucnicndumBi 
glofl".  in  c.  paftoralis.  m  verbo ,  fubtrahanitj 

12  tur.de  appcllatio.tquia  male  meriti  publil 
caegeftate  dcbcnt  laborarc.  1.  bona  fidcs^- 
ff.dcpofiti.  &  ficdurantefufpenfione,  ni-iij 
hildebctattradare  de  beneficio  ecclefia- 

ftiq 


i 


In  Tit.De  Pvb.  Concvd. 
fticoi&in  hoc^quipai-atur  cxcoiiuinica- 
to ,  qm  non  cft  priuanis  in  torii,  (cd  (bJuni 
Pro  tcmpore.  Ha:c dcci/io  limitatur ,  niii 
ftifpcnius  cllct  in  articulo  morris ,  vcJ  in  a- 
na  cxtrcma  ncccffitatc,  quo  cafu  c/Tct  ci 
fiibucn.cndum,Jccundum  iura  i  n  con  tra- 
''lumallcgata,  maximd-Jinon  laabercf  aJia 
)ona  ,  nc  cogatur  in  obprobrium  clcri 

mendicare.Vbiautemdcricuscftctfurpc- 
lus  proptcr  contumaciam ,  non  eflet  ci 
.proaidendum ;  quia  comparendo ,  poJTct 
fib.prou.dcre,  vtnotat  Abbasin  praallc- 
^Ato  c.paftoraIis.§.  verum.  coJ.penuI 

Tertiopoirctdubirari.tAnfinitotcm-  ■ 
porcfi,rpefionis  dciurcpofllt  clcricus  rc  " 

pcterefrua'i,.ediorcporefubtraclos  i  : 

|nd^c4.aftoraJis.diftinguit,autfufpenfioc. 
rat  fada  in.ufte,&tuc  potcft,pcr  tcx.in  are 
»n I. cx cauJa dcfcrtionis  frdercmil. vbi  S 

?,,".'""f.'  Proptcrdefcrtionem  fuc- 
rin  ciea'  a  niii,  tia,&  poftca  apparuerit  de- 

fcrt.onenonfuifrcvcram,dcbctmedi,  e- 

por,srec.rcreftipcnd.a,cuiadditetcx.inc. 
qum  d,ucrfitatem .  ext.a ,  de  conccfl:  pra:- 

bend.fiaut,uftefuitfufpenius,&nonpo. 
[cr.tpcterefruausmcd.;  temporis,vt  eft: 

Z  2 
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cafus  in  arsumentum , in  1.  cum  allegat.^ 
de  re  mil.ta.  lib.  12.  C.  alias  faahtas  ven.a., 
pribcrct  dclinqucndiincentiuum,quo<J 
eflonon  dcbct.c.cft  iniufta  mifcncordia,,  j 

F,t  fic  fruclus  pcrcepti  temporc  Ui- 
;penlk:.....,fulpcnlbnonrcftituuntur,(ccv 

^  '.  r  . ,  v-i;cantur,fccundumInnoccn|: 
,,.  ■  nuationc.  dc.nppcllatio| 

nibus.&dicctu.  iaixa  in  vcrfi.quos  fuus  fu 

periorinfabricam.  ,•   1  ■ 

Vltimbdubitaripoflct,cmapplicabui 

tur  ifti  fruaus  protcmpore  fufpcnfionisj 
Refpondctiir,qucd  fi  confiftantindiftrj- 

butionibus  quotK  .,dcbcntapplic4 

oliis  cleric'  -'^'^  ->;K;sdiuinis,quiaill4 
d«>oacc.  niftcrij.fcilicethii 
ouiintcrfuntdiuiais:iilx  emm  non  funl 
dccorporcbcncficij,  necfubiUo  compr^e 
hcnduimu-i  prout  notatur  incap.  vn.^  J 
cler.noni-efidcntibus  in  6.  &in  c.  Iicet,ck 
prt-bcp.  &  diftributioncs  quotidianx  lun;  1 
aliud,quamillud,quoddaturrationc  pr^i  i 
benda:,vt notaturin§.fin.§..ni  l.s.dccoi; 
ccffion.  prjEben.in  6.  Quibus  addite,quo» 
fi  quis  inipctrct  bcncficium.  vfque  ad  ce?^ 
tivin  valorem ,  in  lali  fumma  non  compu[ 
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JtanturdiUdbutioiics  quotmiaiia: :  quiail- 
^«arnon  augcnt  corpus  ptccbcndie,  lcddc- 
i^lbcnturptoptcr  operani  pcribniE,vtcftca- 
ifus  in argumcntuni,  in  l.i.  vcrfi.  lcd  niagis 
pcrambcncffcij  loco.ff,fi  mcnf  falf  mcf 
ixerit,  vrin  tcrministcnct  Oldrad  confi. 
iv|ii8,in  tit.dc  prxbcnd  ff.dc vcrb.lign.idcm 
^ltcncnt  domini  dc  Rota,dccili.  r^^.in  tit.dc 
oirefcr.gratio.in  nouis ,  cketiam  loan.  Andr. 
in  addit.  ad  Spccul.  de  concclfi.  prxbcnd. 
in  vcrfi.  dcmum  quacrcbatur.  vbiconclu- 
dit,  t  quoddiftributioncsquotidianx,&:  14. 
niortuaria  lcu  anniucrfaria  non  compu- 
ntur  in  valorem  bcncficijrSivero  talcs 
rudus  (int dc  pcr  (c diftindi ,  ifto  cafu  dc- 
bent  conucrti  in  vtilitatcm  illius  ccclefiar, 
a  qua  clericus  fufpcnditur,vt  cft  cafus.  in  c. 
peii.verfi.  in  vtilitatcm  eiurdcm ,  cxtra.  dc 
clericis  non  refidentibus. 

O  M  N  I  F  (Jir    n  E  N  E  F  I- 
chrum fuornm. 

S  V  M  M  A  R.  I  V  M. 

/  Dif^o^tio  c.  2.de pr^bend.in  6.  non  habet  lo- 
cum  in  epifcopatibtis  Abatijs  ^aliis  di- 
gnititihm  ekUiuis. , 
Paj?ain  c  -^^r^opatibfts  non  habet  plenitudU 

Z  3 
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»empotcHAUs,7iecEpifcoposdcfomrefOi 
tcft/tcutcAteroshenefciAtos. 
i  HoJ]jitalia,pr£ceptor  ix^pr^ftimoma ,  an  ve 
mant  appelUtione  benefoiorum , 

4  Benr/icia  cognofcuntur  effi  ccclefujlica  ex 

quatuor, 

5  C^pd'a  vel altar^  quod datur  in  titulum,  cor 
pneknd/tur  appclUtione  bencfciorum, 

y\  Ap  Ain  hac  conftitutione  omnia 
bcncficia  comprahcndcrc  voluit, 
Jicct  alids  de  iure  communi  non 
comprchendcrcntur  triphci  ratio- 


ptoptcrdidioncm,omniLi,quiB 
cll  ^  'liUcmlisafiirmatiuaAomniainclu- 
dit,&:  nihilcxckidit.l.lulianus.  fF.  delegat. 
3.&  l.  a  procuratorc.  C.  mandati.  Secunda 
ratio ,  quia  fupcrius  Papa  voluit  includere 
omncs  pcrfonas  inquacunqj  dignitatce- 
tiam  pontificiali  exiftetes,crgo  multo  for- 
tius  voiuit  includerequxcueqj  bcncficia 

etiam  pontificialia,  Tcrtia  ratio,  quia hxc 
conftitutioinduda  fuitcotra  clcricosco- 
cubinarios  in  odium  criminis,  ratione  cu- 
iusapropria  natura  vcrborum  reccditur: 
<Sc  idco  dc  ftriaa  fignificationc  vocabuli 
bcnclit  iorum  appcllatione  non  comprse- 

hcn- 


InTit.  DePvb.  Concvb. 
JictiditurEpifcopatus,  vei  Abbatia,  vt  cx 
Tiu*ibiF-f^:-;^^    Lappus  ailcgationcS^.  in 
it.dc  -  xbend.ncc ctiani  difpofi- 

tio  cajv 2.ac  piub.in  6.qua  cauetur,tqu6d  i 
M-bcncficia  vacantia  in  curia,alius  quani  Pa- 
paconfcrrcnon  poOit^non  liabcatioruni 
in  £  Mlcopatibus, Abbatijs ,aut alijs  digni- 
,  tatibus  elcdiuis,quarum  prcIatiinRonia- 
na  curiamortui  funtiquiaineiseritlocus 
clcdioni,  6l  non  prouifioni  icdis  Apftoli- 
cae.glofKefinngu.  in  pra:alIegatocap.2.  in 
verbo  ,  dignitatum  ,  c[ux  cxprclse  dicit, 
;  quod  Nicolaus  tcrtiusjita  fuitintcrpreta- 
tusinccclcfia  Bracharcnfi,(3cfic  hbera  & 
plcna  diipofitio  dignitatum  pcrfona- 
tuum  ac  aliorum  bcncficiorum  ad  Ro- 
manum  pontificcm  ex  plcnitudinc  fux 
potcftatisnolcatur  pcrtincre,cap.licet,dc 
pra:bcnd.in6.tamcnrecuscn:inEpifcopa- 
«i  tibus.tvnde  non  poteft omncs  Epifcopos  z 
deponere  ficut  ca:tcros  bcncficiatos :  quia 
Epifcopitcnont-  locum  Apoftolorum , & 
cx  hoc  turb       ir  vniacrfalis  ftatus  cccle- 
fix,  lccunduLii  gioflam  communitcr  ap- 
probatam  ,  in  cap.  pcr  rrincipalcm .  9. 
quaeftio.3.  nccctiam  appcllationc  bcnc^ 

Z  4 


ficiorutn  dioeccfis  vcniunt  exempta  ,  vt 
tradit  Fclyn.in  c.grauc.deoffic.  ordinarij. 
necetiamftridte  loqucdo  comprxhcndi- 
tur  prcEbcnda.fccundum  Canoniftas.  in  c. 
poftulaftijdc  rcfcript. 

Tamcn  prxdidis  non  obftantibus  did- 
te,qu6d  iiic  Papa  intcllexit  dc  omnibus 
bcneficijs  cuiufcunque  fint  dignitatis  vel 
quaIitatis.vndcprxbendx,dignitatcs,Vica 
rix,&horp!taIia  contincntur  appcllatio- 
ncbencficiorum,quod  verum  eftincafu 
huiusconftitutionisjfcdinlitcris  gratioris 
conceflls  ad  bcneficia,non  cpntinercntur 
hoipitana,nifi  dc  ilHs  fieret  m^ntio ,  quod 
didumnotatRoman.conf332.redinalijs 
hteris  talia  hofpitaiiafifint  confuctacon- 
fcrri  clcricis  in  titulum  pcrpetui  bcncfici 
inckidcretur  appcUationc  bcneficiorum, 
alias  lccus :  quia  tunc  vcnircnt  potius  fub 
nomineofficij,glo.inCIemen.dirpendio- 
fam,in  vcrbo,bcncficijs  ccclcfiafticis,cxtra 
3  dciud.fltem  pr2eceptorix,prioratus,&:ad- 
niiniftrationcs  tenipprales,  Ccpcudum  fiib- 
iedam  matcriam  veniunt  fiib  appcllatio- 
nc  bcncficiorum,  quia  in  latifiima  fignifi- ' 
cationc  ifte  terminus  bcneficiorum/umi- 

tur 


In  Tit.De  Pvb.  Concvb.  361 
tm  pro  tcmporalibus  &  commcndaririjs 
bciicficiis.Cornciisconli.66.incip.placct. 
in  3.vol.Et  ratio  eft :  quialatc  &  improprie 
loquendojcommendavidcturprxbcre  ti- 
tulum  ,lccundum  gloflam ,  quam  ad  hoc 
notatCanonite,in  c.nenio.  declcd.in  6. 

Exquoinfcrtur,quodriPaparereruauitdi- 
fpolitioni  fux  omnia  bencficia  vacantia 
in  curia,  talis  releruatio  trahitur  ad  pra:ce- 
ptorias :  ergo  fic  diccndum  eft  in  cafu  ifto 
propter  didionem ,  omnium ,  qux  habct 
fignumvniuerlale:  ideo  omniabcncficia 
includit.c.  fi  Romanorum.  ip.  dift.  in  c. 
folitar.de  maior.& obcd. 

Pi^eterea  fub  den  o  minatione  benefici;, 
includcrenturetiam  prxftimonia,  quiali- 
cct  prxftimonium  habcatreparatas  quali- 
tates  anaturaahorum  bcneficiorum,  ta- 
men  habctur  loco  bcncficij  ecclefiaftici. 
Panor.confi.4.7.incip.  illud  dciurcqua;ri-- 
tur.in 2.  vol.  vbi  dicit ,  qiiod  bencficia  co- 
gnofcuntureflcccclcfiaftica  cxquatuor. 
tPrim6,quandodeilIis  non  pctcftficri 
prouifiodeiurecommuni,nifipcrEpifco^ 
r um ,  vcl  alium  pra:Iatum  ecclcfiafticu  m, 
licet  quandov];  pra^fcntatio  pcrtinc- 

Z  ■ 
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laicum.Sccundo,  quando  non  potcft  pro- 
iiidcri,nifi  clerico.  Tcrtio ,  quando  liabct 
aliquid  fLMritualitatis  anncxuni,vcl  cui  ad- 
ncditur.QUiirtb,quando  prouidetur  purc 
rincpadovclconditionc&non  pro  ali- 
quo  commodo  tcmpornli ,  alias  commit- 
tcrcturfmionia.  Scd caliaprseftimonia 
in  larga  vcl  ftrida  fignificatione,continca- 
tur  appcllationc  bencficioruni,videtc  Ni- 
colauni  dcMilis.in  §.beneficiorum  autem 
appell.  Sic  ctiani  in  ampla  (ignificationc 
comprachcnderetur  peniio ,  a  qua  clcricus 
proptcr  notorium  concubinatum  fulpcn- 
dcrctur,aliter  fieret  fraus  liuic  conftitutio- 
ni  iquiabencficiativt  dcconcubinatuno 
puniantur,renunciarent  fuis  bencficijsre- 
(eruatis  f  rudibus  pro  penfione,  vndc  con  - 
5  ftitutioiftarcddcrcturilluforia.tPta^tcrca 
aIrarcvcICapelIa,qux  datur  in  tituium, 
includerctur  appellationcbcneficiorum: 
vt cft gl.niagiftralis ,  in  Clcni.  fi beneficio- 
rum.mprimagloflxircafin.extra,dcdcci- 
mis.quae  dicit,quod  altarc  vcl  capclla  dici- 
tur  bcne'ficium  ecclefiafticum ,  ex  quo  ita 
faitordinatumperEpifcopunijVt  in  fpc- 
cietraditDceius  confi.209.incip.in  cafu 

pro- 


TlT.  De  Pvb.  ConcVb. 
jpi'opo(ito,in  2.vol.vbi  concliidit,qiiocl  ap- 
pcllatione  bcncficij  contincntur  altaria, 
qujcdantLirin  titulum.&  idcm  Domini- 
cusinc.i.circafin.verfi.iftnd  dubium  fe- 
niel  habui  dc  conriictud.  in  6.  fcd  plerique 
contrariLuii  tencnt.Ego  autcm  fic  puto  cf- 
fc  diftinguendum,  quod  aut  ab  initio  ia 
lundationeintcrucnit  autoritas  diccccla- 

iiiAtuncccnrcturbcncficium.-aliasrccus: 
vndeinfcro.quod  gratia  non  cfl  fiibrepti- 
tia,pofito,qu6din  illa  nulla  fiat  mcntio  de 
tali  capcllania^ex  quo  non  intcrucnit  con- 
fcnrusEpircopi,quocafii,non  poteft  dici 
beneficium.&iftam  diftinaionem  ita  ob- 
feruan  t  Domini  de  Rota. 

P  A  C  I  o    T  R  I  F  M 
mcnjium, 

S  V  M  M  A        r  V  M. 

V 

1  Vipfitw  ciH£  de  menfihus  ficit  mentionem 

deproximis  intdligitur. 

2  Temptis  appojitum  in  ijla,  conHitHtio^ 

ne  m  per  offictdcm  augeri  veimimd  ^ 
fopt, 

i  BilmoindticiaAiurenonpoteJl  augerivel 
minui. 
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..r}fis^inotdkhmcomt('t,  a^uatmrfuntO' 

fimones. 

ClLICET  futLUoiuUi 

rum:quia  quaiido  in  aliqua  difpofi  - 
tionc  abfolutc ,  hoc  cft ,  fuie  aliqua 
dctcrminationc  fit  mentio  dc  mcn 
fibus,intelligitur  dc  proxime  futuris:  ficut 

dicimus  in  co ,  qui  fimplicitcr  ftipulatur  a- 
liquidfibi  dari  calendis :  quia  intclligitur 
dcproximis.l.cumqui  calcndis.ff.de  vcrb. 
oblii2;at.6ctcx.inargu.inc.nonpotcft.§.il- 
lud,vcrfi.  intclligiturdeduobusprimis.de 
pra:bcnd.in6.Ratiocft,quiatcmporarcu 
dilationcs  dcbcnt  coardari  fcu  ampliari: 
quia  matcria  dilationum  cft  rcftringcn- 
da.cap.pia.circaprin.cxtra,dccxceptio.ca. 
fi.dcdolo&contuma.&inl.z.Cdctemp. 
appcllat.6c  iftud  fpacium  trium  menfium, 
dicitur  dilatio iuris .  1. 1.  C .  dc  dilat.  & in  § . 
^  fpacium.3.q-3.t  Sedaniftud  tcmpus poftlt 
^  pcr  Ofticialcm  augeri,vel abbreuiari,  dici- 
^  te,  quod  non :  quia  poena  pcr  iftam  confti- 
tutioncmeft  induda^fccundum  Bald.in 
auth.  qui  fcmcl.  6cinauthen.  iubcmus.  C. 
.  dciud.  tltcm  dicendumeftdedilationi- 
'  bus  induaisa  iure  finc  hominis  minifte- 

rio, 
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InTiT.  ifE  Pvb.C  ONCVB.  5(^9 
riohominis,vtdilatio  dandilibellum,vel 
probandi :  quia  cx  caiifa  augcri  potcft ,  vel 
abbrcuiari  Alcxan.  poft  Bar.  in  1. 2.  ft".  de  re 
iud.dc  ftylo  tamcn  curixidilationcslunt 
arbirrariae.Guido  Papac  dccifio.^zp.incip. 
proccdi  dcbct. 

Scd  qua£ro,quot  dics  computantur  pro 
quolibctmcnrc.Tres  vidcnturopinicncs.  -f 
tPrima ,  vt  quatuor  hcbdomada:  confti- 
tuant  rncnfcm  :  &  ifta  computatio  fit 
communitcr  a  paganis  &  rufticis,  vt  tradit 
Mandagotus  in  tit.dc  clcd.in  c.3.in  vcrbo, 
vnum  mcnfem,vbi  rcfcrt ,  quod  ita  obfcr- 
uaturinMetrapolitana  &prouinciaIi  cu- 
ria Bituriccnfi ,  dum ccrtx litcra;  expcdiu- 
tur:&ficpro  quolibet  mcnfc  non  cflcnt 
nifiviginti&ododics-  Secunda  fuitopi- 
nio  mcdicorum  diccntium ,  quod  menfis 
verus  naturalis  conftat  triginta  diebus,n5 
tamcn  com  plctis  in  totum:  quia  vcre  qui- 
libet  mcnfis  cft  triginta  dicbus  maior;,  mi- 
nortamcn  viginti  noucm.fecundumau- 
thoritatcm  Galcni  &Hypocratis,quoruia 
opinio  apiid  legiftas  fuit  reccpta,pcrtex. 
in  l.milcs.  §.  fexaginta.  &in  1.  fi  maritus.  §. 
haec  ff.de  adultcr.6c  tcx.ad  literam  in  auth. 
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jLibcnius,  iii  vcrficu.intra  triginta  dics/ 
6c  in  vcdic.  alius  menfis.  C.  dc  iudic  & 
quando  a  iure  vcl  \  iudice  fit  mentio  de 
mcnfc  tunc  pro  illo  computantur  trigint  a 
dics6c  vocabiturmcnfislcgalis.  vtnot.  A- 
lcx.per illum  tex.in  l.fin.  in  2  notab.  C.  dc 
iurc  dclib.&:  idcm  Alex.conC  114.  in  5.  voi. 
&  Alciatcis  in  I.cum  biircxtus.flf.dc verb.& 
rcr.fign.Tcrtia  fuit  opinio  aliorum  diccn- 
tium ,  quod  ifii  trcs  mcnfcs  computantur 
fccundum  quod  occurrcntin  calcndario: 
&.ide6  fi  riifpcnfio  fuerit  fada  quartaMaij, 
finicturquartaAuguiliexclufiue;&itac5- 
muniter  fcruatur,vt  rcfert  Mandagotus  in 
tit.  fupra  allegato ,  circa  principium  cap.3. 
pcr  gloIT  communitcr  approbatam  in  ca. 
quam  fit.  in  vcrbo.menlcm.  dcclcdlionc, 
in  6.quam  fcquiturAIex.ini.  dcdiuifioncy 
circa  princ.fF.foIut.matr. 

S  I  T  I  P  S  O    F  A  C  r  0, 

S  V  jM  M  A  R,  I  V  M. 

/  'DiEtioyf.t.tmtum importat ficutifla  verba, 
iffoiureyveli/fofa^o ,  mportatgMno- 
nem  lat<e fenter/ti.€. 

2  V rba  iJlA^notatHr^rmtrtatur^co  iffo^ipfo  iti 
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In  Tit.  De  Pvb.Concvb.  367 
re,ommno,fciat fe  tncurfuru,  ^fmtUa, 
funt  verba  importantia  canonem  lata 
fntenttJi, 

i  Vcrha  ,  incurrat  excommumcationem  njcl 
fu(penftonemyintilligunttiripfo  ttirc  vel 
ipfofach  (!rfnefententi. 

4  Bencfictiim  anpoftt^  alteri  confrriftne  alta 
fententia  yquandopt^na  incurrtttir  tpfo 
fa&o  velipfoiure. 

VI  D  E  T  V    ,  quod  ifla  vcrba, 
ipfofado,  fupcrflLie  ponantur, 
proptcr  verbum,  fit,  poCtum 
in  tcxtu,quod  dcfuinaturaide 
importat,quod,iprofaa:o,Bal.inJ.i.inno- 
ualcaura.C.dclccu.nup.invcrfi.fitinfa- 
mis ,  ibi  cxpon  it ,  fcilicct  ipfo  fado.  cx  quo 
infcrt ,  quod  fi  ftatutum  municipalc  dicat, 
quod  fi  quis  commifcrit  talc  crimcn,  fit 
infamis^,  vcJ  fit  bannitus,ccrtc  intcJIigi- 
tur ipfb fado,  finc  miniftcrio iudicis  t  Ra- , 
tio  cft,  quia  iftud  vcrbum,  fit ,  impor- 
tar  canoncm  latx  fcntcntia^ ,  &  tantuni 
importat ,  ficut  itlavcrba ,  ipfo  flido^vcl 
jpfoiurc.glofr.  notabiJis  ,in  c.  quicunquc, 
in  vcrbo,innodctur ,  dc  liicrctic.  in  6.qua: 
dicit.quod  quandolex  vcl  canon  loquitur 
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g68  BER.M.C110.C0  MMENr. 
per ifta vcrba,infainis fit, innodatus  fi t,a- 
narhcma  fit ,  iniportat  canoncm  lataelcn- 
tentia:.  hoc  idcm  tcnct  lafon.  confi.18.  in- 
cip.vidcrctur.  in  vcrfi.  fccundnm  vcrbuni 
fit,  in  4.V0I.&  Card  in  clcmen.i.dc  cxccfT. 
prxlato.  proutdicimus  dcccrtis  alijs  vcr- 
bisimportantibus  canoncm  htx  lcntcn- 
tix.  tvt  funt  ifta  vcrba,notatur,rcucrtatur, 
coipro^iproiurcomninofciat  Cc  incurfu- 
rum,&  fimiUa.Nccin  his  rcquiritur  fentc- 
tia,nifi  dcclaratoria  itaHcnii.poft  glofl'd. 
c.quicunq;.  (ccus  filcx  vcrbo  futuri  tcm- 
poris  conciperctur. 

Sufficicbat  crgo  diccrc,fit  {ufpcnfus, 
proptcr  verbum ,  fit,qu6d,  vtdixi,impor- 
tat  canoncm  latx  fcntcntix  etiam  fine  ali- 
quo  adiundo ,  vt  clare  tradit  Bald.  in  cap. 
Rodulphus,invcrfi.excommunicatus ,  cx- 
tra ,  dc  refcript.  Panor.  & Fclyn.  pofl: cum 
inc.nullisiudicum,verfi  tamdiufitfcquc- 
ftratus,  de  foro  compcten.  Et  idco ,  quan- 
do  lcx  vcl  conftitutiojcjuae  imponit  poena, 
loquitur  pcr  vcrbum  futuri  tcmporis,vt 
cft  iftud  verbum,fit ,  quia  dicit ,  fit  fufpcn- 
fus  vel  cxcommunicatus,vclfitpriuatus, 
poenaccnfetur  appofita  ipfoiure^nec  rc- 

qui- 
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quirituralia  fcntcnria  iudicis,  vt  conclu- 
ditMathelilanus  innotabili,U5.  proqui- 
bus  adducoglo.  quam  ad  hoc  notantBar. 
^-Bald.  & Paul.  dc  Caft.  in  1.  in  criminali , in 
verbo,habeatur.  verfi.  muiaatus  (it.  C.  de 
iurifd.omnium  iud.  Paul.  dc  Caft.in  auth. 

hocampIius.C.defidcicom.crgovidetur, 
quod  ifta  verha ,  ipfo fadojiin t  fiiperflua. 

Necfimhtcrobliuioni  tradendum  eft: 
quod ifta verba,  ipfo fado ,  canoncm  lata: 
lententiiE  importent,  vteft  tcxt.  multuni 
notabilis , fccundum Dominicum  iunda 
lofi  jn  cap.  vt  periculum.verfi.excomm  u 
icationis  (entehtiam  incurrat  iplb  fado, 
iiecler.vcl  monach.fccular.ncgo.  ideono 
-^j-at  neceflaria  fenteda  iudicis,(altcm  q  uo 
nd  effcdum  iuris,perglofl:in  cap.haccon- 
ftitutioneinverbo^incurrat.  deoffi.&po- 
teft.iudic.delcg.in6.quxdicit,tqii6d  ifta  , 
erba,incurrat  excommunicationem  vcl  ^ 

lufpcnfionem,intelligunturipfoiurc,vel 
ipfo fado ,  &  finc  fententia.  Hoc  idem  in 

rpecietraditMathefila.in  fingulari  i2.vbi 
ponitplura  verba  importantia  canonem 
lata^fententix, &idem  Aug. in d. I. in  cri- 
minaliA  Card.in  Clcm.i.dcpcenis.  Cor- 

Aa 
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neus,  confi.  89.  incipicn.  vifo  rupra  fcri-  '1 
pto  pundo ,  circa  principium  xpcnul.coL 
vbi  cx  pluribus  concludit,  quod  vcrba  ,ip- 
fo  faclo,aperte  dcnotant,poenam  incurriA 
fe  fine  lententia  :  qiiia  quando  lex  irro- 
gans  pocnam  loquitur  pcr  ver  bum,  fit,  vel 
pcrvcrbum,incurrat,ccrta  poenaccnfetur 
irrogata  ipfbiure.  &notatBaId.in  1.2.  C. 
dcEpilcop.audicnt.  6c  glofT.  interlincaris, 
in  Clemen.i.  in  vcrbo ,  incurrat.dc  vluris-. 
qu2E  dicit,qu6d verbum  ,incurrat,figni- 
ficat  incontinenti  fine  aliquo  temporis 
interuallo.&  tex.in  1.  fin.  in.  verfi.  infames 
conftitutifintjglofHibi  dicit,fcilicet,  ipfo 
iure.  C.  locat.  &c  notat  Bairto.  poft  glofll 
in  1. 1.  iF.de  his  qui  notantur  infamia.  & 
gl.  in  c.in  poenis,de reg.  iur.  in  6  6c  in  cap. 
quicunq;.  in vcrbo.innodetur, de  hxrct. 
&glo.  in  cap.cnpientes.§.caEterum,in  ver- 
bo  ,  fufpcnfbs ,  de  clcd.  i  n  6. 6c  mclior  dc- 
iure,  in  c.clcricis,  circa  fin.  in  verfic.  in  ex- 
communicationis  fcntcntiam  incidunt 
ipfb  fado  ,de  imm  unitate  ecclcfiarum ,  in 
6.&  in  c.an  ApoftoliciE,in  fin.  in  verfic.  rp- 
fbfado  excommunicationis  fcntentiam, 
dcfcntCn.6creiud.in  o.&inc  fi  reliinofu^. 


1n  TiT.  VVB.IJe  CoNCVft. 

vcrfi.ipro  fado  clcaio  viribiis  vaciictur. 
dcclcain  6.  &Bald.  in  aiithcn.  habita.  C 
ne filius  pro  patrc ,  &  latc  tradi t  Aicx  con- 
fil.  T?9-  incipicn.  viib  punclo  ,  in  princ.  2. 
col.in  7.voLvbi  dicit ,  quod  ifla:  dicflioncs^ 
ipfo  iurcipfo  flido^mox,  flatim ,  6c  artcra: 
funilcs,funt  lynoninao:.  Concluditc  criro 

cxpra!diais,quodftatim(5cii>foiurc,ablq5 
aliohominisminiftcrio,  vtrtj  .n-,  tradit 

Archid.in  c.ipfo iurc,  dc rc/c . . ^ . . ^ Jcm  11. 
bro.&inc.  foclicis  rccordationis,  in  vcr- 
bo,ipfo  iurc,dcpa:nis  .  codcm  libro.  6c 
omncsida: important canoncm  lata: fcn- 
tcntix,vtiniuribus  fupra  allco;atis.  idcm 
tcnct  Dominicus  ,  in  c.  1.  §.facri,  dc  ho- 
micidio.in  6.  vbi  vult  pcrillum  tcxtum, 
quodquando  incurrit  ipfb  fado  pocnam 
priuationis  beneficij,  potcft  abfq^  aha  fcn- 
tcntia  bcncficium  confcrri  altcri.&vt  dixi, 
iura  quac  dicunt ,  aliqucm  dcbcre  puniri 
aliquapoena  iplb  iure  vcl  ipfo  fado  ,  de- 
bent  intclligi,vt  fufficiat  illum  declarare 
vcl  pronunciarc  culpabilcm  pr^dic^i  cri-. 
minis  ,  vndc  incurrcrct  poenam  iuris, 
licct  iudcx  in  fcntentia  hoc  non  exprcP 
ferit. 


Aa 


2, 


^-jz     Bekm.  Cho.  CoMMFNr. 
SVSPENSVS. 
S  V  M  M  A  R.  I  V  M. 

7  Sujpenfioy  mterdidio,contmentur  appellatio* 
ne  cenfurA  eccleftariic^  ,fcut  excommH- 
nicatio» 

2  Su[penfto  ^depofitiofic  differunt  ficut  de- 

fortatio  ^relegatio, 
)  Sujpenfo  perpetua  hahet  vim  friuationis, 

tamen  non  dehet  imponi^  nifiprograui 

crimine. 

4  Su(penfpt5  fimpliciter  ah  officio  videturfu- 

Jpenfm  a  heneficio, 

5  Sujpenfio  canonis    hominis  differunt, 

6  CLericm finitis  trihm  menfihmfujpenfionis, 

an  fine  alia  ahfolutione  pofiit  percipere 
fiu5tm  hcnefictorum. 

7  Sufienfm,fii  durante fujpenfione ,fe  intro- 

mtttat  de  negociis  heneficij ,  non  incurrit 
irregularitatem . 
t  Sufpenjii^  a  celehrando  non prohihetnr  intcr- 
ejjediuints. 

g  Sujpenfu4  ah  ordine facerdotalipoteft  exerce- 
re  officia  inferiorum  yfectisfi  ahfohte (it 
fufpenfus» 

10  Celehransjurantc fttfpenfione ,  efficitur  ir- 
re^ularis. 
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APpellatjone  ccnfiirseec- 
clcfiafticae ,  fvenit  rufpenfio  &  ^ 
intcrdidio,  ficut  excommuni- 
catio,  vt  eft  cafus  Jn  c  quaerenti, 
in  vcrbo,(cd  ru(pcnfionis,extra,de  verb.fi- 
gnif!&  lice^t  verbum ,  furpcndimus ,  pona- 
turpro  vcrbo,deponimus,c.fiquisEpi(co- 
pus,i.q.3.in  verbo.fulpcnditur.  glo.  ibi  ex- 
ponit,id  cftj  dcponitur.  tamen  hicaccipi- 
turproco,qui  adccrtum  tempusfulpcn- 
ditur  afrudibus  fuorum  beneficiorum ,  & 
non  in  perpctuum.tEt  ideo  diffcrcntia  eft 
intcr  dcpoiitionem  &  fu(penfionem,ficut 
intcr  deportationem  &  relegationem: 
quia  ficut  deportatio  eft  in  pcrpctuum,  i  ta 
depofirio.&  ficutrclcgatio  eft  adtempus, 
ita  &  fufpcnfio:  &  fic  tcmporalis  fufpcnfio 
non  operatur  vltra  tempus  pra:finitum, 
perpetua  vcro  a^quiparatur  dcpofitioni.  vt 
notat  Decius  in  cap.  A  poftolicx ,  de  excep. 
vnde  Calderinus  &:Im^i.in  cap.cum  dile- 
dus ,  de  confiietud.  dicunt,  f  quod  perpe-3 
tuafufpenfio  ab  officio  habet  vim  priua- 
tionis,ita,quod  talitcr  fiilpcnfus  cenfeatur ' 
priuatusbcncficio,<5cmcritode  tali  bcne- 
ficiO;poteft  alteri  prouidcri ,  quia  cenfctur 

Aa  3 
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vacarc.  Adueitcrc dcbent  domini  ccclc- 
liaftici,qu6dtalis  pcrpetua  fulpenfionon 
poteftimponi,nifi  pro  graui  crimine,  fi- 
cut  de  depolitionc  dicitur.Et  fuper  iioc  da 

4  tur  regula,  f  quod  licct iura  iimpliciter  fu- 
ipendantclcricumab  officio,tamcn  talis 
furpenfio  inducit  ctiam  fulpcnfionem  k 
beneficio,glofl!  in  Clcmcn.  cupientcs ,  de 

5  poenis.in  gl.  magna,in  vcrf^  & nota.  tQux 
autcm  dicatur  llifpcnfio  fada  a  canonc, 
vcl  ab  homineiVidcte  Innoc.in  c.  ficut.  de 
cohabitat.clcri.&  mulicr.  poncntem  duas 
aut  tres  dilTcrcntias.  Dicatis  tamen,qu6d 
ficlcricuslitnororius  fornicator,vel  ho- 
micida,vcl  ha^reticus ,  vcl  notorius  pccca- 
tor,ipfo  iurc,  lcu  ipfo  fado ,  talis  fufpenfio 
impedit  exccutionem  ordinum ,  ctia  poft 
peradam  poenitentiam ,  vt  notat  glofl'.  in 
c.cum  nonliccat.  dcprcefcript.  &loannes 
Andr.  in  c.  pcr  tuas ,  dc  fimonia.  & in  c  vt 

clcricorum  ,(5cibiHoftienf  dc  vita  &  ho- 
ncft.cler. 

luxta  iftum  tcxtum  tamcn  dubitatur. 
An  finitis  didis  tribus  mcnfibus  fufpen- 
fionis,pofl"u  fufpefus  pcrcipcrc  frudus  fuo- 
rum  bcncficior um  fine  aliqua  alia  abfolu- 

tionc. 
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tione.Dominus  Aufrcr.in  dccifi.  298.  di-  ^ 
ftinguit.  tquia,  aut  agitur  dc  fu/pcnlb  a  ca- 
nonc ,  vcl  ab  homine.  primo  cafu,  non  rc- 
quirir  1  •  T!>(blutio,  (cdfufficit  (bla  iudicis 
cleciaiaLiO.fccundumgloir  in  Clem.  i.  dc 
dccimisJaltcm  quo  ad  fc  non  cft  fimplici- 
teriiifpenfus  ab  oflicio  vcl  bcncficio,(cd 
lunraxat  a  frudibus  bcncficii ,  fidcb  pcn-  ^ 
dentctcnipore  fufpcnl]6nis,clcnais  (ein- 
tromitteiis  dc  ncgocijs bcneficiorum, no 
incurrit  irrc(2;ularitatcm  ,ficut  in  cafibus 
contrarijs.t  Sicctiam  fulpenfus  a  celebra- 
do,nonpropter  hoc  inteilgitur  fiifpcnfus 
ab  intercflcndo  diuinis,  vt  nocatur  in  cap. 
dc  viro.7.  qua:ft.  2,  t  fufpcnfio  ctcnim  fi-  ^ 
cut  cxhasrcdatio  ftridi iuris cft.  Sic  fufpcn- 
fusab  ordine  iacerdotali,  poteft  excrccre 
ofticiainfcriorum,tamen  fi  clcricus  fitab- 
folute  fuipenfus  ab  ordine ,  intelligitur  fu- 
Ipcn fus  ab  om ni  ordinc.  Effcdus  autcni 
fufpenfionis  fadx  ab  hominccft,  tqubd 
cclebrans  ,  durante  illa ,  inordinc  a  quo 
fuit  fufpenfus ,  irregularis  eft.  De  duobus 
quxri  poflet,qu2Ctamen  caufi  breuitatis 
obmitto.  Primb  ,  an  clcricus  fufpenfus 
ad  tempus  ,  vt  hic,teneaturdiccre  horas 

Aa  4 
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^16  Ber.  Cho.  Comment.. 
canonicas,&quid  iniiilpcnfo  ab  officio?^ 
Sccund6,ancu  praelatus  rurpcnditclericu 
a  frudibus  fuorum  beneficiorum,cxtcnda 
turtalisrurpenfioadaliabcncficiacxihen- 
tia  cxtra  fiiam  iurildidioncm  ?  vidctur 
quod  fic,vt  infi-a  dicam. 

XJ"  0  s      S  K  F  S      S  V  P  E' 
riorinfxbmam. 

S  V   M    M    ,v  i<.  I   V  M. 

^     ^  ^ '  Uuiturfro  reUoiis  tn  fx- 

2  Contrtbucrefiitmemturfro fabrica  eccle- 

j  Reparationes  ecclcfiarum  Cathedralium,  ^ 
farochixliHrny  adofuosdeiure  (^cQnfue- 
tudtnefpectent, 

4  Varochianian  teneantur  ad  fabrtcam, 

5  Reditm  eccleft^t  in  quotpartes  debeat  diuidi.  • 

HO  c  cft,a:dificiLi,rcparatione,reu 
ftrudura,vt  habotur inc.de  fa- 
brica,dccorccdift.i.&inc.futu- 
ra  ccclcfia.  12.  q.  i.  &  venit  a  vcr- 
bo,fabricor,  quod  idcm  cfl^quod  copono, 

6  accipitur  pro  toto  corporc  xdificij,c  rc 
ligiodi  cliquijsv&vcncra.fandorum. 

.  icaccipiturproreftauratio- 

ne. 
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JTic.vt  in  ccxpartc ,  vcrfi.  ad  rcftaiirnndain 
fabricam  ,cxtra ,  dc  his,quac  fiiini  a  niaiori 
partccapituli.f&ifta&brica  in  rantum  cft  ^ 
priuilcgiata  ,  vt  dc  rclidis  non  foluatur 
aliqua  canonica  portio  Epifcopo,  (cu  cc- 
clcfiiE  parochiali ,  vt  cft  caliis  ad  litcrajii  in 
cap.fin.cxtra,dctcftam.&inc.cxpartc.in 
3 .  vcrfi.  vcl  ad  fabricam  ecclcfix ,  cxtra ,  de 
'  vcrb.fi2;n. 

Scdquxripotcft,  Qui  poflunt  cogi  ad 
contribucdum  pro  fibrica  ccclcfix.lftani 
quxftioncm  tradit  Panor.  in  c.  i.  cxtra.  de 
ccclcfijs  lEdificandis.  &Dominus  Aufrcd. 
in  dcicf 499.&  Fcly.in  d.c.qux  in  ccclcfia- 
rum.Hofticn.  6c  loan.  Andr.  in  prxallcga- 
to  c.  I.  Innoccn . in  d.  c.  cx  partc.  f  Scd  in  ^ 
fumma  vosrcfoluatis,quod  aut  agiturdc 
rcparationc  ccclcfix  Cathcdralis,  aut  de 
alia  infcriori.  Primo  cafu ,  aut  in  tali  cccle- 
fia  funt  ecrti  rcditus,pro  fabrica  ilIius,pro- 
ut  fluit  in  pluribus  ccclcfijs ,  &  tunc  fi  talis 
rcditus  fufticiun t,  nulla  debct  ficri  con tri- 
butio.fi  vcro  nulli  funt  rcditus ,  ad  hoc  dc' 
putati,vcl  illi  qui  funt,  non  fufficiunt ,  ifto 
cafuEpifcopus6c  Capitulum  tcncnturad 
rcparationcm  fabrica'  dc  frudibus,  qui  lii- 

Aa  5 
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pcriunt  detradis  nccellani,s,&:  rcfcrt  idcm 
Aufrcrius,quoditaobfenutuin  fuit  in  E- 
pifcopis  Mimatcnd ,  &  Lotlioren(i ,  &  Ar- 
cIiiepi(copo,6c  Capitulo  Auxitano,  qui 
omncs  ad  hoc  pcr  luprcmam  curiam  par- 
Jamenti  Tololx  condcmnati  fucrunt,& 
iftu4  quotidie  obfcruat  curia:fcd  anho/ 
poilitfacetL ...  j,dicit  taccudum.VndL 
licct  Domini  de  parlamcnto  fint  iudiccs 
tcmporalcSj&dctitulis  beneficiorum  co- 
gnolccrc  non  polTint,poterunt  tamcn  co- 
gnofccre  dc  his  qiix  funtfidi,(cilicct  dc 
ncccfilu'ijs  &  moderatis  expcnfis.confiftc- 
tibus  in  fruCtibus,6c  de  coriim  polTcfiione. 
c.cum  noftris.deconccfl'  prx^bcn.  &  potc- 
rit  Epilcopus  cum  maiori  partc  Capituli 
frudus  bcneficiorum  vacantium  deputa- 
read  fabricacathcdralisccclcfix:  &  fimili- 
tcr  potcrit  ll:atuere,q7quiUbet  canonic^ha- 
bcat  confcrrc  de  rcditibus  pra:bendae ,  pro 
rcparationc  didxfabricx,vt  probatur  in 
cfi.dc  his  qu«  fiunta  maior.parte  Capitu- 
li.  quod  didum  firmat  loan.  Andr.  in  d.  c. 
fina.  de  teilla,  6c  Barto.  in  1.  fi  quis ad decli 
nandam.de  Epifc.6c  clcr.vbi  volunt,  quod 
fi  tcltator  abfolute  reliquerit  lcgatum  pau- 

pcri- 
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peribus,  potcrit  Epifcopiis  applicarefabri- 
cx  ecclefia:  pauperis. 

Secund6,fi  agatur  de  reparatione  eccle- 
fiaeparochialisjtunc  fcruanda  cffctpfacdi- 
dadiftindio.  Si  verononfint  aliqui  fru- 
^us  ad  hoc  de{linati,tunc  dicitc,tquod  in  ^ 
iilis  feruanda  cflet  confuctudo ,  qux  cft  al- 
terius  legis  interpres ,  prout  dicimus  in  fo- 
lutione  decimarum.  Si  vcrb  nulla  extat  co 
fuetudo ,  recurrenduni  eft  adius  commu- 
nc,fcilicct,  quod  rcdor  ccclefia:  parochia- 
'  hs ,  vel  bencficiatus  in  aha  ecclefia,  tencn- 
tur  ad  fabricam  de  fuperfluis,  id  eft ,  rediti- 
bus,quifuperfunt  dedudis  neccflarijs  ex- 
penfis:quia  ipfi  non  tcnetur  vkra  qua  face 
re  pofllmtjdcdudo  fempcr  ne  cgcant.c.dc 
his.extra,de  cccl.edif  Vkimo  loco  vbi  fru- 

ecclcfiaru  non  fuflicerent,tparochiani  4 
poflunt  compclh  adfabricamccclcficE,in 
quaaudiunt  diuina,&ecclcfiaftica  facra- 
nienta  pcrcipiunt,nec  poflent  parochia- 
ni,volendo  cuitare  onus,  ccdere  vfu  eccle- 
fi^rquia  hoc  n  on  dcpcndct  a  volun  tate  co 
rum.Etnotateliocinfumma,t  quod  de  5 
rcditibus  ccclcfia:,(5cobIationibus  defun- 
;  ftorum ,  quatuor  oportet  ficri  portiones: 


380     BER.M.  CnO.  COMMEN.  ! 

quaium  vna  datur  prxlato  feu  redori  pro 
fe  &  familia ,  &  pro  hofpitalitate  (eruandn. 
Secunda  dcbet  dari  clericis  indigentibus  i 
raticfnecorumbcneficiorum  .Tertiadc- 
betdari  pauperibus.  Quartadcbetexponi  ! 
pro  fabrica  ecclcfiar. 

V  E  L  L  I  A  CM      E  V  l- 

dcntem  vtilitatem  ecclefiarum^ex  opiii' 
bu6  i)fruElpis  percipiuntur, 
conuertat, 

SVMMAR.IVM. 

/  ludicesnondehent  corrigeremalosmoresvt 
illorum pwnas  conuertant  in fuam  vtili-  i 
tatemfied faupertbus,  vel fabrica  ecclefi<c 
dpplicaridehent .  , 

2  Vicariorum  ^  Officialium  auaritia  htc  nO'  | 
tatur.  \ 

^  Pecunia  data  a  canontco, velah  alio^vt  eliga-  \ 
tur,  debet  applicari  illi  ecclefi^  au  eHfa- 
61: a  iniuria fimontaca. 

4  Patronui fi  vendat  it44 patronattis  cui  appli- 

cabitur, 

5  Executor  vclhares  an pofit  relicium  adcer- 

tam  piam  catifam  comrntaare  inalium 
pium  vfum, 
4  Difiofitiotejlatoris  dcbet  fiecifce  adimplc 

rh 
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ri,necpotefi  in  dium  vftim  commutari, 
nifiex  iujlifima  caufa. 
7  Difpofttio  tc^atoris  etiam per  Epifcofum  al- 
terari  non  potefl ,  nec per  legatum  de  U- 
tereyfcd per  Papam  tantum, 

PAp  a  hic  diio  vult  dicerc  in  cftcdu. 
Primo ,  qiiod  poena  ;qu3e  a  iurcir- 
rogatur,deftinata  ad  ccrtum  vfum, 
fivfusillenon  indigeat,poteft  c6- 
ucrti  in  alium  vfum  iimilem.  Secundo  di- 
^it,quod  prxlatus  pocnamirrogatamaiu- 
rc  pro  fe  rctincre  non  potcft ,  fed  illam  dc- 
V  beterogarcin pios vfiis.Terti6dicit,quod 
poenam  ftatutam  a  iurc  pro  crimincnoto- 
rio,non  potcftEpilcopus  conuertercin  pe 
uniariam  poenam,vt  habctur  in  c  Jicct 
:epocnis,vbiexprelse  didtur,  quodpocnx 
pccuniarix  quas  Epifcopus  recipit  pro  de- 
hdo,ip(c  illas  nonkicraturjfcdconucrti 
dcbent  in  vtilitatcm  ccckfiac.  Et  fic  norc- 
tis  ,quod  Epircopi,vcl  coru  OfficiaIcs,qui 
CDndemnantcIcricos  adccrram  pccunia, 
qux  tamcn  pocna  non  eft a iurc ,  vel  ftatii- 
to  Epifcopi  ftatuta ,  fi  veiint  euitarc  radice 
cupiditatis  &  auaritiae  non  debent  illam 
faccrepropria,nificflent  in  maxima  egc- 
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ftatc,  lcd  tcncntur  illam  coniicrtcrc  in  cau 
fampiam,vcl  in  fabricam  piorum  loco- 
^  rum,vcl  publicorum.  fRatio  cft,quia  iudi 
ces  non  debcnt  corrigcrc  malos  morcs,  vt 
illorumpoenas  pccuniarias  infuamvtili- 
tatemconuertant  ,led  illamin  vfum  pau- 
perum , aut  alium  erogarc dcbent ,  fecun- 

dumBald.&Io.Fab.inl.z.C.de  Epifco.au- 
dien.IicctDodorcs,in  c.diledusin  vcrbo, 
emendcEjde  ofli.ordi.dicant,qu6d  Epifco- 
pi  poflcnt  fibi  retincre  emendam  pecunia- 
riamalcgc  vclftatuto  impofitam.  Inciui- 
litertergo  faciunt  Epifcopi.ac  cactcri  vica- 
rij  &  Oflicialcs ,  qui  tales  cmcndas  de  lan- 
guine  fuorum  faccrdotum  faciunt  pro- 
prias,illasqj  ficut  csetcras  poflefliiones  ad 
firmam  tradunt ,  &  dc  illis  ccrtum  ftatum 
proprium  habcnt,  iuribus  tamcn  vnde- 
quaqj  refragantibus. 

De  duobus  qua^ri  potcft.  Primo,  cui  cc- 
clefie  didi  frudus  appIiccntur?ReIp6dco, 
quod  illi,  vcl  illis ,  quibus  praeerat  clcricus 
concubinarius,  vtdiciturin  textu.  &ratio 
eft.quiaillisccclefijs  videtur  eflcfadain- 
iuria,vt  eft  cafus  in  arg  in  l.gcneraUter,§,il- 
lud.ft'.de  calumniato.  vbi  pccunia  data>vt 

iniu- 


In  Tit.DePvb.Concvb. 
iniuria  fiat  ahcri,dcbet  applicari  illi  cui  in- 
iiiria  vcnicbatinfcrcnda.  f  Idcm  diccndu 
eft  inEpilcopo  vcl  canonico  dantcpccu- 
niam,vr eligatur : quiatalis  pccuniadebet 
applicariiili  ccclcfix,cui  iniuriafuit  fada 
per  clcdionem  limonincnm.  pro  quibus 
facit  gl.in  cquia  clcrici,  m  \  crbo ,  fpolian- 
dos,dc  iurcpatr.quae  dicit,g?  quando  vcn- 
ditur  ius  patronatus,  tunc  illudius  applica 
biturilli  ccclc(ia:,cui  per  vcnditioncm  cft 
fatla  fimoniaca  iniuria,quod  idcm  tcnuit 
Bar.in  §.pra:omnibus.in  auth.  deiand.E- 
pifc.quc  rcfcrt&  fcquitur  Io.de  Anania.iu 
d.c.qacIcrici.(5cPauI.dcCytadinis,intraa'. 
iurispatr.in  i.Far.q.27.6cR6chusdcCur. 
,inco.tracl:.inverb.fi.q.25.&traditRoma. 
ring.3  31.  inc.tu  fcis  Sccundo quaTi  potcft-, 
An  ha-rcs  vcl  Epifcop' ,  vcl  cxccutor  polfit 
icgatu  rclidum  nd  ccrtum  piu  Yfum,con- 
ucrtcrc  ad  i^Iium  pium  vili  ni  ,poni  tc  cxcm. 
plum.  Tcftator difpoiuit ,quod tcrriapars 
bonoru  liiorudiftnbuaturprocertis  mif- 
ih  dicedis  vel  pro  c^pclla  coftrticda,mod6 
hxredcs  vcl  exccutorcs  vol  u  t  in  ali  il  vfum 
comutarc,  fcil.^  pucllis  maritandis,aut  ^ 
potcftatc  vel  via  public;i  rcficiedis ,  an  hoe 
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384  Bek..  Chor..  Comm  EN. 
faccrc  poirint.Diftingue.Aut  voluntas  de- 
fundti  non  poteftadimplcri,proutiplc  vo- 
luit,quia  forteilla  tcrtia  parslegata  non 
fufticit  pro  capellaconftrucnda,  vcl  pro  il- 
lo  nuniero  miftarum  diccndarum:ifto  ca- 
futalis  commutatio  potcft  ficri  in  alium 
pium  vfum ,  <5c  tale  relidum  non  efticerc- 
tur  caducum.c.nos  quidem.dc  teftam.  vbi 
dicitur,qu6d  Ci  rclidum  no  poftit  ad  vfum 
deftinatum  dcputari,  commutabitur  in  a- 
liampiam  caufam,  e6.,quia  vbi  intentio 
non  potcft  adimpicri  in  cafu ,  in  quo  tefta- 
torvoluit,  commutabiturinalium,&  in 
l.legatum.ft'.de  vfufril.vbi  dicitur,qu6d  rc- 
Udum  ad  opus  illicitum  debet  conuerti 
4  ad  opus  licitum.tNotctis  ramcn, qu6d li- 
cct  ifta  difpofitio  poftit  conucrti  ad  aliani 
piam  cauf\m,tamcn  talisopcris  iniundi 
commutatio  non  poterit  fieri  per  (olum 
ha^redem,nec  ctiam  pcr  lolumEpilcopum 
fcu  cius  vicarium  vclOfticiaIcm,fcd  requi- 
ritur  confenfus  vtriulq j ,  fciiicct,  haercdis, 
Epifcopi,vcl  cxccutoris,fi  datits  ftt,vt  eft  ca 
fus  in  d.i.lcgatum.verfic.adhibitis  hacredi- 
bus ,  6c  primoribus  ciuitatis  difpiciendum 
cft ,  in  quamrem  conuerti  debear  fideico- 

niillunx 
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niifliim,6chocnotatPanorm.ind.c.  nos 
quidem.pcrillum  tcx.in  vcrn.ordinari  te- 
CLim,  &  c(l  vtiJc  fcirc  pro  liUs ,  qui  fundan  t 
capciJanias,vcl  pia  lcgata,6c  volunr,  quod 
niillain  tali  altare  dicatur ,  6c  non  in  alio 
certe  /i  in  illo  non  poHlt  cclcbrari,  quia  cft 
intcrdictum  vcl dcflrncl-um,  vci cil;  ' -  'u- 

fta  cau/a,  proptcr  4  a  vqIwi  r  js  dci  uiicii 

'  non  poliitob!eruari,prouttcaatordi.'po- 
Uiit,  tunccoiicrnodcbetficri  in  aliam  pia 
cauflim^perhicrcdcm  ^cEpifcopum  nuHil: 
vt  in  d.c  nos quidcm.  in  vctfi.  pins  volim- 
tatcs  dcfundlorum  Epifcopali  ...  ,  cfl: 
ftudioadiinplcri. 

Autdilpofitio  tr^  -  uis  potcftadjin- 
plcri.prout  ipfe  difpoiui  t,  tunc  com  m  unis 
cft opinio,t  q uod  no  polli t i n  aliu m  vli i m  < 
commutari  ,fcd  dcbcat  adimplcri  in  for- 
ma  fpecifica,nifi  hoc  fiat  dc  Jiccn  tia  Papce, 
qui  non  facit  depotcftate  ordinaria.fcd  dc 
abfoluta.  per  tex.  in  Clemen.  quia  contin- 
git.  de  rclig.domib.  iScibi  hoc  notantcx- 

prcfseCard.&Bart.ind.LIcgatum.&Iaco. 
Butr.  in  I.  h  quis ad  declinandani ,  in  g.  h'n 
autcm.C.  de  cpifc.  &cler.  vndedicit  Bart. 
inl.  L  C.  dchisquic  poenccnomine.  quod 

Bb 
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icgatumrclidum  pro  virginibus  maritan- 
disnon  potdlconuerti  in  alium  piumv- 
fum,c6,quia  legitima  voluntas  non  pcrti- 
nct ad  arbitriQ  alicuius ,  &  claritis  per  Bal. 
inauthcn.nifi  rogati  ,in  2.C0II.  C.  ad  Trc- 
bcllvbi  dicit ,  quod  cxecutor  datus  ad  vir- 
gines;maritandas,non  poteft  dare  illam 
quantitatcmvirgini  intranti  reiigionem„ 
cx  quo  voluntas  dcfun^li  alitcr  fcTiabct.  Sc 
iftudtcnetGuidoPapac,dccifi.556.incip.tc 
6  ftator,vbi dicit ,  t  quod  ccrta  dilpoHtio  tc- 
ftatoris,rcfpe£luperrona:  vcl  caufx,non 
potcft  per  Epifcopum  altcrari ,  6c  rcfcrt  ita 
fuiirciudicatum  in  parlamcntoDclphina 
li.facitetiam  tex.in  l.haclcgcdeaqiiaedu- 
au.  libr.  II.  C.  vbi  dicitur ,  quod  praEfcdus 
conucrtcns  aurum  aquae  dudus  ad  aiiud 
opus  tcnctur  relarcirc  dc  fuo. 

ht  licet  Papa  poflit  deplcnitudincpo- 
.  tcftatis  alterarc  t&commutarcvolunta- 
rcm  dcfundi,  tamcn  non  vidctur  quodil.. 
ia  vtatur,nifi  apponat  clautulam ,  non  ob- 
ftante ,  pcr  quam  clarc  apparet ,  quod  vul t 
vti  illa  fuprcma  poteftatc,&  ita  debet  in  tel 
ligi  tex.  in  d.  Clem.  quia  con  tingi  t ,  in  vcr.- 
bo/edis  Apoftolicac,ac  itaintclligit  Bald. 

in 
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?n  I.fi  rcftaaicntiiiiL  C.  dc  tcftam.  Tameu 
Jcgatus  dc  latcrc  non  poHct  fhccrc  iftam 
commiuarioncm  voluntaris.  Card  ind. 
Clcmcnt.quia  contingit.&ibi  dicitgloii: 
quod  non  fufficit  potclbs  legati  dc  JiUcrc* 
Tcd  rcquiritur  potcftas  Papx.   Idco  dicit 
j     Bart.ind.i.Icgatum,quodad  talcm  pcruer 
iioncm  voluntatis  rcquiritur  authoritas 
'  prinGipis,ergononiuliicitconicnrus  ha:. 
rcdis.  vel  authoritas  Epifcopi ,  Vcl  lc57,ati  dc 
laterc.  &ita  concludit  Aufrcd.  dccifio.26* 
quia  infcrior  a  Papa  non  potefi  altcrare 
ius  commune.  cap.  fin.  dcof>^r  Arehi- 
pr^Efby.&perloan.Andr.iiic  ^  amtti- 
tut.in  6.&hoG  tcnet  I  cderic:ii.^  dc  Senis, 
confi..^  V^McQt  inferioraPapa  poffit  talc 

ius  coiiiuiune  adiuuarc ,  vt  dicit  gl.in  Cle- 
mcn.nePvomani.de clcdl.  non tamcn  po- 
tcftillud  altcrare;quia  voluntas  defundi 
fiue  cocernat  temporaJitatem,fiue  fpiri- 
tualitatcm,proIegc  obferuatur.c.  vJtima 

voluntas.i3.q.2.&(icEpilcopusnonpoteft 
-in  hoc  difpenfare.cap.dilcaus ,  de  tempo- 
ribus  ord.  Ratio  cft,  quia  quando  canoncs 

imponuntIcgcmEpiJcopis,ipfin6difpcn. 
fantpnifi  eis  in  Ipccic  rcperiatur  conceilum 
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cx  caufa  maxi  ma  &  vrgcn  ti,v  t  vidctLir  pro- 
bare tex.  in d.  Clcm.  quia contingit , duni 
dicit,quod  ea,qu3e  ad  ccrtum  vfum  fidcliii 
funtdcftinata,adillum  dcbcnt  conucrti, 
&non  adaliu,(aluaauthoritatc  fcdis  Apo- 
ftolicx.  Barbat.  confi.  ^z.  incipicn.  fcripfit 
Propheta.qucm  fcquitur  Rochus  de  Cur. 
intradatuiuris patronatus  in  §.  |  roeo,in 
15.  principali  quxft.  Quod  cft  notandum 
contra  haercdes  &  patronos  laicos ,  qui ,  vt 
dixi ,  non  poftii  n  t  altcrare  voluntiitcs  fun- 
datorum  ,  nc^.oamEpifcopuSjquiahoc 
folus  Papa  ficcrc  potcft      difponcrc  dc 
pijs  rclictis,prout  vultClcm.dudum.de  fe- 
pulturis.  verfi.  pcnitus  rcuocamus  ,  cafta- 
nius,vacuamus,6c  irritamus.  Eft  cnim  Pa- 
pa  gubernator  infolidum  ccckfice  vniucr- 
falis,cuiusRomanacuriacftcaput,ergoad 
cum  tanquam  ad  taput  fpcftat  fingula  mc 
bra  commutare,c.cun6i:a  pcr  mundum,9. 
qua:ft.3.  Quaeftioncm  iftam  latiusexami- 
naui  in  rcpctitione  1.  liberorum  appclla- 
tione,  in  9.  principali  ponderatione.  fF.  dc 
verb.&rer.fignifi. 

N  E  C    N  O  N    H  F  I  V  S  M  0' 
di  publicum  concubimrium, 
^  SVM^ 
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S  V  jM  M  A  II,  I  V  m. 

/  Negitiones  dti£  Ifcet  izc^ntpolkant  afjirma- 
tioHhtante/i  tns  negAtiones  Hant  tnftm- 
pfici  nega/i  %  i ,  ^  redditur  ratio . 

HIc  riint  ditx  ncgationcs  ,  ideo 
lucccdit  rcguLi  iuiis,  quod  duo- 
busvcrbis  ncgatiuis  lcxvidctur 
atfirmarc.I.duobus  ncgatiuis.  fF. 
dc  vcrb.&  rcr.fignif.quibus  additc,qu6d  li 
cct  duae  ncgationcs  xquipollcant  affirma-  j 
tioni,vt  hic ,  t  tamcn  fccus  in  tribus  ncga- 
tionibus,qux'(i  rcpcriantur  in  aliqua  di- 
fpo(itione.llant  in  fimplici  ncgatiua,vtcft 
callisin  I  i.verfi.nonnunquamnon, ft.de 
cadaucrib.punitorum.&inl.nonnunqua 
praetor  non  rcpcllit.fflde  collat.bonor.ad- 
ditctcx.notab  inl.i.vcrfi  noninfubtiliter 
non  putnt.ft'dc  hsered.  inftit.  ponderando 
didionem,  in ,  quae  fecundum  Bald-ibi  fa* 
pit  naturam  negatiux.Ratio  eft,quare  tres 
negationcs  non  scquipoUentaffirmationi 
jfi  cut  dua;,quia  tcrtiancgatio  negat ,  quod 
reperit  aftirmatum. 

V  r    P  R  I  M  r  Af    r  A  L  E  M 

ejjenonait. 

S  V  M  M  A  !<.  I  V  M. 
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/  Diciio,  vt ,  regiiUriur  imfortAt  modtm 

nonconditiontm. 
TT  D  cftquam pnmLun,qu2e pro  diQionc 
I  cito  ,accipitur.l.2.fl"!de  admini.rer.ad 
1  ciuitatcm  pcrti.vcl  exponitc,  cum  pri- 
mum  potucritjVcl,  vbi  priniiim,  acita 
capitur  in  i.i.  §.domus,vcrfi.vt  ptimura  re 
pericrit.C.defallamoneta,facitenim  rcla 
tionem  eorum,qux  dicla  funt.l.i.  §.  hoc  c- 
didlo.&ibiBar.  ff.  depoftul.i.f&licct  ha:c 
didio,vt,rcgularitcrimportetmodum.,& 
non  conditioncm ,  vt  dcclarat  Bart.  in  1.  fi 
focictatcm.  §.  arbitrorum.  ff.  pro  focip.  & 
alijs  varijs  mpdis  cxponatiu-in  iure,tamca 
fi.fit  pofltain  refcripto,vciin  rubrica  iuris, 
velflatuti  municipaIis,importat  ncccfli- 
tatem.  Spceulator  in  tit.  dc  difputationi- 
bus,&al|cgationibusaduocationum.  §.fi. 
vcrfi.fed  nunquid  iudcx,  vt  apparct  in  rub. 
ff.in  ius  vocati  vt  cant.&  in  rubrica,  vt  lcgi- 
bus  &  fenatufcgnfviltis  bonorum  poffef^ 
fio  detur ,  &  in  rubr.  vt  infra  certum  tem- 
pqs.  C.  inauthen.  vt  proponatur  npmen 
Impcratoris ,  &in  titu.  vt  onmes  obcdiant 
iudicibiis  prouincise.^c  in  rubrica,vt  eccle- 
fiaftica  bcneficia ,  dcin  titulo,  vt  litc  non 

con- 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


In  TiT. De  Pvb.  Concvb.  391 
conteftaracLim  nmilibiis. 

A<(  O  X, 
S  V  M  M  A  II,  I  V  M. 

i  Di:ih  ,moxMcm  eH  quod^iffo  iure ,  impor^ 

tittcj^  cxnonern  UtAfntentiiZ. 
3  Diclio,  mox ,  defni  ?Mtura  non  requirit  ali- 

quod  intcrudlum  tcmpGrisJicct  momcn" 

taneum, 

/  Dicitones,  Confcjltmy   /iatim  ojuomodo  in^ 
tcili(jantur . 

Ae  c  didio  cfl  prceci(a ,  <5c  quan- 
do  adijcitiu*  vcrbo  futiiri  tem- 
poris,  vt  hic  in  verbo ,  tcncatur, 
habetur  ac  (i  Papa  fuilfct  vfns 
verbo  prxtcriri ,  vcl  prdcicntis  teporis,  im- 
portatq5  canoncm  htg  (cntcntix,qui  non 
dicitur  ocecutorius,  vt  notat  glo.  in  c.  licet 
canon-  in  verbo,cxecutione,dcelcfl:.in  (5. 
Vndc  datur  rcgula,quod  quando  in  dilpo- 
(itione  ponutur  illa  vcrba,mox ,  iplb  iurc, 
velfimilia,talisdil'polidotdiciturcontin?  ^ 
rc canoncm  Lua:  fcntcntiie.  vt  notiitgloO^. 
in c.cupientcs,in vcrbo, fulpenfo'  dr olr- 
^io.in  6.&idem  importat,qu6d,.^  .0  iiii^; 
gl.eft  communiter  approbata  in  auth.  dc 
incell.  nup.  circa  prin.in  vcrb.  immincrc, 
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collat.  2.  pei*  tcxt.  in  1.  fi  quis  maior.  C.  dc 
trcin(ad.  6c  ibi  hocnot.  Bart.  &pol1:  cum 

ThomasParpaiiaiii26.notabili.&:plenius 
per  Alcxand  in  l.diuortio.in  4.  coll.  flf.  ibl 

marrim.&Mathenianusring.ii2.&priedi- 
dam  glofl'rcputat  nng.Francifc.Crcnicn. 
fingul.7.  incip.tufcis.  Tamcn  fccunduni 
prdpriam  fignilicationcm  didi6,mox,ide 
fignificat,quodconfertim,glofl'notabilis 
in  1.1. in  vcrbo,mox>fl\fi  ccrt.pct.  quarglof 
prc  ...  .....  undum  Bart.  Alex.  &  DD. ibi> 

nifi  caMfa  contrarictatis  euitandae ,  im- 
portatquc miniflcrium  iuris, 6ciudiciuni 
funi  marinm ,  vt  dcclarat  laf  in  1.  nat  urali- 
tcr§.nihil  commune.ff^  dc  acquircn.  pof 
fcfllo.  Et  idco  vbilexdicit,tale  quidfiat, 
mox,vt  in  ifl:o  tex.certe  non  defidcrat  ftrc- 
pitum  iudicij,vt  notaturin  l.mcminerint. 
in  gloflX,  vndc  vi.  &:  Bart.  in  1. 1.  ff.  iudica- 
tuni  (blui.& in  his,  qux  pofllint  per  lcgctn 
tantum  cxplicari , fignificat  quid  fieri im- 
mcdiate  ,&:non  temporcaliquo.  Sed  in 
his  qux  dcfidcrant  fidum  hominis,  fi- 
^niW^  -quid  fucccfliiie  fieri  fine.cxpc- 
datif  ' ,  .  iraiusextr-^  (i , (ecudum  Bal. 
in  l.ii  quanclo.dc  boim  vacantibus.  lib.io. 

Didio 


fm 
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Didio, mox,  in  propria  fignificatione, 
Vtdixi,idcmimportat,tquod  didiocon-  2 
fcftim  ,  q\ix  fimilitcr  cft  latx  fcntentise. 
&dcriiinatura  norcquirit  aliquod  intcr- 
uallum  etiam  momcntancum.  pcr  text. 
qucm  allegat  Alcx.  in  1.  placct.  in  tclligitur 
ipfoiure,ideft,non  rcc]uiritur  fcntcntia, 
Ergo  tcxt.  ifte  hoc  vult  dicerc  in  cfFedu, 
qu6dPapamandatpr2elatis,vt  fi  clericos 
cognouerit  efTe  pubJicos  concubinarios, 
moxmoncateos,hoc  cft,vtindilate.con- 
fcftim,illic6,incontincnti,&  fine  aliquo 
"1  intcruallo,&procraftinatione  dimittant 
concubinas,  nein  eorum/purciriaforde- 
fccre  videantur. 

Aduertite,  qu6d  Iicctvcrbum,mox, 
proprieloquendo  non  patiaturmomen- 
tum,feuinteruallum  temporis,tamen  ali- 
quando  fecundum  fubicdam  matcriam 
denotat  interuallum  cx  fignificatione  lar- 
ga,  aliquando  breue ,  aliquando  longum, 
fccundum  Alexand.in  d.  I.  Gallus ,  §.cafus 
ille  indifficilis.  &  idcmBarto.  Imol.  Ro- 
ma.Alcx.&Modcrni,in  1. 1.  §.  qui  prxfcns. 
ff.devcrb.obligat.&Bart.inl.frudus.fF.fo- 
lut.matnm.&  Bald.in  d.g.cafus  ille.  &  Dc- 
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ciusinc.cuiiinonahhomine,in  21.  coll 
verfi.tcrtius cafu  ,/.  -aa..dciudic.AIiquan- 
dodi(flio,mox,dcnotat  longum  intcrual- 
lum,fcilicetvniusanni,c.fiinqualibet,2o. 
3  q  2.&inc.rcquenti.  t  vbiidemdiciturdc 
dictioncftatim.  Aliquando  importat  tric  -  / 
nium.l.  fcdct  fi  in  conditione.in  vcrbo, 
mox  vfucaptus.  fF^de  harred.inftitucndis. 
Quandoqj  accipitur  pro,ftatim,cum  quo- 
dam  t^imcn  tempcramcnto  dcceni  dic- 
rum.I.promiQbr  lf.  dc  conftituta  pecu- 
nia.vtdcclaratgl.magiftralis  inc  quiapro 
ptcr.  in  verbo ,  mox  pubUccnt ,  dc  clcd.  6: 
noeftaUquadii^^ioin  iurc,  tam  fit  pra?cifa, 
quce  non  intclligatur  cu  aliquo  tepcrame- 
to,  vtdicit  Bald.  in  l.  tutorcs.  in  fin .  C. 
dc  adminiftr .  tuto.&:  argu.l.quod  dicimus. 
fF.  dclblutio.&tale  tcmpcramcntumfcu 
modicum  intcruallum  intcrprctabitur 
arbitrio  iudicis  ,maxime,quando  tcmpus 
no  eft  fpccificatum  a  lcgc ,  vel  a  canonc  gl. 
cft in  c.quam  fit,in  verbo,  quam  citius.  dc 
cledio.in  6.&  idemgl.in  can  fit.in  verbo, 
incontincnti.dcappella.Etgcneraliterdi- 
catis,qubdvbiindifpofitione  non  eftde- 
tcrminatum  ccrtum  tempus ,  relinquitur 


In  Tjt. De  Pvb.  Con  gvb.  s9S 
arbitrioiudicis^I.  i.  vcili.  ciim  dicit  tcpus, 
nccadiccitdiCjfine  dubiooftendit  cllein 
iusdiccntis  potei"l:atc,que8icm  prxftituat. 
ifF.dc  iiu*c  dcIib.Ex  quibus  apparct,qu6d  fta 
f j tur  arbitrio  prsehiti ,  quando  talem  moni- 
ftionemdcbeat  faccre  luis  eicricis  concu- 
binarijs,dumtamennon  protrahatur  ad 
longumiquia  alitcr  inferior  non  poflet  al- 
terare  difpofitionem  itiperioris,contra  na 
turam  proprie  fignificationis.cxponatis  cr 
go  didione,mox,quam  citius  ficri  poterit, 
vt  faltcm  habcat  tcmpcram^cntum  pofli- 
bilitatis  &vt  fum  niaric  &  ordinc  iuris  noii 
feruatoproccdat. 

SrrS     SFPERIOR  MONERE: 
S     V  M  M   A  K  I   V  M. 

2  Aionitio fafla  de  mandato  mdkls  dicitur  ep 

fe  facla  per  iiidicem, 
2  Scrihens literarn demxndato alterimaman» 
dantecerjfetur  fcripta. 

SC I L I  c  E  T  pet  (c  ,  vel  pcr  alium, 
hoc  cfl:  pcL'  nuncium  lcu  lcruietcm: 
tquia  monitio  f  ada  demandato  iu 
dicisjdicitur  fada  pcriudiccm.  glo. 
in  §.illud  quoque  in  vcrbo ,  decreto, 
inauth.  de  hxrcd.  &  falcid.  pro  quodi^lo 


59^5    Ber,.  Cho.Comment. 
facit  fing  dodrinci  Antho.  dc  Butrig.  in  c. 
cumcaufam.niiin  pcnul.coll.de  inrp 
calum  vbi  dir'^*  '^"'^-^  'iccr  c 
in6. vclic,quoa  icus  acbc 
monitus  a  iudice , vt  habcaLur  pio 
fo,  fi  non  rcfpondcrit  pofitionibus,taiiicn 
fulficit  ad  hoc ,  vr  incurratur  poena ,  quod 
fiat  pcr  nunciu  dc  mnndato  iudicis.  Quod 

mrhcn.hocam- 


didum  fequiturAL-,. 
pliusinvcrbo  ,monir'  iuu:^^  ,C>.dcfi- 
dcicommilf.qucm  lcquiturHypoUtus  iii 
l.dc vnoquoqj.ff.  dcre  iud.  vbi  conckidit, 
quod  licct in  cafu  prxdiftae authcnticx rc- 
quiratur,quod  monirio  fiat  a  iudicctame 
fi  fucrit  fida  pcr  nuntiu,  habctur  ac  ii  fuif- 
fct  tadaaiudicc.&iftam  opinionem  rcnct 
Ioan.de  ImoIa,in  prxallcgatoccuri.  c..a- 
fim.  proutalias  in  cafu  fimili  dixiin  rcpe- 
^  titionc  l.admoncndi.ftMc  iureiur.  tde  co, 
quimandatoaltcriusfcripfitliteram:quia 

amandantc  cenfetur  lcripta.  Sufhcitcr- 
goin  cafu  iftius  conftitutionis,vt  clerici  ad 
rclinqucndum  concubinas  n-oncantur 
pcr  Ofticialcm,aut  pcr  aliqu^  i .  ^  cx  fuis  n  u- 
tijs,&ficlcricus  monitus  non  obcdicrir, 
dicitiu:  dclinquerc :  quia  nionitioiaipor- 

tat. 
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tlN  TlT.  De  PvB.  CoNCVB.  397 
tat  pracccptLim.  c.  ignorantia.  38.  diftind. 
Oldrad.confi.  80.  An  autcm  requiratur  tri 
namonitio,vcHLifficiatvnica,  dicam  in- 
1  fra,in  vcrli.&  per  fuum  ruperiorcm  admo- 
I  niti. 

^  r  E  N  E  A  r  V  R. 

W  S  V  ...       .V  K.  J  V  M. 

Verhuynymonco^tubcOyfrxciptG^tiiducuntne' 
ce^it^Jem, 

pi  Cor,ctihmarim qiiAntumctiric^^  fit  puhlicti^Sy 
^       non  incidit  in  pcenam  hutus  consiitntio- 
B       ntSymfi  m  onittcne  pr^mijp . 
H  Aionitto  vntca  an  in  cafii  hutu4  conJlitutiO'^ 
W'  nis fufficiat' 

^  Alonttio  lcgttima  quA  dicatr ■■'  '  "  '^^. 

fJMonttio  facU  a  tudtcehnhLt  •i-nu  i^crem- 
ptorij. 

6  CMomtto  fi^ia  in  fynodohahct  vim  trin^ 
momtionis^  ficpcremptori], 
Cir.i  i  .  .  cxnecefiitntctverbum  i 
cnim  monco,eft  mcia:  ncccflita- 
tiSjficutverbumiubeOj&prsEcipio. 
Etidcofitaliaverbaponanturinrc 
Ifcripto,  quia  Papa  ,vcl  princcps  dicitiiiio- 
nemus  vel  iubcmus,vt  de  tali  caufa  cogno 


4!' 
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nc , .  v/xu.i i .itcm ,  lcd  nccclTitaicni  i n* 
diicit ,  Vt"  traditi  Albcr  in  1.  Dcpcaudiui.  fR 
dc  offic  praedd.  &  in  c.  qui  iubentc.  ii.  q.  i 
vndc  lex  vel  conjliturio ,  qua^  per  talia  vcr-  \ 
ba  loquitur,ob!igat  fupcriorcm  fub  pocna  i 
peccati.c  2.  dc  niaior.  6c rn  Clem. exiui  de i 
paradifo,  dc  vcrbo.  Iigni£&qu6d  vcrbum  1 
monco  ,  inducat  necefTitatcm  &  prxce- j 
ptum,tcnctOIdrad.  confi.  So.quiallcgat  |! 
tcxt.ling.in  c.ignorantia,vcrfi.(andas  lcri-  r 
pfuras Icgcrcadmonentur.38. diftind:.  iftc  \ 
tcxt.tacit  contraiudiccs  ccclcliafticos,  qui 
clcricos  pro  concubinatu  fecrcto,vcI  alias  . 
non  icgit.  ...  apparcnrcdciIlo,nullapra:-  [ 
ccdcntcnionitionc  CACommunicanti  in-  • 
carccrant,'6:aiias  ad  priuationemicu  fufpc-  [ 
fioncmbcncficiorum  tanquam  rudcsCa- 
nonum,procedunt,ignoratcsdecifionem 
iuris,quacauctur,qu6d?.d  boc,vt  incurra- 
tiirpoena,qux  iplbiurc  Itatuitur  proptcr 
obmiirionem  leu  negligcntiam,  reqiiiri 
tur  monitio,quaEdebct  prxccdere  vindi- 
dam.c.indignc.i2,qucft.2. &ric  non  pofiet 
Ofiicialis  procedcre  ad  poenam  ifi:ius  con- 
ilitutionis  monitione  non  prxMTiifi[a,quan 
tumcunque  clcricus  cilct  publicus  leu  no-  : 

to-[ 
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In  TlT.  Dr  PVR.  CONCVB.  5PP 

t<Sv'ms  conciibinarius.qiiod  didum  cxrol- 
lir  Innocin  c-  extirpandar.  §.  quia  vcro ,  dc 
prarbend.quem  iequitur  Pcrrus  dc  Ancba. 
in  c.  licet  canon.  de  conRitut.  glolV!  &  Ca- 
noniftcc,in  c.  veftra ,  cxtra  y  de  cohabitatio- 
ne  clcricorum ,  6i  mulieium.  Ratio  fumi- 
tur  ex  tcxtu>in  c.fraternitatis,  35.  diil:.  dum 
dicitur,qu6d  hodie  defedus  noftri  tem- 
poris,  ( in  quo  noibium  mcrita,(cdetiam 
corpora  hominum  dcfcccrunt )  non  pati- 
turcenJliram  antiquorumcanonum  ma- 
nere. 

Dubitatur  ad  hoc.V  t  fuperior  pofTit  pro- 
cderc  ad  poenam  huius  conftitutionis, 
fan  vnica  luiiiciatmonitio, vel  anrcqui*  5 
raiiL...  phucs.^Bart,6:  lalbn  ind.authcn. 
hocamphus,  inverbo,  monitusaiudicc, 
dicunt,qubd  vbiagiturde  priuando  iurc 
fuoaliquem,non  flatim  lcd  poii  lapfiim 
ccrti  tcmporis ,  fufficit  vnica  monirio,a- 
Jiasvbi  pocna  incurrercrur  ijicontinenti, 
cilct  ncccflaria  duplrvnu^nirio.  Alij  au- 
tcm  dicut,qubdimv>,i .  .;.-ui-itur  trinamo- 
nitio,prou t articu lu  ni  i  t\\i  cxa m inatPcly. 
in  c.2.dc  magiftr.  (5c  canoniftarin  d.  c.  licet 
cano.&;  in  pr^ailegato.J  quia  verb.g alilc 
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400     BeRM.  CHO.  COMMEN. 

i^ant  gloflan  c.cx  Iitcns.vcrfi.i.2.&:  3.com- 
4  monitus,extra,dc  confti. t  qnx  dicit,quod 
legitima  monitio  dicitur  illa,quc  cft  trina. 
Ego  autem  dico,quod  in  calu  iftius  confti- 
tutionis  fufficit  vnica  monitio ,  duplici  ra- 
tione.  Prima,  quia hic fupcrior  proccdit 
non  (cruato  ordine  iudiciario:  vnde  vnica 
fufticeret  ad  mon  i  ti  o,  v  t  dccl  a  ra  t  Fcl  y  n .  i  n 
pr2!allcgatoc.2.  Sccunda,quiatcxt.  iflcdi- 
cit,quod  fupcrior  moncrctcncatur,  crgo 
^  nonrcquiriturtrinamonitio:  tquia  fita- 
da  fucrit  a  iudiccjhabet  vim  percm  r  torij, 
&trinxmonitionis  pcrtcx  6<:ibiglo.  hoc 
notatBar.in  l.confentancum.C.  quomo- 
do6c  quandoiudcx.  &  idemBarto.in  l.(i 
fi n i ta  § . lu lian  us .  if. de  da  m n o  i  n  fc Cto.  &i n 
lad  percmptorium.ff.de  iudicEt  ifta  deci* 
fio  non  Iblum  habet  locum,  quandofu- 
periororcpropriomoncret  clericum  pu- 
blicum &nororie  concubinarium,verum 
ctiam  liabct  locum,quando  nuntius,prcE- 
fentc  fupcriore,de  fuo  mandato  moneret 
clericum:nam  praefcntia  fuperioris  dpera- 
bitur,  vt  talis  monitio  habeat  vim  perem- 
ptorij,&ita  concluditBald  ind.l.celfante. 
vnde,attcutis  prsedidis  qualitatibus ,  puto 

fufS^ 


InTft.  DePvb.  Concvb.  401 
fufficerc  vnicam  monitioncm  ^  dum  ta- 
men  pcrronaliter&:  fpecifice  fiat ,  alias  <^e- 
neralisnonfufficcret.  ^ 

Additcprxdidis,tqu6d/imdnitiofuc- 
)  ^^it^adainfvnodo^Iiabcbitvimpcrcmpto  ^ 
rij^gloITin  cfi  Epifcopus,  i8.diffin.qua:  di- 
cit,qu6d  monitio  fada  in  lynodo 'habet 
vimtrinxmonitionis,&ilIamgIofrfcqui- 
tur  Panorm.in  d.d  cxliteris.  &  Fclyn.  in  c. 

cumfitRomana.dcappcIi.&FrancifRipl 
J>a,inc.i.de  iudic  HcnricusdcBottis,in 
tradatu  fynodali ,  qui  c^teros  Cahoniftas 
rcfert,ca  rationc.  quiarcgulariter  ihadi- 
bus  cxtra  iudicialibusfufficit  vnicamoni- 
tio,nec rcquiritur  triiia , vt late  tradit Ro- 
man.fingu.424.incip.cgodixi.&itacom. 
muniterinfynodisoblcruatuf  fccundum 
loa.And.in  c.propofuit^dcclericoexcom- 
i  niun.miniftr,&  f  cquandoaliquidman 
datur  vcl  prohibetur  fieriih  fyhodoperE- 

pifcopum,vel'eiusvicariumfubaliquapoe 
na.talcmadatumhabeturlocotrinjemo- 
nitionis.Sicctiam  obligati  ad  rcfidentiarti 
faciendam, fi  fuerint  moniti  in  fynodo, 
poffun t priuari  abfqj  alia  monitionc , ac fi 
ter  fuiflent  moniti.  Vndc  monitio  gc* 

Cc 
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402     EEr;.M.'CHO.  COMMEN. 

ncralitcrfa£iain  iyncdo  contra  exccuto- 
rcs  teftamcnioiKm  ,  qui  ncii,ligunt  infra 
annum  excqux  voluntatcs  dcccdcntium, 
habetvim  trinx  moniiionis,idcodcuol- 
uit  ad  Epifcopr.m  cxccuticnem  abfqialia 
monitionc.  tx  quibus  rcpovtctis  ,  qucd 
qunndoin  difrolitionc  vcl  conftitutione 
ap^  ^wi/'''^'-if>a  \  - .  n-!onrmus,prJEGi- 
pimu'  i..cCquipoi.ci..ic.  ...lia  vcrba 
impoiiaiu  piieccptiim  habentur  loco 
trina:  moniilonis,  vtin  tcrminis  dccidit 
FedcricusdcScniS;Confi!io,T09.inGipiem 
quxftio.  Ego  autt^m  pixdida  intclligo 
proccdcrccontra  talcsclcricos,quifccun- 
dum  lcg,cm  dicccc&nam  tencntur  in  fy- 
r.odo  com  parcrc,aiias,cx  quacunqVvia  iu- 
dcx  proccdat  fiuc  pcr  viam  fii-  '^'Tionis, 
fiucpriuationis»  monitiodcbci  pia-mitti, 
ncc  dcbct  finc  ca  ccclcfiafticus  iudcx 
proccdcrc  ad  diclis  jxrnas  ,  nifi  talis 
clericus  ciler  m»anifcftr.s  6s:  notoriuscon- 
cubinarius  &  incorrigibilis  ,  quia  hoc  o- 
pcratur notcrictas,^  tdicaminfra  in  vcr- 

bonotoriumcft. 
y  T    1  N  F  R  A     B  R  E  V  I  S' 

fijiiumtcrmnuir:, 

SVM- 
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S   V  M   M   A        I   V  ^ 

teft  dicihrciiis. 
2  Termwm  vcLcaufaquando  de  ture  dtcatur 
brctm  vel ne ,  rettnquitur  arbttrto  indt* 
cls. 

IS  T  A  vcr  ba  fa  ci  u  n  t  d  ubin  m ,  c  u  tcr  iiii- 
n^  pofllt  dici  brcuis  amltiplicitcr.qn5. 
doq; acdpitur  pro  anno,'qunndoquc 
pro  triginta  dicbus^quandoq^  pro  duo 

•J>usmcnabus,intcrduniaccipiturprovno 
dichkautcmPaf  a  in  fuperlariuoloqui. 
tur,ideotcrniinus  non  rotcftcflbbrcuis 
qui  brcuiflimuscft.tDiccndum  tamcncfl  1 
cjuodiftc  tcrminus  arbitrio  fupcrioris  rc- 
linquitur^qui  in(pcaa  qualitatcpcrfbna- 

rum,& criminis ,  ftatuct  cJerico  prarfixum 
tcrminum,  vt  4  fi:  abijciat  concubinam, 
prout  dicimus  in  caufis,in  quibu^  nccefla- 
rio  fentcntia  non  cft  fcrcnda  m  fcriptis 
authent.nifibrcucs.  C.  de  fentent.cxbrc- 
mculorecitandis.  Etidco  poftquam  tcr- 
minns  crit  ftatutus  pcr  Epifcopum  ,  non 
potcnt  mimutari,  priufquam  iapfus  fue- 
n  t.  hcet  ex  caufa  prorogari  poCrt,  vt  tradit 
Cardma.m  Cicm.i.  de  vita  &honeft.  cler- 

Cc  X 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


404  Bekm.  CllO.  COMMEN. 
ainp.quxft.  t  redquae  caufadicatur  brcuil 
nec  ncrelinquitur  iudicis  arbitricqui  ha- 

bet  arbitrari  infpcaa  qualitate  perfona- 
rum  &rummx  petitx,  lccundumBar.Bal. 
&Saly.ind.authcn.  nifibreues. 

COJSl^CrBINAM    T)  I- 

Inrtttat. 
S  V  M  M  A  R.  I  V  M. 
/  ConcubtnaymeretriXy&focariaydiuerfmB" 
de  a  iure  apfcllantur. 
2  Concubmas  hxbcns  duas  tales.qtu  proprie 
deiure  cimli  appellantur  lcqitimxyeffi' 
citur  infamls/^'  nu.3 . 

4  Jrnpedtmentum  iuris  ciuilis quantum  ad le- 

'  gitimationem  qua fit  pcr  fcquens  mdtri- 
monium^eft  fubUturn  dc  iure  canonicOy 
cui  in  hoc  liandum  cft,  &  ^^on  iuri  ciuili. 

5  Concubina  ad hoc»  vt  dicatur  legttimayprtn' 

cipalttjr  rtquirtintiirnoucm, 

6  Ccncuhina^vxorinquihu^differtint^in 

quibm  dqutparantur  deiure. 

7  Caftitas  non pote^  dici  in  concubina ftcut  in 

vxore, 

^  Legatum  relicium  vxori  qtioufq,  cafl e  vixe- 
rit,anperdattir  pertranfttum  adfecun- 
dasmtptias, 

p  Con* 
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p  Concubind:  AfpelLitione  uenit  qudtbet  alix 
Tnuli:r^cumqua  coDula  iliiMa  hahtury 
fecundum  Largam  (ignijicationeyn . 

10  Meretrix  Ltcet  rnultis  modis  dicattir,de  iure 
tamen  proprie  dicttur  iLLa,  qu^e  paLam.fui 
corporis  ojtiafiumfjictt ,  Ltcet  in  Lupanari 
nonfit  projlttutafed  caifa  qu^Htts 
admittit, 

11  'Di5lio,muLtorumyVertficaturetiam  in  duo- 

12  Meretricisproprtum  eJLrecipcrenurccdemf 

(^nondare. 
/3  Meretricis  difjtnitio,  ^  qttare fcorta  appcL- 
Lentttr. 

PAp  a  hicimpropric  &inciuilitcr  lo 
quitur,e6,quia  talis  mulicr  proprie 
no  dicitur  cocubina',  (cd  potius  Icx 
illam  appellr.t  focariam;per  tex. in 
argumen.ini.  2.  C.de  donation.  intervi- 
rum  & vxorcm.  Vnde  pro faciliori intelli' 
gentiaterminorum  prxmitte,qu6d  mu- 
lieres,quiE  extrafoedus  matrimonij  cocut, 
dicuntur  in  triplici  difFcrentia.f  Aliaap- 1 
peliatur  concubina,  alia  merctrix,  alia  fo- 
carialcufornicariai&andifpolitiofadens 
jnentioncm  dc  vna,com  r  rcshendat  aliam 

Gc  i 
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(viderc!  i  qii'-^'^'    on ,  quia  odia  rc- 

ftrin<^«.i.ci«..»u^,c.oui..  uibiDyn.dcregu, 
iLU'.lib.6.&:  diucrlitasiicininum,arguit  di 
uerlitatcm  rcrum.I.li  idem.  C  dccodicil- 
lis.  niaxime  >  quia  conftitutio  poenalis  pro 
ptcridcntitatcm  rationis  trahitur  dcpcr- 
ibnaadpcrlbnam,  proutcx  pluribuspro- 
batRomanus  confi.  ^zp.incipien  confi- 
dcro.  Vidcamus  ergo  quae  proprie&ciui- 
litcrdicaturconcubina.  Rcrpoiidelecun- 
dum  Bart.^cDD. in  1.  concubinam.  fF.  de 
2  concubinis.tquodilUvereappcUeturco- 
cubina,qux  eft  fbluta6c  corrupta,&  pcr 
homincmlblutum  rctinetur  indomo  fi- 
mul,Ticutfi  efietvxor,in  qua  cft  affcdus 
indubitatus  ficut  in  vxorc,cuius  affcdus 
pr;rlumitur cxquo  fimul  cohabirant :  vn- 
dc  Icx  appcUat  concubinam ,  qux  fine  nu- 
pti  js  tenetur  in  domo,  quafi  loco  vxoris.  1. 
Maruirius.ff.de  vcrb.  6c  rer.  fignifi.  Et  dicic 
Gratianiisin  cap.omnibus.  in  §.  concubi- 
n  a. 3  4 . di  fti n . q uod  co n cu b i  n a  d i ci t ur,q u ae 
cdlantibus  lcgalibus  inftrumcntis  iunda 
efi:,&cuiconiugali  affcduinfifttitur : 6ci- 
dco  fi  quis  tcncat  mulicrcm  indomofua 
loco  vxoris ,  hoc  ci\ ,  cum  quo  potcrat  eflc 
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i       I  N  Tx  T,  D  E  P  \' "  <^  )  N  C  V  B.  4.07 

n^.atrimonium  i>  ■  ^  .  .apotcratco.m- 
I   mitti  adulteniuii ,       aiprum,  vclincoc 
ftus,  vcl  alius  daiiabiiis  c<  acuiabilis  coitus, 
f  jdfblum fimplcx loinicatio ,  illa  propric 
,    app?l]atUL*  lcgitimc concubinn  (V dicitur 
:    affctiLis  indubitatus,  qu;.r  ^  /nica 
conaibinatantum  coiiabiL..L:  ^c^ialico- 
habitirct  cum  duabus,  aftcdusillc  diccrc- 
turdubitatus,ide6  propric  non  pOiTctdici 
concubina.gl.  cft  in  §.  »i  cuisautcm  dcfun- 
(ft^jin  vcrb.omnino.in  auth.quib.mo.nat. 
clfi  rui^olla.7.  Imb  potiusdiccrctur infa- 
niia,tq  iia,habcns  diias  concubinas  effici-^ 
turinfatnis  ficutillcqiii  \  notemporcdu- 
c  i  t  d  uas  vx  o  r  cs :  V  t  i  bi  di  ci  t  gl .  i  n  ve  r  bo ,  c6- 
cupifccnria,&  tanquam  infamis  rcpcllcre- 
tur  a  tcftimonio  Itcm  ctiam  in  iI!o,  qui  te- 
nct  vxorcmAconcubinam  fimul  cohabi- 
tando,vtconcluditBa!.in  I.  ncmincm.  C. 
demcoeil  nupt. f:d     't-, ri  (  J  iliud  non 
o'"'cruatur  dc  fi(f!:o,ii  uimcn  opponcrctur 
iniudicio,  rcpcllcrctur  tanquaminfamis 
iplb  facio  etiam  ab  cccufaticnc  pr.blici  cri 
minis-(ed  Barto.in  1  i.in  flncvcrli  quidH 
quis  Iiabct duas  concubinas.  fl\  de  his ,  qui 
not  infa.dicit,qul  d  pci  hocnocftinfpjiiis 

Cc  4 
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408     B  E  R,.  C  H  O.  C  OM  M  E  N. 

nccpiinitur  Sed  non  rcccdatis  abopinia^ 
nc  Bald.  qiix  proccdcrct,maxime  in  pu- 
biico  &  notorio  concubinario,vt  ab  cffrc- 
nata  libidinc  rctrah^tur,  vt  notatur  in  1.  fi. 
argn'^^  illiusl  i.C.dcnamr.libcr.&vtmni 
nar iis  cx  patrc  tcncntc  duas  vcl  plurcs  c6 
cubinas  fucccdcrc  roflit  ilii ,  vcl  e  couuer- 
lOjVidete  Spcculat.  hoc  notantcm.  iu  titu. 
dc  rucccflio.ab  intcfta.in  §.i.vcrfi.  &notat 
lafbn.in  §.poeadIcs,in  lo.  col.  Inftit.&Ni- 
colaum  dc  VbaldisAMathcfilanusin  tra- 
daul^u^  rucceflionis  ab  jnteflato.  &  cgo 
plcnius  fcripfi,ih  codcm  tradatu,v3i  nihil 
aut  paru  quo  ad  ift:u  m  articulum  i  ntaduni 
rc  iqiii.Ex  pra:didisapparet,quodfifoIu- 
tus  tencaf  muliercm  extradomum,  Jicet 
foluram,&  cum  ea  fin:^ul  nonhabitet,  non 
dicitur  legitima  concLibina,nec  filij  qui 
nafcunturcx  tali  muliereretcnta  cxtrado- 
mum.diciintur  naturaics  tantum,&mcri- 
to  pcrfubfcqucns  matrimonium  non  pof 
funt  Icgitii,iiari:quia  dcficit  extrenium  ha- 
bilc,  fcilicct,cohabitatio  &  afFedus,  qui 
proccdit ex ai>imi  dcftinationc.  vt cft  tcxt. 
6cibi  Bar.in  d.Iconcubinam.  Qux  dccifio 
iion  proccdit  fccundum  Canoniftas  in  c 

nift 
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In  Tit.  De  Pvb.Concvb.  409 
pifi  CLimpridcm.dcrcnunciati.quam  cx- 
prefse  firmat  ibi  loann.  Andr.  fubijcicns» 
quod  filij,  qui  nafcuntur  ex  mulicrc  cxtra 
}  domumrctcnra,  fiuef ropricnondicatur 
i  concubinajpcrfubfcqucns  tamcnmatri- 
^  monium  lcgitimari  pofiunt, &  ctiam  nrr 
m  rcfcriptum  principisiquia  pcr  illud  \ 

J  turrublatumimpcdimentuciuilctqu^ 
I  tum  adlcgitimationcm,maxime,qucad 
I  illam , qu2E  fit  per  requelam  matrim^  'lij; 
quiamagisCanoniftis,quam  Lcgiftisilaii- 
dum  cft,&  idco  ambiguitatcs  lcgum,cano 
nibus  refoluuntur.  Vndc  in  matcria  cano* 
num non  piidcatlcgiftas,qui quampluri- 

^iumfiintiuperbi,conrulcrcCanonifi:ain 
&econtra:quialcgifta,  nifi  fciatcanoncs 
rcputaturafinifta,&  rcfcrt  Dominicusin 
c.ftatutum,in  gloflTupcr  vcrbo ,  copia ,  de 
refcrip.  in  6.  quod  fi  iudcx  ccclcfiafticus  af- 
fumat  aflcflbrem  mcrc  lcgifta  m  ,(11  p  er  cau 

famcrecanonica,potcrit  vt  fii(pcdus  rc- 
cufari. 

Rcportctis  crgo  in  fumma,  qiiod  ad 
hocvtdeiurcdicaturlcgitimacocubina, 
requirunturplura. tPtim6,qu6damicus  5 
&amica  vndequaqj  fint  Icluri ,  &  qucd 

Cc  5 
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410     B  ^       Cll  O.COMME  N  T. 

colrus  illoi. uia  tanqiiam  qualificarusiurc 
ciuiliaccufarinon  poirir,&fic>quod  vno- 
q:  tempore  inrer  cos  poflir  contrabi  matri 
mo:iiam,oinni  impcdimcnto  mcdioccr- 
lantcvtrconciudit  Bart.  rcrillum  tcx.in  1. 
i.in  vcrb conimitr^r  ft  .  b. facit 

text.ind  j.^..  vrHceat  ma^ 

triCx  auir   ^  ^aaiLu,  ,  quodfi- 

mul coha jitcii t , u q  .  jd afFcdus iit indu- 
bitatus  (icut  in  vxorc ,  cuius  afFcdus ,  vt  di- 
xi.  tanquam  pra:iiimptus,induciturpcr  co 
habirarioncm.  Tcrtio  rcquiritur,  qubd 
lit  r  jtcnta  in  donio  pro  c.ticubina,&  quod 
pcr  amicum  rctcnta ,  reputata ,  &  traftata 
fucrit,vt  concubina,omnibus  proplnquis 
hoc  lcientibus  &  vidctibus.Quarto  requi- 
rimr ,  qubd  ficut  vxor  dcbct  cire  vnica ,  lic 
ctiam  concubina,ca.is qui ,  34 .  diftind.  a- 
has  fi  tcneret  duas  ,  vcre  non  dicerctur 
coacubina^,rcupotitisfocatiar(cufornica- 
rix.  Quinto  rcquirittusquod  fitretentain 
ciomo  in  habita  concubina: ,  quia  habitus 
dcbct  cifc  diftindus  ab  habitu  vxoris,  vt  in 
fradica.Scxtb  rcquiritur,^?  r.b  amico  duca 
tur  domum  fuam  pubUcc,  ficut  vxor 
puc  ^.-  dicitur,  licci;  diiicrfis  rclpcdibus 

quo 
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In  Tit.De  Pvb.  Comcvb.  411 
quoad  folcmnitatcm,  vrnotat  Archidia. 
in  cap.is  qui. 

Scptimo  rcquiritur  ,  vt  ca  duca tur 
co  animo ,  vt  ex  illa  libcros  liifcipiat, 
Sclic  in  concubinatu  dcbct  cilc  ftudiuni 
quxrcndx  pofteritatis  ,  &  non  iibidinis 
adimplcndce  ,  vt  cfl:  calus  in  I,  fi  oiv.s  in- 
gcnuam.  ff.  dc  capt.  &  poftlimir.  rcuci*/^ 
Odauo  rcquiritur ,  quod  podqusm  a- 
micus  induxcrit  in  domum  fuam  ,  quod 
illam  honcftetradct,&pIenohonorc  di- 
ligat ,  ficut  vxorcm.  l.cum  tabulis.  §.  quo- 
niam  ftuprum,invcrbo,pIcnoiurcdiIcxe- 
ratjfF.dchisquib.Vtindig.  Nono  rcquiri- 
tur  ,  quod  amicus  fucrit  protcftatus  co- 
ram  omnibus  cognofccntibus  cum  ma- 
xime  vicinis  ,  vcl  quod  alias  decJareta- 
nimuni  fuum  ,  quod  non  alitcr  intcn- 
dit  eam  tenerc ,  qu^m  pro  concubina, 
&Iocovx6ris,&quamin  futurum  fpcrat 
in  vxorcm  ducere.  &iftud  rcquifirum  po- 
nitBald  in  I.cam.  quam ,  vcrfi.nota quod 
Jicitus  concubinatus.  C.  dc  fidcicommifl: 

Etiftaprotcftatioquamfacitamic^,quod 
intcndit  illam  nuilicrcm  tcnLic ,  rococu- 
bin^ficratvidua  vcl  vir^o,iliam  cxcufat. 
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41Z     BER.M.  ClIO.  COMMENT. 

qaod  dc  ftupio  accufaii  non  poflit ,  vt 
habetur in  l  in  concubinatu.  fF.  de  concu- 
cubiniSjVbi  dicitur,in  concubinatu  potcft 
cilc&alicnalibcrta&ingenuaAniaxime 
ca,qUcieobrciiro  loco  nata  cft,vcl  q).ixftum 
corpore  fccit:  alioqnin  fi  honcfta*  vita; ,  dc 
ini;.'nn;vr  mn-i^^rcm  in  co!icubinatuha- 
bcrci-Ku....  ....        .  ..^u.  hocmanifc- 

ftum  facictc,non  cv^ccditur.pondercs  vcr- 
bum,fmetcftationc.&clariCisin  d.  §.  quo- 
niam  ftuprum.  6c ibi  Barto.  Scd  vltra  prx- 
dida^ad  hoc,  vt  dica^ur  lcgitima  concubi- 
na,&quodiurc  ciuiU  impune  poflit  rcti- 
ncri,&  quodciusfilii  dicantur  naturalcs 
tantuni,&quod  corum  patri  naturahab 
inteftato  fucccdere  poftintinccrtisvncijs 
aiure  ftatutis,plura  aHa  requiruntur,  quae 
traduntur  pcr  loann.  dc  Anania  in  rubrica 
cxtra,  de  adult.  &  pcr  Ludou.  de  Penna ,  in 
l.fi  cohortalis.  de  cohortalibus  &  principi- 
bus  cornicuIarijsHb.i2. 

Et  quo  ad  eftedum  naturalem ,  vxor  & 
concubina  diffcrunt,&iura  qu^m  pkiri- 
mum  facientia  mcntionem  de  vxore,licet 
jfintodioia,propter  aftcdtum  naturalem, 
^vcndicantfibi  locum  inconcubina,  tvt 

ap 
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1mTit.De  Pvb.  Concvb.  411 
dpparetin  fiIio,qui  poteftcxh^redari, ficat 
naiiter  patris  concubinam  cognofcat ,  fi- 
cutnoucrcam:  quia  alFcdus  naturalis  m 
j  vtraq;  videtura:quaIis,§.aIiudquoqj  capi- 
l  tulumjn  auth.vtcum,dcappclia.cog.coL 
S.Idcm  dicatis  do  vafalio.  quia  ficutpriua- 
tur  fcudofj  cum  vxorc  domi  ni  fui  coicrit, 
c.i.§.itcm  fifidclis.ih  tit.  quib.  mod  feud 
amittatur,&in§.  rurfus.  qu^efuit  prima 

caufabencfi.amitt  invfibusfeudoruni,ira 
etiam  fi  coicrit  cum  concubina  dommi: 
quia,vt  fupra  dixi ,  paru  m  difil-rtab  vxorc. 
l.item  Icgato,§  parui  rcfcrt.lf.de lcg.^i.quia 
(ecundum  Ricliardum  Malumbra ,  quera 
ibircfcrtBarto.intcr  vxorem  &concubi- 
nam  non  vidcturdifferenria,ialteminfpc- 
r  d:oiurcnaturah,fccundum  quodnonefl 
dignitas  §.  hincnobis,inauthcn.  dc  Mo- 
nach.colla  i.quia  iurc  naturaii  omniscoi- 
tus  crat  cequalis,  &:  omncs  nafcebantur  lc- 
gitimi,necadhuc  eratdiftindio  pcrfbna- 

rum.§.hceat,inautiicn.quib.mod.natura 
effi.lcgit.quod  fccus  crat  iureciuih ,  (ccun- 
dumquod,pcrfonx  6z  dignitatcs  fucrunt 
diftindx.vtnotaturinl.i.lf.dcpoftu.Ideo 
iurc  ciuili  inter  csetcras  differentias  qux 
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414    B  E  R  M.  C  H  O.  C  p  M  M  E 

funtinter  vxorcm  &  concubinam  clicitc 
trcs.  Prima,quia in  vxorc  matrimonium 
cftrolemnizatum,rcd  concnbinatus  noa 
habct  aliquam  formam  iure  ciuiliindu- 
dlam  faltempublicani:quia  in  eonon  ver- 
tirurpublica  vtilitas,argumcn.l  i.fF.  Iblut. 
matrimon.Secunda  cfl  difFcrentia  :  quia 
m  a  r  i  t  us  co  n  fef  t  d  ign  i  ta  tc  m  vxor  i ,  I .  foe  m  i- 
nx.ffdoScnaroribus  &Iiabctur  dedigni- 
tat.li|)r.i2.  C. .  jdfecuscftinconcubina, 
adquamnontranfit  dignitas  concubina- 
rij^vtdicitglofl"!  in  d.  §.  parui  rcfcrt.  Ter- 
tiaeftdifFcrcntia  in  niododonandi  fcure- 
jinqucndi,  quoniam  fKiiius  rciinquitur 
vxori,quam  concubina,\ 

Additc  certos  alios  cafus  in  quibus  vxor 
&  concubina  aequiparantur,  aliquos  po- 
nit  Lappus  in  rubr.de  donatio.  inter  vi- 
rum  6c  vxorcm.  Primo  a:quiparantur  in 
eo,  quia  ficut  acqui/ita  pcr  vxorcm  con- 
ftantc  matrimonio  prxfumuntur  acquifi- 
ta  dc  bonis  mariti,vt  euitctur  prjEfumptio 
turpisquxftus.  l.  quintus  ,fF.  dedonation. 
jntcrviruni  &  vxorcm.  (icctiamacquifita 
per  concubinam  ,  durante  concubinatu 
prxfumuntur  acquifita  dc  bonis  concu- 

binari. 
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In  Tit.De  Pvb.  Concvb.  415 
i  binarij*  &  ita  potcft  iutelligi  tcxt.  ind.§. 
parui  rcfcrt.  ifl-am  xquiparationcm }.  oait 
Bald.  in  1. 1.  C.  dc  natu.  libcr.  Acquipa- 
rantitr  ctiam  quo  :.d  dcfcnlioncmrquia  (i- 
cutmaritusnon  prohibctur  dcfcndcrc  v- 
xorcm,  ita  ncc  concubinarius  concubi- 
namln  aliocafii  aquiparantur,qucm  tra- 
dit  Bald.in  autli  (i  quisruinas.C.  delacro- 
lancl  ccclcf  quia  ficut  mariruspoteflacci- 
pcrefundum  in  cmphytcufimpro  lc&:  v- 
xorc  fua.vt  t.nct  Spccin  ti.de  locat.§.  niic 
aliqua,ita ctiam  concubinariusproIc& 
concubina  fua,  dum  tamcn  non  iit  cm- 
p]i}  teuOs  ccclefiaftica , qux  ad  talcs  pcdb- 
nasinhoncllcviucntcs  \  crucnire  nondc- 
bet.Iteminalio  a;qui,  araniur,quia  licut 
^  vxorexcluditfifcu  in  bonis  mariti  dcfun- 
'  d:i ab intcibtOjfinc  parcntibus ,auth. pra:^- 
tcrea-  C  vndc  vir&vxor.  (ic  ctiam  diccn- 
dumcflin  coucubina.pergloirin  §.confi- 
dcrcmus.invcrbo  Icgitima,inauthcn  de" 
trientc&(cmiirc.coI.3  q  dicit,quod  concu 
ina  vocatur  i  n  (ubfidiu.  Scd  egomuku  d  u 
bito ,  quiacocubina  ncn  fucccdit  Amafio 
morieti  ab  intcdato  fine  paretib.  p  gl.in  d. 
§.cofidcrem^in  vcrb.  fiucqua  fingulantcr 
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nptatibi  Aiigcl  diccns,quodAinaIianoli 
lliccedit  Amano>ctiain  in  fublidiumjlicet 
vxor  fuccedat  viro  pcr  titulum,vnde  vir,& 
vxor.Item  aequiparantur  in  alio  cafu ,  (cili- 
cctin  tcftimonio  fercndo :  quia  ficut  vxor 
nopoteftfcrrc  tcftimonium  pro  marito, 
vcl  c  cotra,duplici  rationcprima^Jropter 
r  ^-<flum  naturalcm.  fccunda  ,  quia  vxor 
L  domcftica  perfona ,  ficctiam  con- 
c  uiiis  prohibctur  tcftificari  pro  con- 
ruoaia,inqua  duac  prxdidxrationesmi- 
!  itanr.l.Maflurius.in  vcrfi.quae  Vxorisloco 
jinenuptijsindomo  fit.ff.dc  vcrb. &rcr. 
lign.vtin  fpccictradit  Aufrcd.dccifi.  4.in 
addir.quiaintcrip(as,vt  dixit,  non  difFe- 
runtin  afF:clibus  naturalibus,  (ed  fblum 
in  dignitatcrquia  vxor  maiorcm  dcbct  ha- 
bcrcfdignitatcm,quam  concubina,  vtin 
bibcndo,comcdcndo ,  (cdcndo ,  &  dc  bo- 
nis  mariti  cIargicndo,6cctiam  in  vcftibus: 
quianon  ita  fnmptuoscdcbctvcftiri  con- 
cubina,ficu  vxor ,  vt  tradit  Hofticn.  extra, 
deprarfumptio  difFcrunt  ctiamin  hono- 
rc:quiapcrvicinasnon  talishonor  efttri- 
bucndus  concubine,quantus  exhibetur  v- 
xori,un6  vidcmus  omni  die,  quod  in  feftis 

&con- 
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InTit.  DePvb.  Concvb.  417 
uiuijs  concubina:  non  inuitan  tur ,  /cd  ncc 
audentintercfre  commcrcio  aliarumho- 
ncftarum  mulicrum,  quia  cafte  non  vi- 
liunt,tquoniam  in  concubina  non  potcfl:  j 
dici  caflitas,  ficu  t  in  vxore ,  cum  qua  mari- 
I  tus  diciturcafteviucrc.l.eumqui,in  verb. 
caftitatis.C.dcEpifco.  & cler.  &in c.Nicc- 
na.3i.dift. 

Exquo  infcrt,  t quo* fi  tcftator  rcJin-  s 
quat  vxori  fuiE  ccrta  bona ,  quoufquc  cafte 
,  &  honcfte  vixcrit ,  non  dcbet  priuari  lega- 
to,hcet  iccundo  nupferitrquia  iJla  qujE  n  u- 

'pfit,  dicitur  feruarc  caftitatem.  J.  muJicr.g. 
cum  proponerctur.  ff.  ad  Treb.  &ifiam  o- 

pinioncmfcquiturBart.inJ.fin.  C.  dein- 
did.  &:  viduit.  toJJen.  vbi  ^xQit ,  quod  con- 
fultum  eft ,  vt  ifta  verba  addantur,fciJicet, 
&  vi  tam  viduaJem  feruaucrit.  Sed  PauJ.  de 
Caftro.in  pra^alJegata  J.eum  qui.  tenet  c6- 
trarium ,  quia  imo  tranfeundo  ad  /ecunda 
Vota,perdit  Jegatumrquia  maritus  no  pr^- 
fumitur  cogitaffe  detali  caftitate  matri- 
moniaJi,cumiexdicat,  quodeius  anima 
triftatur,  fed  pra^fumitur  inteJJcxifle  de  ca- 
ft:itateviduali.idemtenentAngeJ.ind.J.fi. 

matrimo- 

Dd  ' 
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nium.fF.de  legat.2  .& idem  Angel.& ImoL 
tenent  contraBar.in  d.§.  cmii  proponcre-f 
tur  &  Bal.in  l.i.C.de  rap.  virgj&  ifta  eft  c6-: 
munis  opinio ,  quam  lequitur  laCin  d.l.fi. . 
fubi)ciens,Bart.m  hoc  pundo  aequiuocaf-  \ 
le.Ex  prxdidis  apparet,Papam  hic  non  ci- 
uiliter  fuiirc  locutum ,  fed  proprius  dicen-; 
dum  erat,focariam  fcufornicariam  dimit) 
tat:  quia  his  terminis  vfus  eft  hnpcirator  iai 
l.S.C.dedonat.intervir.&vxor.  Scd  fal- 
uando  tcx.iftum  ad  omnia  obieda  refpon- 
dctur,  quod  in  ifto  tex.Papaaccipit  verbu,. 
$>  concubinam,improprie,tnam  fecundum| 
largam  fignificationem  appcllatione  con- 
cubinse  venit  qua:Ubet  mulier ,  cu  qua  iili-i 
cita  copula  habetur ,  iuxta  ethymologiam 
vocabuU :  quia  dicitur  a,con ,  quod  eft ,  fi-j 
mUl,&cubo,ide6  tales  impudicae  mulicres 
cohabitantes  cum  clericis  iure  canonico. 
appellantur  c5cubinx,ex  quo  funipta  fuit 
iftarubricadc  publicis  concubinarijs. 

Nunc  videndum  eft ,  cj^ua:  proprie  dica-i 
tur  mcretrix ,  &  quid  dilfcrat  a  concubin  i . 
Dicitcquod  meretrixtdicitut  illa,qua:  pa- 
lam  fui  corporis  quaeftum  facit ,  licet in  lu-' 

panari  noa  fit  proftituta;  quia  me  tetrix  di- 

citur 
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In  Tij. DePvb.ConcV^.  41^ 
citur  publicc  fe  proftituerc,etiain  Ci  iion  re 
^dat  in  lupanari ,  fcd  in  aliqua  taberna,vel 
caupona,vcl  domo,fcuin  aJioIoco,in  quQs 
fuopudorinoh  parcit,fcd  vnumqucmqj 
pcteiitcm  caufa  qua:ftus  admittit.  1.  palam 
quaeftum  faccre.in  princip.ff.  de  ritu  nupu 
pcr  quem  tcxt.  decidit  Panormitan.  inc. 
intcr  opera  cliaritatis ,  de  fponfalib,  &  ia 
ccum  dccorcm ,  de  vita ,  &  honcft.dcric. 
quod  ilIadiciturmeretrix,quxinhonefte 
duos  vel  plures  caufa  quxftus  admifit.  Vn- 
dedicit  Salyc.inJ.quiadultcrium.  C.dca- 
dulter.  qubd  iHa  dicitur  cflc  mcretrix,  5c  e- 
tiam  cx  hoc  publica  ccnfcridcbct,qua2irt 
nieretricio ,  vcl  in  lupanari  per  viginti  ho- 
rasftetit.  Cui  vidcfurcorlcordare  textus, 
incap.de  iure  canohicp.  in  ca.  vidua.  verfi^ 
meretrix  eft,  qu^e  multorum  libidini  pa- 
tet.33.diftind.  Iponderando  didionem, 
niultorum,  quse  potcft  no  folum  in  tribus 
^erificari,l.2.  circafincm .  fF. de  bonorum 
p.oircft'.  fccundum  tabul.  verum  etiam 
ycrificatur  in  dupbus,  vtnotatur  in  cap. 
4c  mulda ,  extra ,  de  pracben.  licet  glofl^in  n 
yerbo  ,  multorum  ,  aliter  exponat ,  di- 
cciis  >  quod  illa  dicitur  meretrixi^ 
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420   BEK.M.   Cll'o.  COM^IEN. 

qux  plurcsquatriamillia  viginri  duolio-4 
niiimadaiirit:qadidiomultoru4X)rcfl:^pi 
illonumcroaccipi,vdctiailladiciturmc-j 
retrix:quaEquadragintahomincsadmilit: 
quia  ille  numcrus  iignificst  multitudi- 
iicm.c.dirciplina,46.diftin(a.  vclmerctrix 
diciturcirc  lila,  cuius  turpitudo  cft  vcnalis,^ 
&i{lam  diffinitione  ponirAuguftinus  jn  c, 
inerctrices.^z.qu.  4.  quam  ctiam  fequitui 
Alciatus  in  d.l.Maflurius.  v  bi  dicit,qu6d  il- 
la  dicitur  merctrix ,  qux  cum  vno  vel  alte- 
,  ro  pecunia  acccpta  ic  commifcct,  ficut  il- 
la , qux  palam  fe  proftitui c ,  &c idco illa  po- 
fcftprobari  vcl dici  merGtrix,qux  proba-' 
turper  pccuniaincmnaliquo  cucubuifle^ 
quonii\miUa  eftnatura&  proprietas  me- 
retricun;i.vtrcfertBai.inl.item,§.quol:ies. 
decond  obturpem  cauram,&merctri- 

^2  cibus  dantur  nicrcedes:f  quia  meretricis 
propriumeftrecipcre  mcrccdcni ,  Sinon 
darCjVtlcgituf  Ezcchielis  16  vclctiani  me- 

•  retrix dici  potcft  ad  quam  vnus  acccflit  iL 
nierccdcm  proinde  recepit,vt  eft  tex.in  ar 
gumcntum  in  l.mariti,§.quiqua:ftri,verfi. 
fuie  enim  fepius,fiue  remer.ff\de  adul  t.vel 
ctiammerctrix  potcft  diciilla ,  qux  vul  ua 


Early  European  Books,  Copyright  ©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


:  Int  Tit.Dr  Pvp..  ConcVb.  4Z1 
fuam  facit  vcnaicm ,  quam  alias  non  facc- 
ret,nifiproptcrfpcm  mcrccdis  iam  rcce- 
pta^vclfuturse. 

Scd  vcriuscftjVtintcrccTtcrasdiffinitio- 
es  non  rcccdamus  ab  opinione  Vlpiani 
\m  f.  rxallcgatal.  palam,  vtdicamusmcrc- 
triccmillamclTcjquie  publice  caufa  qux- 
ftus  duos  homincs  admifcrit,  qui  multi  di- 
jcuntur.gIofl'in  §  fin.in  vcrbo.mukap,  Inft. 
j  de  iurc  per(b.(Sc  gIofl!^in  c.Iatorcs,in  verbo, 
'  'muItitLjdincm.  dcclericocxcommunica- 
to.  &a  deriuatione  vocabuli  mcrctrix  fc- 
cunduAlb.tdiciturquafimcrctrotrahesa  13 
.1  bono  opcre ,  fcilic.  virginitatc,vel  caftitatc 
I  proptcrc]U2Eftu,(eu lucrum.moercrccnim 
I  proprieeft,lucrigratia  aiiquidoperari,  & 
moercredicuntur,qux  fe  /brdiflimiquaE- 
flus gratia proftan t  ,ji  quo  nieretriccs  funt 
appeliatx,  Sic  etiam  fcorta,  vcteres  pel- 
i  Jiccs  nominabant ,  vndc  fcorta:  appella- 
ta;  funt  merctriccs.    Ex  pnrdidis  no- 
;  taeftvobisdiftcrentia  inter  concubinam 
6c  mcrctriccm:nam  filij,  qui  nafcuntur  ab 
iIla,vocanturnaturaIestantum,icd  libcri 
quinafeunturabiftajvocanturrcfi^  ►  ..igo 
quaefitifculpurij  >dequibus  infra  fuo  loco 
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4^2     BER.M.  Cho.  COMMENT. 

diccmusxaiioncs  cnim  tales  focarias  feu 
fornicarias  clcricoru  concubinasappellat. 
E  r    S  I    I  L  L  A  M    N  O  2C 
dmiferityvelea,  dimiffaydiAmpU' 
hlice  rcfumfjmt. 
SVMMARIVM. 

r  ClericHs  monitm  vt  irrfra  menfem  dimitt at 
concuhinam fi  ohtemferauit ,  fed Jiatim 
refumpfity  an  deheatpuniri  poena  huiut 
conjlttutionisfinemenfis  non  expe^ato. 

2  Vxor  qua  a  marito  aufugit,  fi ftatim  reuerfa. 
ejl^non  dicitur  diuertijfe ,  fed  ihiponun* 
turpLurd  exempla, 

l  Clericm  eijciens  concuhinam  cum  intentid* 
ne  redeundi  ad  concuhinatum,in foro  co" 
fcientis,  non  dehet  a  facerdote  ahfolui: 
quiaindeturincorrigihills. 

PA  T  E  T  ergo^quod  poena  huius  co^- 
ftitutionis  non  habet  lociicontra 
clcricos  occulte  &fecrete  reaffume 
tes  concubinas,quia  qui  de  vno  di- 
cit,de  alio  negare  vidctur,ideo  non  via  hu- 
ius  coftitutioiiis  ^ccdcndu  eft  cotra  tales, 
fed  alias  iure  comuni,  ficut  in  fimplici  for- 
nicationc,dumodo  qualificata  non  fucrit, 
Scadiftudcaute  &  aftute  ambulatcdebct 

clc- 


ulm 


I    1n  Tit.  De  Pvb.  ConcVb. 
clericia  fuofuperiorc  iiioniti.Scdquid,ft 
Ijtlericusfucrit  iiionitus  diniittcre  concu- 
binam  infra  triginta  dies,quod  fecit,fcd  ca 
.  incontineti  rea(lluiipfit,an  debeat  puniri> 
^yidetur quod  non,dum  tamen  rcaflunics 
rillam  diniittat  infm  triginta  dics  ydurantc 
1  terniinonionitionis,vt  notatgl.inclcni.i. 
>in  verbo,rea(runipterit,de  vita &honc.clc. 
qux  dicit,qu6d  fi  clcricus  habuiflct  ternii  - 
nuni  menfis  ad  concubinani  dimittcnda, 
&quintadie  c}imifi(ret,&  dccima  quinta 
'reaflumfifret,  dummodo  eam  dimifcrit  in 
fra  tcriiiinuni,non  erit  locus  poen?e.Dcci- 
fio  illius  gl.  liniitatur  fecundum  DD.ibi, 
Vt.proccdat ,  quando  dimiffio  fuilfet  fada 
riniphciter,fcciis,  vbiconftaretde  dimif- 
fionc  fada  cxprefse ,  proptcr  monitioneni 
prsecedentcm:  quia  tunc  monitio  fuit  for- 
titacfFcaumfuum,  &fic  nonpoteft  dici, 
quodampliusduret  termin'  monitionis, 
vndereaifumptio  fada  per  cuni  nocebit 
ei,  tanquam  faaaexpiratanionitioncli- 
cetpoftea  duaus  pocnitcntia,  quodreaf- 
fumpferit,dimittat  concubi".^  intra  tcrmi 
nu  fibi  datuin  monitione  &  in  hoc  polset 
dccipipliU*e^i.. 
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^     ilatioiftius  conftitutionis  f  vidcturcP' 
re,quiaclericus  monitus  pcr  ruperiorcin 
vtdimiftat  concubinam,iicet  obtempe- 
rauerit,fed  protinus  illam  vel  aliam  fupcr- 
induxerit,v'V!f^rur  incorrigibilis,  cx  quo  fe- 
mel^  fuo  ic.^^j  iore  verbis  fuit  corrcdus, 
&  tamcn  a  delido  non  dcCiilk ,  vt  notatur 
in  c.neminem.45  .diftind.ideo  habctur  ac 
fi  illam  nunquam  dimiiiflct.  argum.eo- 
2  rum,qua!  diximus  de  t  vxore ,  qnx  fi  reccf. 
feritamarito ,  fi  incontincnti  /etierfa  cft, 
diuerfiftenonvidetur,adhocvrpuniatur, 
Vt  in  regula,quicquid  calorciracundi^ ,  iii 
verfic.  vxorqux  brcuircuerfaeft,  non  vi- 
detur  diucrtilfc  fF.de  reg.iur.Hsec  ratib  pof 
fetexpIuribusconfirmari.Primoinfugic- 
te,quia  fugicns,&cit6  fponte  reuertens, 
non  q  dicitur  fugitiuus,ficut  natus  non  vi- 
detui;ftatim  mortuus  eft,  &  non  vidctur 
fuiftc,qui  parum  durauit.  c  nam  &cgo.  & 
ibigl.cxtra,deverb.fign.  Similitcrnondi- 
citurmortuus,quiftatim  ad  vitam  reuo- 
catur ,  prout  de  Lazaro  dicimus.  vnde  glo. 
inl.exhis.ff.delegib.dicit^quoddebuitre- 
cupcrare  bona  fua,quiinon  videtur  fuiffe 
mortuus,quitam  cito  relurrexcrat :  &dc 

plu- 
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In  Tit.  DePvb,  ConcVb.  425 
pliiribtisaIijs,puta,detranflationc  domi- 
nij,quiEroIum  mpmento  durat  :quia  illa 

iioneftinconfideratione.J.fin.§.fin.C.de 
bon.quac  lib.Fortificatur  prasdida  ratio  ift 
alienatione  feudi,quafi  fi  fcudu  alicnatuni 
incotincnti  reuertatur  ad  valallujno  vide- 
ituralienatuadhocvtvafallusfeudopriuc 
tur,vtnotantFeudifta:.in  c.i.in  ti.quodiu- 
■  ris  fi  poft  alienationcm  fcudi  vafallus  id  rc 
i:upcraucrit.Hisadijcitur,quxdiximus  de 
donationc  intcr  patrcm  &  filium,  mari- 
,tum  &  vxorem  ,  qua:  valct  modo  fiat  eo 
padlo  ,, vt  apud  donatarium  non  maneat, 
fcd  illa  ad  alium  incontincnti  transfcra- 
tur.Sicctiamnon  videturfbluiflc,  quiin- 
contincnti  rccupcrat  pretium.  1.  qui  fol- 
uit,ff\deroIutionibus  ,  nec  etiam  verfum 
videtur,quod  no  durat,I.fi  pro  parte.§.ver 
fum.fF.de  in  rcm  verfo.nec  venific  videtur, 
qui  incontinenti  abijt,  ncc  quis  fingitur 
fuilfe  in  loco,  qui  ibi  tantum  per  momen- 
tumftctit,vt  alibi  rcfpondit  Iiirifconful- 
tusfubtit.fFdecaptiuis;&poftIiminiore- 
ucrfis.vbi captus ab hoftibus  ftatim  rcuer- 
fus  n  uqua  apud  hoftcs  f  uiflc  fingi  potcft,6c 
ibirationcm  adfcrunt  iuris  ciuilis  quam  fi- 
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deliffimunterpretes^ncc  videtur  abcfTc  3 
ftatim  eft  reuerfus.  De  vafallo  qui  dominu 
reliquit  in  bello  per  momcntum  ,  &fta- 
timrediit,  non  vidctur  illum  rcliquiffc, 
ficetiam  recupcrans  poflefTioncm^fingi- 
tur  nunquam  fuifle  cxpulfus.  Similitcr  no 
'  Vidctur  pofrcifioncm  adcptus ,  qui  ftatim 
amifit  vcl  in  ca  turbatur.  Ex  pcrdidis  iu- 
ribus  6c  rationibus  patct ,  quod  clericus 
concubinam  reaftlimens,  videtur  omni 
tempore  ineodemconcubinatu  perftitif; 
fe,ex  quo  crat  in  propofito  eam  rccupcran 
di.  Vnde  non  cft  mirandum,  fiifte  ckricu? 
fic  rclapfus  in  foro  Jcotcntiofo ,  dcbeat  fuis 
bencficijspriuari:quiactiain  forocofcic 
iix  fiabijcerct  a  fc  concubinam,cii  propo- 
fito6c  intcntione  redcundi  ad  publicum 
concubinatum ,  certe  non  dcbcret  per  (a- 
cerdoteabfolui,c6,qa  non  videtur  corrigi 
bilisncqj  contritus,c.lcgatur.in  verbo,nili 
fe  corrigetib^24.q.2.  vcra  enim  poenitetia 
feu  elcaio  cocubin^  no  eft,nifi  caufa  pecca 
dicxcidaturde  praefcntiautin  futurupro- 
ptcrfcadalu.c.fatis&<aio.dcpoenitc.dift.3. 
I  r  B  E  M  F  S,    V  r    I  P  S  VM 
Qmmhm  fuU  kneficts  omnino. 

SVM- 


In  Tit.De  Pvb.  Concvb.  427 

S  VM  M  A  K  I  V  M. 

y  Vi^io ,  omnino ,  adiefia  "verbo  futuri  tem- 
forisytdem  importat^quoddtcHo^ipfo  /V/- 
rCyhoc  esifnefententia, 

M  Di5fiOyOmnino,de  fui  nattiraexcludit  om.' 
nemgratiam  e!fdi(penfationem^ini<i'- 
Itgiturfne  aliqua  ope  excepttonts 

?  Verha/nullo  modo  yfunt prmfa ,  e^  hxbent 
claufuUm  decreti  annullatiuam  impor^ 
tant^  nullitatem  aOii^  ipfo  iur^ . 

4    Dicecefantts  priua:  clericurm  beneficf)  s  etia 
in  aliena  dicecefi realtsta- 
'    men  fubtra^ito  jni  j,u  i^p^ copum  he^^ 
neficij, 

ID  cft.iplbiure:  quia  taliseftnatiirahu- 
ius  di^iioniSjOmninojVt  ira  exponatur 
iecunduni  Alexan.  confi.6.  incip.circa 
proceflum.in3.vol  &:Fel.in  c.  Rodul- 
"phusjin  21.  coldc  refcript.  &in  cap.  frater- 
nitatis,  de  teftib.  vbi  concludunt ,  quod 
quando,  didio ,  omnino ,  adijcitur  verbo 
futuri  tcmporis ,  idem  importat ,  quod  di- 
iftio  ,  ipfo  iure  ,  vt  dcclarat  Corfetus  in. 
fmgul.  incipien,  omnino ,  &.Roman.  in 
fingulari ,  i.  incipien.  vcrbum  omnino. 
&  Matthefila.  fingu.  112.  incipicn.  tu  fcis. 
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42S  Bek.  Cho.  Comment. 
1  vbi  dicit,tqu6d  licct  vcrbQ  praefentis  tcm- 
poris intelligatur  ipfb iurc,  tamcn lccus cfl: 
in vcrbo  fututi  tcmporis, vt  c;ll:  verbum, 
cadat,priuctur:  quia  intclligitur  pcr  fcn 
tentiam  ,  quod  lingularitcr  fallit  ,  nifi 
talibus  vejjbis  clfct  adicda  didio,omnino, 
quia  intclligcrctur  tunc,  iplb  iure ,  hoc  cft, 
iincfcntcntia&miniftcriohominis.  Scd 
ante  Fi  a  icifcumCremcnlcm  fuitfinoiiila- 
rcdidtum  Baldi  in  Margarita  Innoccntij, 
in  verbo ,  priuatio.  &  clarius ,  in  l.i!  in  vcr- 
bo,fi  pecunia.  fF.  dcpofiti.  vhi  trndit  taleni 
dodrinam  ,  Qupd quanu. clftatu- 
tum  loquitur  ablblute ,  per  vcrbum  futuri 
tcii:iporis,fcilicet,cadat,vel  priuctur,intcl- 
ligitur,quod  priuctur  pcr  fcntentiam  ,(e- 
cus  fi  fucrit  adicda  di(ftio,omnino ,  quia  i- 
ftocafu  intclligitur  ipfoiure,ncc  rcquiri- 
turfcntcntia.Eandcmopinionemfccutus 
fiiit Bald  in  l.i.C.dc  his,  qux pccnx npini- 
ne.Saly  .&  lalbn.in  1.2.  C.  de  iure  emphy  t» 
&  proiftaopinione  allegatur  gl.  commu- 
niter  approbata,in  l.i.§.fi  pecunia,in  verb. 
omnino,ff  depofiti,q  exponit,  i.  ipfo  iure, 
&  illam  reputat.fing.Rom.  in  praeallegato 
fingulari.&  Alexand.  poft  eum.in  additio. 

ad 
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adBart.iaI.Impcrator.ff.deiurefirc.&Fe- 
ly .  in  cap.paftoralis ,  dc  cxccptio.  addite  fi. 
milcm  glofl^  de  iurc  canonicoin  cap.  fin. 
i n  vctbo ,  oninino.  de  offic  &  potcft.  iud. 
dclegati,in  6.  quas  dicit ,  quod  didio ,  om - 

nino,intcIlig!turiineaIiquaopccxccptio- 
nis,(Scimportatcanoncni  lai:^  fcntcntix, 
habctq;  cxecutidnem  paratam,  6cpra:ci- 
fam  habet  naturam.  fccundum  Dccium, 

conri.i.incip.mcminimealiasconruluiire 
ini.volum.  impcditqj  purgationcm  mo- 
rae,lecundum  Angel.in  l.fin.C.defidcico. 
&  Alcxand.ac  Francifc.dc  Rippa,  in  l.fi  In- 
fulam.ff.dc  vcrb.oblig.  Et  fi  hcecdidio  po- 
natur  in  aliqua  dirpenfitione,videturex- 
cIudcredirpcnfationcm,vtexprclsenotat 
Panormita.  inc.  cum  magno.inz.coLne 
cler.vcl  monacli.(ecul  nego.feimmifccat: 
fecundum  loanncni  de  Anania.  &Panor. 
polHdanneni  Andr.in  cap.qualiter.  cHeac- 

cufat.tqu6dvcrbuni,omnino,eftiftiusna 
tura: ,  vt  omnem  gratiam  6c  difpenfitio-  ^ 
nem  cxcludat,&  idcm  importat,quod  om 
ni  cafu,  vel  fine  difficu' tatc  &  dilationc.  Et 

fi  ha^cdiaio^oninino.fucritadiundacum 
negatiua ,  importat  idem  quod  nullo  xiio- 
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jLi^o    Ber..  Cho.Cojviment, 
do  Alexand.confi.  173 .  incipien.  vifis  in 
volum.quianegattex.  inl.  naue  fauphelli, 
acibigloff.in  verbo^omnimodo.  ff.locati. 
&illaverba,nullo  modo  funtpraecifa,  & 
tollut  omnem  potentiam  in  contrarium, 
prohibentqj  dirpcnfationcm  glo.in  clem. 
2  .i  n  verbo,coQcedatur ,  &  in  verbo ,  nullo 
niodo,dc3ctat.&qtialitat. Alexand. in  1.  fi. 
C.dcteftamenlmilitis.&Panor.ind.cqua . 
3  liter.  tEttaUaverbahabent  claufulamde- 
creti  annullatiuam6c  important  nuliita- 
tcmadusipfo iure  glofl'.inauthen,fiqua 
mulicr.  C.  ad  Vellcian.  vt  quando  teftator 
in  fuo  teftamento di(ponit ,  quod  res  nul-  , 
lo  modoalienentur,  per  illa  verbaintelli- 
gitur,  velle ,  quod  etiam  in  cafibus  fpecia-  ^ 
iibus  ahas  permifTis  aUenari  non  poftint 
lafinl.i.^.fublata.coU.z.verfi.z.ftladTrc- 

bel.6c  fic  didioncs,  omnino ,  &  omnimo- 
4o,funt  prxcifa:,l.fi  pofteflbt.in  prin.  ff.de 
pctitio.  hxredita.  &Inftitu.  de  tutel.in  fin. 
&  in  cap.&fi  Chriftus,de  iureiurand.&in- 
teUiguntur,  quo  ad  omnem  fui  partem, 
cfi  religiofus.de  elea.in  6.  Et  dum  inifto 
4  tex  dicitur,tomnibus  fuis  beneficijs,intel 
li^ntcde  aUis  bcncficiis  etiam  cxiftcntibus 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


In  Tit.De  Pvb.  Concvb.  431 
inalien.idioecefi,realis  tamen  fubMdio 
fiet  per  Epifcopum  bejticficij :  quia  Epifco- 
r)  pus  delidi  condemnat  clericum  priuan- 
do  eu bencficio alibi  fito,fedr  xecutio  rea- 
lisfitab  EpircepobeneficijjVtcfi  cafiis  in 
cap.  poftuiafti.  extra,  de  foro  compe- 
tenti. 

P  K  I  F  E  T. 

SVMMAK.IVM. 

/  ClericfM  concuhinarman  in  caf;:  iflitis  con- 
Jlitutionisfitfriuatui  ipfo  iure/ia  quod 
nulU  requiratur  fententia  frofter  ver- 
hum,  omnino. 
2  Homictda  licet  efpciatur  irreguUrls^tamen' 
nonejliffoiure  friuatHs  fcd  rcqmritur 
fententta, 

i  Depofltio  esi  pcrfetua  remotio  a  minisieria 
aitaris, 

4  Ciericiis  non  dehet  remitticurid fecutarinifi 
in  duohws  cafihfi^^quando  ejfet  incorrigi- 
hiiiSy  ^  quando  homicidium  ejjet  quaii^ 
fcatum, 

5  Verhofuturi  temporis^fl  adi)ciatur  diciio.om 
nino,an  inteiiigatur  cum  veiftne fenten- 
tia,  eiiciuntur  du£  regui^, 

4  Vcrha  iegis  vel Jlmtifi  dirigantur  admdi- 
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432   Bekm.  Cho.  CoMMEisr. 

cern  ex  hls  oritur  offiaum  mdkiSi  ^  nojf 

y  Beneficianotorij  concubinm]  ettAm  moniti 
nonpojjet  Epifioppts  dteri  conferre  ante 
fintentiamdecUratoriam»  # 

i  Irregularis  ante  declarationem fotejl  benefi- 
cmmreftgnare' 

p  Clericu^  friuatur propter  deli^um  a  quo 
tempore  teneatur  ad  reUitutionem  Jru- 
ciuum. 

10  'Donatxriiis  ingratm  a  (^uo  tempore  tenetur 

rellitucrefrucius^ 
u  Trucins  legttimdi  a  qno  tempora  funt  reHi- 

tuendt. 

12    Emphytcuta  ^vafallu^  a  quo  tempore  te- 
.neantur  refittUcre  fi^ucim  quandofro- 
pter  delicium  vtilitas  fuit  confolidatA 
cum  prcprictate. 

ET  fic  perpetu6,ex  quo  loquitur  fi- 
ne  prarfinitione  temporis,  cap.  ii 
autemde  cohabit.  cler.  &  mulier. 
&ratio  huius  eflepoteft:quia  be- 
neficia  ecclefiaftica  funt  ftipendia  mini- 
ftrorum  ecclefiejqui  fecundLun  vitam  cle- 
ncalem&  facerdotalem  debent  viuere.i- 
dcoaiuce  ftatutiun  eft,qu6dfilpurce,  & 
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In  Tit.De  Pvb.  Concvb/ 
riminalitcr  viuant^didis  bcneficijs  priua- 
ridcbcant:  &viris  hdridrificcviucntibus 
canonice  prouidcri,q  in  illis  caflo  corpore 

&  animo  miniftrcn  t.  tVidctar  ergo  pcr  lu- 1 
|>radicla,quod  fi  clericus  rcpcriatur  poll 
admonitionem  publicus  concubinarius, 
ipfbiurcfitpriuatus  omnibus  fiiis  bcncfi- 
cijs  proptcr  praxcdcnrem  didioncm^om- 
mno,qux  adiungitur,cLi  ifto  vcrbo,priuct, 
quodcftfiituri  temporis,ergo  iatali  pri- 
uationc  nul  la  rcquiritur  lcntcntia  fupcrio 
ris  pcriiu-afiipcriusallcgata.Scd  eaoputo 
contrarium,quod  imo  in  cafii  iftius  dec^fe- 

ti,bcncficiatinonruntpriuatiiproiiire,fcd 
requiritur  fentcntiapriuationis,  proutdi- 
xi  mus,tin  homicida,qui  licct  efticiatur  ir-  ^ 
regularis ,  vt  habctur  in  c.  i.  de  homicidio> 
tamen  non  eft  priuatiis  ipfo  iure  bcnefi- 
cijs,nifi  per  fcntentiam  priuctur.  vt  poftPa 
normit.concludunt  Canonifta;,  in  c.cum 
noftris.  dc  conccfl:  prxbend.  &in  rubr.  de 
clerico  cxcommunicato  miniftrante.  Bal 
in  l.cum  fratrcm.  C.  dc  his,  quib.  vt  indi^r*. 
Decius  confi.i66.incipien.  ego  Philippus,* 
Dec.  in  i.vol.&eft  comunis  opinio  fecudil 
loanncm  dc  Anaiiia ,  &  Fely,  in  c.  cum  in- 

Ee 
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434  Bekm.  CFfo.  Commen. 
quifitionisjdeacculatio.  ScVvx^  ofit.inc, 
fludia.50.  diftind.  Anthon.  Corfeti  fingu- 
lari,'incipicn.lcntcnnr) .  ^  bi  rcfcrt.quod  o- 
pinioC:^r--if^Tr      ,  .1  noftris;, 

commu.....x  l^i.^lUI'  ,  ncc  pctcritiudcx 
imponcrc  poenam  priuationis  a  bcncii- 
cio,nifiidcxprimatur  a  kuc,i;lofl'/ingul. 
in  cap.fin.de  iurc  patro.&in  cap.cum  vo 
dcoffic.  ordinarij.  6c  licct  pra;ll:>ytcr  pro 
honii .  -opofito  fa(f^-o  'p       it  ir- 

rcgularii  .  Jicponi  dcLv.n.  ai^^aliai  '^ 
mmiftcrio , \t  cd  tcxt.  in  praalicgato  cap. 
3  T.f  quia  dcpoiitio  clt  perpctuaremotio  ab 
altarisminiftcrio,  Abbas,  <5cDccius  in  d. 
c.at  fi  cicrici.&dcpofitus  fimplicitcr,intcl- 
ligiturdepof]ruspcrrcriTG,licetnon  cxpri- 

-  Iv.tiO, 

i  .uL/iicm 


indor^^-^i.tl 


-  l.  w. 


non  rciiiuti  curia. '  )c,vtpa- 
tiatur  pocnarn  mortii, ;  ^bus  caf^ 

bus.Pri  m6,quando  cfle  t  i  n  coriigi  bi  lis.  Se- 
cundo  ,  nifi  homicidium  ciH  t  qualifica- 
tum ,  puta ,  quia  patrem  vrl  matrcm  oeci- 
diflret,&cumifl:a  opinioii^  ixanfcuntPn 
nor.  &  Canonifta^ ,  in  d.c.  at  fi  clcrici.  Id  co 
pro  dcclaratione  iftius  verbi,pnuet,aflii> 

mati» 
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D  R  P 


m 


VB.  Co  N  c: 


1  s 


cat 


atisvobisdiias  rcgulas,quv  non 

rcg.      ^n-connnrrepcccat...... ,  .,..ciui- 

pl  Jc^nr- 

^ula.  Quocl  quando  vcr-  5 
•  poris  a  d  i  j  ^i  tu  r  di  clio ,  om  ni  - 

'fitisvcrbircfcraturadius, 
Vclltcturipcrionaiitcr , quia  d.^crcrum di- 
cit ,  fit  priuatus  vcl  princ?  .  ^a- 

'rcor,o»iO(f  fnrclff^rifn 

tCU' 

I  iuat:ij.nc- 

'^uiiiua:  uuri- 
.misallL-aL^  >^titit.Sccundacftrc- 
rgula.Quod  cxccutioillius  vcrbi  fururi  tcm 

Jporis,cuiadiungirurdiaio,omnino,abfb- 
Jurc  rcfcrtur  ad  iudicc,illo  r^fn  intclJitritur 
jpfo  i urc,  fcd  rcquirirur i  • : , ,  vt f arct 
111  irtaconflir. in^^,,^.^ 

LJicct  tuturi  tuiipons,  tamcn  ciusexccutio 
refcrrur  ad  illa  vcrba,fuus  fupcrior,  vndeiJ 
1  lud  verbu,priucr,cxponi  dcber,id  cfl,fit  pri 
Miadus,vcl  aipcrior  cupriuaredcbear:  quia 
^proprcrfubieaammateriareccditurana^ 
ituravcrboru,fLxunduquavcrbaintcIh>c« 
*  da  fun  t:Et  Jicet  verba  cofli  tutionis  Jin  t  -e- 
I  neraIia,veJ  ob/cura,debcnr  tamcn  fancfn- 
)  tcJJigi,(Sc  rc&ingiJicundii  perfona,ad  qua 

Ee  z 


Early  European  Books,  Copyright  ©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


436     Behm.  Cho.  CoMMETSr. 
cxecutio  rcfci tur,  vt  tradit  laf.  in  auth.  in- 
gi-e(ri,n.iS.  C»de  facrof^cccL&in  1.  fi  pafceda 
^pccora.C.dc  pad.  v  bi  dicit,  t  quod  fi  verba 
legis ,  vcl  ftatui  dirigantur  adiudicc,  oritur 
ofiicium  iudicis,&  non  adio:  idcni  tcncnt 
inodcrni,inl.eadcmuniX.  de  collatio. 

Exprxdidisapparct,clcricum  publicu 
concubinarium,  licet  monitum ,  non  cflc 
omnino,  ideft,ipfoiure,  priuatum  fuis  bc- 
neficijs,(5cficdiaio,omnino parum  ope- 
rabitur,nifi  dicatis , quod vcrbum,  priuct, 
pofitum  in  ifto  textujdcbcat  exponi,  id  eft, 
^priuatum  cftc  dcclaret.  t  Et  ideo  licet  iura 
^plerunqj  );tantur  verbisinducentibus  pri- 
uationem  iplb  iure ,  vcl  ipfofado ,  non  ta- 
incncrit  locus  impctrationi  ante  fcntcn- 
tiamdcclaratoriam.  Et  ficnotctis,qu6d 
beneficianotori^cQncubinarij  ctiam  mo- 
niti  non  poftct fuus fupcrior  altcri  confcr- 
re  antequamper  fentcntiam  priucrur,vt 
cft  originalis  dccifio  Innoccntij ,  in  cficut 
pcr  illum  textum.dc  cohabita.cleri.&  mu- 
lie.  tldcm  dicatis  in  homicida,vel  fimonia 
^co,velalijsirregularibus,  quorum  bencfi- 
cia  ante  fententiam  declaratoriam  altcri 
confer  ri  non  pofliin  t,ini6  pro  eis  a  i  ure  i  n 
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Tm  Tit.  DePvb.Concvb.  457 
duduin  cfl: ,  quod  antcquam  pcr  fupc- 
riorem  dcclarentur  irrcgularcs  ,  pof^ 
funt  cui  volunt  corum  bcncficia  rc- 
fignarc. 

^    Sediuxtaprsedida  pofTctdubitari.t  An  9 

dcricus.quiproptcrdclidumpriuaturbe- 
ncficijs  ,  tcncatur  ad  rcftitutioncm,  &  d 
quotcmporcl'  Refpondctur  quod  tcnea- 
I.;  tur  rcftitucrc  firudusa  tcmporc  dclidi  c6- 
miiri,(5c  nonatcmporc  priuationis,6c  Iic 
tcnctur  ad  intc2;ram  rcftitutionem  fru- 
£luum  mcdij  tcmporis,qiio  fuit  in  bcncfi- 
cio  toJlcratus.ita  dcciduntj3ald.  &  Angel. 
)cr  illum  text.m  1.  pracdonis.tF.de  pctit.hx- 
red.qui  tcxt.  facit  contra  bcnficiatos ,  qui 
fciunt  (epoflc  priuari  bcncficio,quiacoru 
inftitutionon  fuit  canonica,fipofteapri- 
iicntur,tcnentur  tapquam  praedones,  ad 
rcftitutioncm  fruduum ,  quod  di£lum  fc- 
quitur ,  Dcciusconfi.ii8.incip.viib  inftru- 
mento.  in  i.vol.  &idcmAngel.  &  Paul.de 
Caft.&DD.inl.i.C  dehisquib.  vrindig. 
tProutdicimiisdcdonatarioingraro,qui  iq 
tcnctur  ad  rcftitutionc  fructuumatcporc 
ingratitudinis  commiftx,  lcquitur  Franci- 
kus  de  Ripa ,  in  l.fin.  C.  dc  rcuoca.  donat. 

Ec  5 
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}i  tSicctiamuic.iiiii^  uciiUcLiOusicUjitiiiia:: 
qua;  /i  dcbcantur  in  rcbiis  corporalibus 
lioc  eftjin  cer  ta  Ipecic ,  dcbcn  t  rcltitui  a  te- 
pore  mortis,<Sc  non  a  dic  pctitionis:leciis  fi 
iegitimadebcrcturin  ccrraquantitatc,pu- 
ta,exftatuto,tunc  fnidus  iiou  circntreD:!- 
tuendi ,  ni(i  a  tcmporc  mora:.  Caid.  conli. 
8.incip.pric(uppo/ito  ftatuto.  Alex.  confil. 
dp.incip/upcr  primo  dubio,in  i.  volu.  qui 
allegatglorrordinariam,ind,  J.fideicom- 
iriiflaria,circafin.LgloirAlber.  &Ia(bn,in 
J.2.C.deiurccir»rh.vbi  concIudut,tqu6d 
c  inpiiytcuta  te .   l  ar  ad  reftitutioncm  fru- 
<5tuum  ab  illodie,quo  cmphytcufis  fiiit  rc- 
Ibluta.iequiturBald.inl.fipatcr.C.devfii- 
frud.&DD.in  d.l.vbi  dicunt,feudatariu  te 
ncriadfni(fLUs  perccptos  a  die  commife 
fcloniae.ideRom.inl.diuortio.fF.fbl.matr. 
Ek  qbus  reftat  vera  opinio,fruct^bcncficia- 
ti  cric  reftituendosadiedelidiperpetrati. 
Z;  /  /7  rhilomintis  hi fublici  cefjcutiuari] . 
S  V  M  M  A  K  1  V  M. 
j  Licet  i/lA  dttiio , nihilominuSyfroferntu "  ne- 
geittuej).i.bet  tamcnfenfum  affrmat'  w, 
TD  cft        Ijibio,  non  miniis  fimtl 


modu  l 


v^fiiitPapa. 


iii 
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iN^fl  '.  De  PVB.  CONCVB.  4.^9 

damenta^in  §.quodfi,  invcrbo  ,  nihil- 
ominus .  &  ita  ibi  cxponit  Archid.  de  e- 
lcd.in  6.  vcl  aliter lecundum  Albe.  poflct 
?xponi ,  id  cft ,  non  idco  minus,qui  allcgat 

tex.inl.isqui.§.  fi  poftca.invcrbo,nihilo- 
ninus,ff  q  uod  vi,aut  clam  .gloll  i  bi  cxpo  - 
n't,id  c{l,non  idco  minus,6c  in  c.cfi  cetcrni 
tribunal  iudicis,in  verl.parti  quam  ixrcrat 

niliiJominus  condcmnandus.de  rciud.  in 
<5.  &in  §.  illud ,  in  vcrbo,  nihiIominus,In- 
Itit.  quibus  mod.  tns  lyatr.  poteii  fbhi.  &  fi 
ponatiirin  ma         cnali,vt  hic>critfcn- 
fusiniftoverfi         ^tct  augmcntu  roe- 
nae,rcilicct,  quoa  Lici  ici  nolcntcs  dcfillcre 
apublico  concubinatu^priuenturfuisbc- 
iicficijsiamQbtetis,(5cnihilominus,idcft, 
Vltra  hocinobtincndisbcncficiis,offidjs, 
honoribus,&dignitatibus,nifi  feruata  for- 
ma  huius  conditutionisfintinhabiles,  vei 
aiiter  in  ifto  verf  potcftelici  rcnfus^vt  refe- 
ratur  ad  fiif}x*nfione  fi*ucluu,rcilicet,qubd 
publicLis  concubinarius  efi:  lii/pcfiisafru- 
CTibusfuorum  bcncficiorum  pcrtrcs  mcn 
fcs.acfifueritmonitus.cftpriii..  .  ,,ocni- 

hilominuscllinhabilisadb'-   'ici  i  6ciaa 
duo  quafi  rcincidtmt  in.  vnuu.       uia  m  - "« 

1-c  1 
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440  Berm.  Cho.  CoA^'^j^iN. 
uisiftadidio  profcraturnegatAae,habetti7 
meinfefenruiii  affirmatiuum,vt  notatui 
in  clem.quamuis.  in  §.volumus,in  verfic. 
jproccdant  nihilominus,extra  ,  dc  foro 
compet. 

V  S  £^  F  O    C  F  M  E  1  S 

perjuosfuperiores  pojl  ipfarum  concubi- 
narum  dirmlitonem  manijeftamof^ 
^vitA  cmendationem, 

SVMMAR.IVM. 

/  Ad  hoc  vt  Bpifcopm  dijfenfet  cum  puhltco 
concuhinario  duo  copulatiue  requirun- 
ttir, 

^  Clerictu  concubinarit/^s ,  licet  dimittat  con* 
cuhinam^tamen  dehet facere  emendatio* 
nemdeprsterito. 

5  Afatermeretrix  emendata  poteHexh^reda'- 
reftliamoh  meretricium, 

4  l^egatum  reliBum  meretrici  vt fe  emendet, 

dicitur  reli6iumadpiascatfas, 

5  Clericfts  concubinaritts  quomodo  dicattir  vi- 

tam fuam  emendare, 
4  Clerictis  non  dehet  compelli  ad ahiurandum 

mulieres fuJpeBas  metu  periuri] ,  ^ facit 

contra  ignaros  officiales, 
y  Adultcr pote^-compelli  ad  ahiurandum  adul- 

tC' 
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In  Tit.  Pvb.De  Concvb.  441 
terarn  ^  iuramento  alligabitur, 
f  Clericm  c[uifolemnem  egit fosnitentiam  non 
admittitur  ad  clerum, 

DVohic  copulatiuerequiruntur 
tadiioc  vt  Epifcopus  difpefet  cu 
publicis  concubinarijs.  Ptimb, 
quod  concubinas  dimiferint. 
Secund6,quodfecerint  poenitentiam  de 
fornicationc.  exponatis ,  emcndationem, 
id  eft,corredionem,quiE  proprie  habet  lo- 
cum  in  vitijs ,  &  maHs  moribus.  1.  in  corri- 
gendis ,  C.  dc  emendat.  prop.  &  in  1.  fi  vir- 
gis.C.de  cmendationeferuor.&in  c.  tcili- 
mbnium,  §.  fi  vcre  fit  de  criminccmenda- 
tus,cxtra,de  teftib.&in  c.  nuHus,in  verbo, 
quoufqj  reatum  fuum  emcndct,id  cft,cor- 
rigat^de  foro  competen.  aliter  autem  acci- 
pitur,in  l.sedita  adio.in  verfi.quam  emcn- 
dari  vel  mutari  Hcct.C.dea^dcnd.&tex.ifte 
poteft ad  hoc  aHegari,  t  quod  non  fufticit,  2 
quod  clericus  pubHcus  concubinarius  di- 
mittat  concubinam ,  nifi  dc  praeterito  c6- 
cubinatu  emendationem  faciat,qua  fada, 
ampHus  non  dicetur  concubinariusivnde 
iura,vei  conftitutio,facientia  mcntionem 

  deconcubinario  ,  vei  mcrctricc ,  non  ha- 

Ec  5 


44^    Ber..  Ciiob,.  Commen. 
bcntlociini  in  cmcndato, V'''  cmcndnta 
B  a  l .  i  n  l .  fi  1 1  a  1  n .  C .  d  c  i  n  o  tF  t  c  fi  - .  - . . . .  4  w 
lcquitLirHypoliifusdcM^         '-^^  -  '^■..l. 

3  C.dcrapruvirginuni.duiiidiat,  I  quodii- 
cct  matcr  meretrix'  non  pofllt  cxhxrcdare 
filiam  mcrctriccm ,  tamcn  (ccus  eft,  (i  ma- 
tcrfucrit  emendata,  &  reduda  ad  honefta 
vitam :  quia  vltima  confuetudod^*het  at- 
tcndi.hocidcmtcnuitFulgo  ..a-cna, 
&proprcrt  •  dationcni  '  'cubi- 
natu  in  muitii»  relaxatur  au,;  outio  iuris. 

^  hinc  cft , quod  t  lcgatum  (i  fucrit rdidum 
mcrctrici,  vt  a  fuo  mcretricio  fcemendct, 
valct  deiurc.quia  vidctur  cfTc  hCm  ad  pias 
cauuis,  Bald.in  1.  imperialis.  C.  dc  nupt. 
&ini.i.dcf^  ■  '^'^d.ccclefvbialiasdciu- 
r-cnonv. 

Sed  qua:ro,  quomodoclericus  concu- 
binariusdicatur  vitam  fuam  emcndare,an 
■t,qu6d  poPjdimifTionem  concubi- 
niitcnfl-e  'iiodonondcpre- 

. — .....w.  K?-.-^    "I  an 

iit  lu  ^  xa'.  .!c  laic^ii  ciue- 

actur ,  quod  ficiquia  cx 
luit  (candalosc  tcncndo 
r  contrariuni  piiblica  de- 

bet 


aatioiiciii  vu\ 
quopubl 


concubina 
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In  Tit.De  Pvb.  Concvb.  443 
bctfacereciiicndaricilemad/imilitudine 
rclapibtiim  inhxrelim.t  Egoautcmcon-  5 
trariiim  dico  •  n  -'ni  fvi^.nt  n^-\(j[  clcricus 
fciprum  cm.....  '  ucubina 

afcAqubdacatuo  ixuiicilc  ymatj&nul- 
lam  mulierem  fu/pcdam  m  domum  fuam 
.  fupcrinducatjvcl  cumcaconucr(ctur,quo 
cafu,  dicctur  faccre  m an ifcihm  vitsp  c- 
mcndationcm  ,  tnccallL ...  .  ..  fuperio-  6 

rcm  poteritcompclliadabiurandum  mu- 
lieres  iufpcdas  mctu  pcriurij  incurrendi, 
cum  fuccun;atiir  prcelato  contraclcricum 
aiiaviaiurecommuni,cap.clcricos,dcco- 
hab.clcr.  &mul.  intantu,  quod  fi  fuperin- 
de  liabcrct  priuilcgiu  Apoaoiicu,  fibi  non 
prodellct,vr  cft  tex.in  c.  fupcr  co ,  ti  t.  fupra 
allcgato.quod  diau  ficit  contraOfficiaies 
ignaros,  qui  cogunt  iurare  c)cricos ,  quod 
nunqua  cumtalibus  mulicribus  fuipecbs 
fe  repcricnt.  f  Quod  (ccus  cft  in  adultero,  7 
qui  potcft  cogi  ad  abiuranda  adultcra,&iu 
ramento  alligabitur  d-ccu  liabcrct.  tClc-  8 
ricusautc%quifolemnepocnitcntiam.cgit, 
nonadmittitutadcIeru,cll!uvl.5o.dift.ra- 
mefincccfTitasvclvti'  '   '  eL?;c- 

rit,tunc  potcrit  deputaii  mtcroUiarios  vcl 
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i^44-  Berm.  Cno.  Commen,. 
lei5tofcs,ita  tan.icn,vt  epiftolam,  vel  euan- 
gelium  non  legat.cuius  rci  triplex  rcdditur 
ratio.Prima,proptcr  dignitatem  racrorii 
ordinum.  Secundaproptcrtimorcm  rcci- 
diui.Tertia,quia  illc ,  qui  fic  poenitentiam 
folemncm  egit ,  no  habcrct  frontem  alios 
corrigcndi, cum  eius  peccatum  fuerit  pu- 
blicum. 

F  r  E  R  T  r    D  ISP  ENS  A  TV  M. 
ad fufceftiones  quorumcunt)^  honorum 
dtgmtatum,  bencjiciorum ,  ^  offi- 
ciorum  fmt  inhahiles. 

S  V  M   M  A  I\.  I  V  M. 

/  Nec  Caf  itulum^nec  alif)  prxUtiinferiores  £- 
ptfcopo  difpenfant  contra  canoncs :  quia, 
dtfbenfatio  efl  a5lipi  iurifdt&ionis ,  ntfi 
eis  a  iure  vel  priuilegio  concedatur. 

2  Fornicatio  fimflex  efl  de  leuioribtts  ^  mino- 
rihus  deli^iis  ,ideo  Epifcoptis  difpenfare 
potefl. 

^  Crimina  feti  MiEia  confiderantur  in  qua- 
drupUcidifferentia'.  criminaquando  di- 
cantttrgratiia  *vel  non,  fiatur  arbitrio 
fupertoris. 

4  Pccna perpetui  carccris  xquiparatur  morti, 

5  T>ifpefatto  quare  in  cafa  huitis  confiitutionis 

requiritur.  ^  Vu>- 
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In  Tit.  De  Pvb.  Concvb  445 

^  pMici  concubwAri) funt  infames, 

7  Notorietas  criminis  inducit  irregularita- 

tem  impediti^  ordinis  executionem  be 

neficJjaJJecutionem. 

RE  QJ I  R,i  T  V  R.  crgo,  quod  di- 
ipcnfatio  fiatper  dioecefanum: 
quia  Prxlati  infcriorcs ,  vt  Ab- 
bas ,  Dccanus ,  Archipra^fbytcr, 
Archidiaconus ,  Capituluni ,  6c  ali; ,  nun- 
quam  difpenfant  contra  canones,  ctiam 
vbi  difpenfatio  aiurcpermittitur ,  nifi  in 
Ipecie  eis  concedatur :  quia  difpenfatio  cfl 
delcgciurildiclionis.c.  conqua:rcntc.&c. 
dileaus.deolli.  iud.ord.&:  eftaatisiurifdi' 
d:ionis,  poteftasautcm  difpcnfandi ,  mcn- 
furatur  a  potcftare  imponcndi  poenam: 
quia  diipaifatio  cft  de  maioribus  ncgotijs, 
cap.didici.i.quxft.7.  Et  taliagraniacrimi- 
na  Epifcopis  tanquam  fponiis  &  vniucrfa- 
libus  ordinarijs  rcfcruantunvndc  non  po- 
teft  quis  difpcnfarc  fupcr  pocna ,  quam 
non  porcftimponere,  vt  tradunt  Canoni- 
ftx,ind.§.deadulterijs.tEtficprarlatusin-  ^ 
ferior  Epifcopo  non  poteft  difpcnlare ,  ta- 
menin  cafibus  aiurc  exprcftis,vt  hic,di- 
fpcnfare  poflimt.  Idcm  diccndum  cft  in 
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44-6  B  EK.  Cho.  C  V  »  vi  Ai 
Abbatc,vcl  in  C^pituio,aLitalio  iiiknorc 
Praelato ,  qiii  li  habeant  iiirifciidioncm E- 
pilcopalcm.difpcnfarc  polllmt  iccundum 
Amlioii.dcButrio.ind.§  deaduIte.Quod 
cfl  vcrum  ,onando  illcinferiorhaberctil- 
luu .  ^:o,vcl  confuctudine,vcl  co- 

trad  i  n  fcrior  Epifcopo ,  difpcniarc 

noii  1  oh^L  cum  publicis  concubinai-iis. 
2  rarctergo,tquod  in  fimplicil-brnicatio- 
ncrion  quaiificata  cx  maiori  vcl  gfauiori 
dchdo,  E^^  f>usdi(pcnfat  5  quia  ifta  funr 
dclcU!onb:i<;^\'  min^oHbu?*  dcflidis,  iccus 


upcrqui- 


cfti:.  „,,..>..v;i.L cSc  m 
bus  Epifcopus  non  difpLi. 

Dubitatur,qua:dicanturmaiora,<5cgra- 
uiaddicla.fRefpondc.      odill  qui- 
bus  caufatur  iiTegularitas,,fupcrqun  folus 
Papa dilpcnfat,nin in cafi bfis :         ^  i^-i 
5  fis. tEgo  autcm puro ,  quv. ..^ ......  icu cri- 

niina  coliderantur  in  qua'^'"^"'-Hci  differeii 
ti.t.  Qu;.rdam  funtIcuia,pioquibuscIeri- 
cus  non  dcbct  dcponi ,  ncc  bcncficio  pri- 
uari,(cd  ad  tcmpus  fufpcndi,  vcl  aliter  cor- 
rigl  ad  arbitrium  fuperioris.  fccundum  Pa- 
nor.in  c  tuaD.de poenis.Qua-dagrauia ,  pro 
quibus  clcricus  potcft  deponi-  Fcly.in  c.  at 

ficle- 
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In  Tir.  Df  Pvj3.  CoNc  . 

ficlcrici.  t  qiu.  ..utcm  dicantur  cijmina  4 

grauia,{>arur  liipcrioris  arbitrio.Qucda  gra 

uiora,pi^>  quibus vltradifpofitioncm po- 

tcltdctTLKii  in  jnonaflcriu.  Qiijedagrauir- 

/ima,proquibus,vbideiurc  cruili  punirc- 

turpci:nan]ortis,^  otcritdcii;n  r  uionico 
dcponi6cdannri  pd  prrpct-,--         r-fquo  ^ 

niampa-na^ .:j^..ui^.;.^,,,v  cc.jUi,. aratur 

jnorti.vndcBaijnl.rcosC.dcaccu/at.ap' 

pcilatctiamcapitalem.Etaducrtitcquod 
-Jicct  ordinarius  poflit  difpcnfluc  cum  cic- 
ncofibirubicclioiijpcr  adu[tcrio,aut  alijs 
' ■  minoribus  deliciis ,  tamcn  rcquiritur pcr 
iflum  tcxtum ,|quodiIlc  cicricus  pc  ns 

cgcritpcrt-v.-irr.niproillocriminciupcr 

'Qcx  dcbiro  iufliti«. 
^cc"- iitiio.iici>,utr.ind.§.dcaduIt. 
&ibi laiiuncm aflfignat : quia cum  inipcr- 
nitcnte.  6c  cdcuer  >, 

tcft  difpcniari:  quia  vit^cMi;     .      .  /vli^ 
&noncontTir! 

nci-cr  (•  , 

ns ,  cuius  difj^ofitio  in  formalpecifica  ve- 
nitobrcruanda.Vndcdia:io,rupcriorcs,rc 
fcrtur  ad  Epifcopospproptcr  vcibum^dice- 
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44^  Beii..  Cho.  Commen. 
ccfani,  pofitum  fupra :  quia  ad  iitos  fpedat 
priuare  clericos  concubinarios ,  &  non  ad 
inferiores,fcilicet,Abbates ,  Archidiaco- 
nos  ,  Dccanos,&Capitula:quiatalesn6 
folentcontra  Canones  difpenfare,  nifieis 
exprefse  concedatur  lecunduDD.ind.§. 
de  adultcrijs.quia  vt  d  ixi,  difpenfitio  eft  dc 
giauioribus  negocijs,c.didici.  i.  quaeft.  y.i- 
dco  Epifcopis  referuatur :  tamcn  incertis 
cafibus  Capitulum  poterit  difpenfare. 

Dabitatur  vltcrius,  quarein  cafuiftius 
dccrcti ,  rcqairatur difpcnfatio  fuperioris, 
cxeo,quod  fornicatioeft  peccatum,quod 
,  potcft  dcleri  confeftlonc  >  f  Refpondetur, 
quod  cx  quo  clcricus  fuit  rclapfus  in  publi- 
cumconcubinatumpoftadmonitionem, 
quatuor  incurrit.  primb  inobcdientiam, 
fccundb  incorrigibilitatcm,  tertio  fufpen- 
fioncm  iuris,  quarto  inducitur  fcandaium 
inecclefia.  Idcoiftadclidanon  poterant 
funditusfola  poenitentia  &cmendatione 
dcleri,ni(i  cum  rclaxatione  fupcrioris.Mc- 
rito  crgo  ante  talcm  difpenfationcm ,  cle- 
ricus  ad  honores  ecclefiafticos  vel  mun- 
danosj&officia  vel  bencficia  obtinenda 
ipfoiure  incapax  (5c  inhabilis  reddebatiu-: 
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II  In  Tit.De  Pvb.  Concvb.  449 
tquia takspublici concuWnarij  fujitinfa-  7 
mes,6.quxi\.  i.  vndc  porta:  dignitatis,cis 
^patcrenondcbcnt.  vt  in  rcgula  ,  infami- 
bus  A  hoc  probat  iftc  tcx.  pondcrando  di- 
dioncmjint,  qux  iniportantcanoncm 
Jata;/entcntix.  Talecnim  vcrbum  rin;ni- 
ficatiuris  fcntcntiam,  &  hominis  minfllc- 
rium  cxchidit.  Et  fic  cx  ifto  tcx.  reportc* 

quodtraditPanormit.inc.po(ltra!](]aiio. 
iiem,dercnunciationc,quod  omne  dcH- 
aumpubhcum&  notorium  impcditaU- 
qiicm  ad  ordincs  promoucri,  6calia  bcnc- 
ficiaaflcquijCtiampo^nitcntiapcrada.Vn 
dctahsnotorietascriminisinducitirrcgu-  t 
laritatcm,&impcditord:nisexccutionem 

&rctentionem  bcncficijrquiaretcnto  bc- 
neficio  non  pofTct  crip-inofus  notorius 
congriiam  agcre  pocnircntiam.  idco  rc- 
quirituroptimarationcdifpeniatio.  Irrc- 
gularitas  tamcn,qua^cfta  iurepo/itiuoin- 
troduda,non  habct  locum,  ni/i  in  cafibus 
aiureexprcflis.  3choc  vult  diccre  tcx.iftein 
eftedu. 

/    S  I    P  o  s  T  DISPEN^ 
jitiones  recidiuo  vomttu  ab  hmufmodi 
pblicum  concubtmtu  rsdterwt, 

Ff 
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450     BeKM.  CtlO.  COMMF^J. 

S  y  M  M  A  R  ^  '  . 
/  Concukmtm  renerdttu prajkppomt  delike-  - 

rationerru 

X  Recidtudtio  efi  fericulofiorU  &  dtfficilioris 
curationis ,  qtun^fit  pr/ma  irifirmitas, 

^  Pcemtentia  eH  tmtihs f fofi  earn  ciertcui  re- 
cidiuattit, 

4  Rectdtuantta  in  delifHs  de  iure ftmttur  quod  \ 

muUis  prohjtur  excrnplis. 

5  Peccata venialin effiautur?nortaliAfropter^ 

retterationem.  i 

6  Ehrtetas  de ftnonef  peccatum  mortAle,nifi\ 

propterrciteratfonem.  S 

1S  T  E  tcxt-  cft  noua...iS  ad  hoc  ,quod  fil 
clericus  poft  pcrrtdani  ^  oenitcntiam| 
rcdicrit  ad  v  pmitiim,idc(l,ad  folitumj 
concubinatum  ,grauius  dcbet  puniri: 
I  qapcrpctuo  fitinliabi!is,carationc:tquia 
iftc  concubin.^nis  rcitcratds  praefuppo- 
nitdcliberati^  o.ciiinc  liqnisira-1 

tus,2.q.3.&dkiLi,;  ^cdirr  '-cccati.m.li 
cutcanisadvomitum:  isadlutum,f 
vthabctur  Prouerb.  26  <|cii.i  v  iericus rcci- 
diuusad  concubinatum  com.  aratur  iHi, 
qui  manum  mittit  ad  aratrum ,  &  afpicit 
vnde  ifta  verba,rccidiuo  vomitu,  cxponii- 

tur> 
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L         Tir.  De  Pvr.  Co>  >rj^ 

Niir,id  cft,roIito  /  cccaro,6<:ficunuaicio  mc 
dicorum  in  infirmitatibus  corporaJibus, 
trccidiuario  cft  pcriculofior  &  d^fficiJior^ 

incurando,quanifitprimajnfirmjras,vt 
notatgl.invcrbo,iurauit,inauth.vtnon 
luxur.contr.  natur.  v  t  cxperienria  doa  r, 
quia  liomo  cx  infirraitarc  iam  liabitu,cft 
mclius  dilpofitus  admahis  imprc/Tioncs. 
&xgritudmcs  rufcinicndas,quam  cflctan- 
tcmfirmitatcmrficetiamrpiritualitcrcou 
tmgit  ad  rccidiuationcm  li  iritualis  infir- 
1  mitatis.  nam  cu liomo rccidiuat in  pccca- 
tum  inucnir  marcriam  melius  difpofi- 
tam  ,quamciTcrantc,cigo  mcrito  pccca- 
tum,ibi  fortiusradicatur,(5ctcnaciusim- 
[  pruTutur:&.  rationc  huius  forriorisimprcT 
fionis  liabct  (c  pcccator  in  pciori  ftatu,qua 
antca  fuit :  quia  qux  fortius  imprimun- 

tur,difficiiius  cxtirpantur,  &  fiunt  nouiOi- 
maillius  concubinarij  rccidiuati  peipra 
[  prionbus:vt habctur Lucicii. ca.  Patet er- 
'  go,quod  clcricus  concubinarius  poft con- 
fcftionem  &  pcraaam  po^nirentiam  dc 
^  concubinatu.fi  adillum  rcdieritperreci- 
diuarioncm,maximamincurritingraritii- 
dmeapudDeum,ex  quo  tantu  beneficiu, 

Ff  a 
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4.52     BER.M.  ChO.CoMMENT 

fcjlicet,remiinonis  cuipe  tradidit  obhuio- 
ni-a  qua  ipfcmct  nullomodo  lefolucrc 
poterat,  abfolutus  cftgratisa  Dco,&  co- 
ram  Deo  rccidiuanao ,  efficitur  ingratus. 
Ideohabebitur  ac  fi  nullu  pcccatutuiflct 
fibi  dimifsu  vt  excpladter  pttendit  Chnlt 
loa.s.c.  diccs,vadc  in  pacc,&amplius  noli 
peccare,  nc  deterius  tibi  aliquid  contin- 
3  eat  tErgoIic  dericus  poft  vita-  emenda- 
tionem  rccidiuauerit,talis  poenitcntiae- 
rit  inutiUs,ex  quo  lcques  cul pa  cu  m  com- 
quinat,cap.inaniseftpoenitcntia,&inc.ir 

rifordepoenitcn.difts. 

Sic  videmus  legcs  ciuilcs  ,qua;  bencti- 
cium  compofitionis  denegauerunt  iUis, 
qui  aflldue  peccant  ,aut  qui  impunitatem 
veteris  commifTi  nor  ^'^^nom  ,  lcd 
confuetudinidcputai.^.  ..  ,  .  .-jttcx.in 
1 3.in  fin.C.dc  Epifcaudicn.  liccnam  acri- 
terpuniuntdeliaaredeuntia,advom;tu, 
vt  patet  in  furto,rcitcrato:&idco  fi  merce- 
narius  hodiefuretur  vnarat  rcm  magiftro 
fuo,  &  die  fequen  ti  furctur  aliam ,  propter 
talem  reiterationcm  debetfurca  fufpcndi, 
prout  notat  Bal  in  l.apud  antiquos.qui  ibi 
aUccat  Nicolaumdc  Neapolishocdicen- 
*^   "  tem 


In  Tit.  De  Pvb.Concvr.  45J 
tcni.Cdc  furtis.confuetLido  peccandi,  (eu 
contuinada  paniamcuniulat.  1.  lcgati.  ff, 
'ic  poenis.idc^  ^  ':rc(cetc,ciuilc  eft,  v  t  poe- 
a  crcfcat :  vt  pai .  i  ctiani  in  hxrcticis,  qui 
fipoftpcradain  poenitcntiam  redeuntad 
voniituni,brachio  leculari  rcmirtuntur, 

ad  abolcndam,  de  li2crctic.t<3c  ncdclida  4. 
multiplicata  etHciunturcapitaIia,vbialias 
non  cflcnt ,  6c  hoc  cft  propter  rccidiuatio- 
ncm,Iccundurn  Bart.in  I.licitatio.  §.  quod 
"llicite.ft.de  re  publica.  Itcm ,  licet  peccata 
inforo  conicicntia;  fecundum  conftitu- 
tioncs  (andorum  patrum  rcputentur  le- 
uia&vcnaliafolum,  tamen  fifuerintrei- 
terata,  t  cfticiuntur  mortaIia,c.  vnum.g.  5 
criminis,23.dift.6cibi  habctur,tqn6dlicct  ^ 
ebrietas  de  fc  non  fit  pcccatum  mortalcvt 
notat  Panor.  i  n  ca.  a  crapula,dc  vita,&  ho- 
neft  cleri.  quia  talisairiduitas&rciteratio 
incIuditdciibcrationem.(ecundum2;Ioir. 
ind.cap.fi  quisiratus,&  notaturin  l.fimu- 
licr,ff*.adVcllcian.ficutdicimus  dc  reitcra- 
1  tionc  i6luum,qujeinducit  propofitum& 
deIibcrationem,notatBaId.  confi.  212.  in- 
cip.  vifis.&  irtud  fcquitur  Romanus,  in  d.I* 
fi  vcro,  §  .dc  viro.i  n  3  i.failcn  .ft*.  Ibl  ut.  matr. 

Ff  3 
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454-     BeR.M.  Cho.  CoMMEN. 
vbidicit,qnod  ficonfiierndo  firin  aliqiia 
ciuitatcqu^  i  u  i  a » i .  c .  i  x.  u a  - 

<!ii,liberarui  o.^.i.c-iatusacarccnbus,ta-  * 
iis  cbnfucttido  non  iiabct  locuni  iii  co,  . 
quipnuioa  carccrctuit  rclaxatus,&poft,  [ 
pro  (imili  dclido  fuit  itcrum  incarccratus. 
Patct  ergo,  quod  clcrici  recidiuantes  ad 
publicum  concubinrirnni,pcr  hanccon- 
ftitutioncm  grauiu^  ^  ..niunturiquiaper- 
petuoad  obtinenda  bcncficia  funt  inha- 
biles,maximein  cafu  monitionis  prxmif- 
ix,tunc  dclidum  reitcratum  grauius  vc- 
nict  punicndum  dupiici  rationc.  Prima, 
quia  talc  dclidum  videtur  deputarum  co- 
iiietudini.Secunda,quia  reiteratio  videtur 
inducereincorrigibilitatem,vf  habcturin 
caxum  non  ab  homineicxtra ,  dc  iudicijs. 
S  I  7^E  S  P  E  A  L  I  C  V I  F  S 
dffper/fationls, 

S  VM  M  A        I  V  M. 

/  Bpifcopt^4  non ^^otdi  his  dijpenfare  cum  ft*^ 
hLico  comuhinarioujuia  crimina  remiffa, 
non  wftfemel mcrentur  hahere  remi^io- 
ncrn. 

z  Peccator  non  nift  fcmcl  ad  gratiam  rcdfi 
dehet^ 

3  Cu  m 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


In  Tit.  Pvb.De  Concvb.  ^rs 
1 1  Cum  rtdemtibus  ad  ijomitwm feuerit^  ex* 
ercenda.  esi. 

4  Recidtuatto  clerui  i> o .w-  /y . riducit fe- 

ptem  pencuU, 
j  Ctericm  recidiuam  adconcubinatum,  diuf- 

n£  m/crtcordi.iidicitur  irrifor. 
6  Trtnitas  ac  Angclt  cr fan^i  triflantur fi  cle- 
rict46ad  concubinatum  recidmat. 
D  eft,pietatis  6cmirLi  ^ .  widi^  &:ric  ad  li- 
militadincm  eoriim ,  qui  iiilixrcfiin 
rciierturur ,  quibus  omnis  dilpcniatio 
&  audicntia  dcncgatur.  d.  cap.  ad  abo- 
lcndam.  Et  fic  notatur  ifte  tcxt.ad  iioc, 
quodt  Epifcopusjnon  potcft  bis  difpcnia-  ^ 
iccum  publico  conrubinario.  Ratio  hu • 
ius  conrtitutionis  cilc  potc(l,quonia  cri  mi 
na  rcmida  non  nifi  fcmel  mcrentur  habc- 
re  rcmiHioncm,pra'cipue  fi  talcs  concubi- 
narij  jconluctudiniadum  dcputaucrunt. 
l.j.§.i.fF  deabigcis.  vndcdicit  textusinca. 
11  vir,in  fi.  dc  adu!  tcrijs.  t  quod  ad  g,ratia  ni  2 
pcccatornifi  fcmcl  recipidtbct  -quando- 
quidcm  ctiam  Dlus  pcccanti  alHduc^d  ^  ^■i 
cili  non  clargirur  milcricordiatn.  i\\  L.tj.>, 
I  '    Diaconi,in  fin.pj.diilin.  Bxquibus  inicr- 
Wtk   tiirAluod  fi  dclniqucnccs  fini 

F 
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45<5  Ber,.  Cho.Comment. 
tradati,fipoftea  in  eodcm  crimine  deptx- 
l:cn(ilintpcdeiierantcs,acriLis  puniri  de- 
^  bcant.Lcap  *^  ''um.^.  rolent.fF.de poenis. 
tqaiacum  pr«i:didis  redeutibus  advomi- 
tum,nonclemenria  ledfcueritas  eft  exer- 
cenda. 

Sicut  cnim  pcccanribus  iubcmur  cflc 
mifcricordcs ,  iic  obftinatis  concubina- 
rijs  &  impoenitcutibus  mifcricordiam 
impendcrc  prohibemur ,  c.  non  poteft. 
23.  qua^ft.  4.  talis  cnim  remillio  crimi- 
nuin  prasbet  occalionem  delinqucndi,vt 
dicit  tex.  in  c.  fi  quis  Decanus.  5 o.dift. 

]Etaduertitc,tqu6d  recidiuatio  clcrici 
concubinarij  inducit  leptem  pericula.Pri- 
4  mum  cft,quod  auferat  fibi  firudum  praete- 
rita^  contritionis ,  latisfadionis ,  imo  om- 
iiia  alia  fua  fada  annihilat,qu3e  fibi  ad  falu- 
tcmparum  proficiunt,  fi incorrigibilisin 
codciii  publico  concubinatu  moriatur.vt 
dicitEz'*chiclis,i8.  fi  iuftus  auertc"'>  fe  a 
fuaiuf  ^'^^  •''•iniquitatcm ,  .^ufiies 

iuftit"  pcratus  eft,noncrunt 

in  iiicinoii.;  'cundum  pcriculuiii  eft, 
q uia  recidiuario  vilificat clcricum  concu- 
binadumadiiioctum,vthabcturProucrb. 

2(5. 


InTit.De  Pvb.  Concvi?.  457 
26.ficutcanisqui  rcucrtitur  ad  vomitum 
jruuQijflc  imprudcns,  qui  itcrat  ad  flultitia 
fuam.  Etidcoclericus  qui  pcrvitarcmcn- 
dationem  concubinatum  cuomit,&ad  il- 
lumrcinciditjfacitficut  canis  ,  &ei  fimi- 
lis  eft. 

Tertiumpericulumeft,quiaclericusrc 
cidiuans ,  in  maiorem  poteftatcm  diaboli 
incidit,&deinde  fortiws  a  didtbolo  poHide- 
t  ur.Sicut  milcs,qui  caftruni  amifit,&  poft- 
modumilludrccupcrat,eerte  mcluis  cu- 
ftodit,(5c  fortius  poftldct ,  nciteruni  amit- 
tat:ficetiam  facit  diabolus  qui  clcricum 
concubinarium  per  poenitentiam  6c  cmc- 
dationcm  vitar  pcrdidit,  &  poftca  per  rcci- 
diuationem  rccuperat,  diligentius  illum 
in  peccato  cuftodit.  Vndc  dctalibus  re- 
dcuntibus  ad  vomitum  diccndu  cft ,  quod 
fcribitur  lob.  21.  ducunt  in  bonisdicsliios 
'  '"^  pundoadinfcrnadcfccndunt.Quar- 
.  .  ^vnic  ^ ' ^  '^-  quia clcricus  rccidiaas 
ad  'cciitiuinuaidiusihfurgit ;  ficutin- 
firaiitasitcrata  '  ilnuscuratuni,quan- 
dorcnouatur,diiiiciJitTslanatur,im6taIia 
nouiilunapcccata,funt  pciora  prforibus, 
^vt  liabctur,  Luca:  11.   Quintun:  .  ..icu- 
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45S     Beh.  Cho.  Commf-k. 

S  iiimcftjtquiaclcricLis  rccidiua..  .iHrri- 
Ibr  diiiinac  mifericordia:  >  qiiaenbipcre- 
iiicndarioncm  '  •  ^  paccm  ciim 
diaina  iuftiria.  Scxtiuu  pcnciilum  eft,quia 
licut  1 3taTrinitas,virgo  Maria,omncsA!i- 
geli  &  (audi  Ixtantur in  conuerfione  pec- 

^  catoriSjtiice  conucrforriftanturjiirccidi- 
uat  &ad  vomitum  i .  ...itatur.  Scptunum 
&  vltunum  pcriculum  cft ,  Qupd  talis  cle- 
ricus  recidiuans  arelcit ,  quia  feparatura 
merito&:  paftionc  Chrifti,&:  a  participa- 
tioncomnium  bonorum  exiftentium  in 
coclo>&  in  terra,priuatur  omni  gratia  Dei, 
&  erit  licut  palmcs  abfciflus  a  vite  ,  vel 
ficut  membrum  abrciftluii  a  corpore. 
Ergo  clcricus  recidiuans  ad  concubina- 
tum.arcfcct ,  vt  exinde  melius  ardeat  in 
futuro:quia  extrudetur  &  in  igncm  mittc- 
tur,vthabcturMatthaci,7.  Cauendum  cft 
ergo,  ne  ad  vomitum  redeamus,  quia  im- 
poenitetibus  nuUa  fpcs  difpenfationis  pro- 
mittitur^&  hoc  eft,qu6d  in  cffcdu  vultPa- 
pa  hic. 

A  D    P  R  AE  D  I  C  r  A    P  R  0  R- 
fm  tnkihiles  exiUmt. 
S  r  M  M  A  R  l  V  M. 

i  Dit 


In  Tit.De  Pvb.  Concv]].  45^ 
/  Birtio.porfu^ ^imponjLt cmom^u  Uujm'^ 
tentids, 

1  Diclio,prorff44,imelIigitur,ipfoiurca^fi/2C 
fememia. 

ISt  VD  enim  aducrbiuni ,  prorfusji- 
dcm  %nificat ,  quod ,  omniiio ,  &  H- 
cutdicinius  arbor  prorfus  a  radicibus 
cuullaeft,  lic  etiam  clcricus  rccidi- 
uans  ad  folitum  concubinatum  prorliis, 
id  cft,omnino,pcnitus,funditus ,  6c  in  ro- 
tum  fitinhabilis,  &  naturam  ia  fe  habet 
praecifam.cap.ftatutum.  §.  prouiiiirus,]!! 
verd  nihil  produs  exigat  ab  eiidem ,  de  re- 
fcnpr.in6.acincap.pra:rcntium,inverbo, 
nulla  prorfus,de  teftib  eodem  h b.& in  1. fi. 
verfi.omnium  ratihabitio  prorfus  retrahi- 
tur.CadMaccd.Dccius  conli.ii^.incip.vi- 
rotcnorepriuilegi),in  i.vol.  timport^to;  ^ 
hax:  didio  canonem  lata:  fcntcntix, 
habetur  acfi  Papa  d^ix^.i^ct :  clcrici  recidi- 
uantes  ad  concubinatum ,  proriiis ,  id  cil, 
ipfoiure,vcl iplb fado , inhabilcs  exiftanr. 
&ficinducitdifpofitione  roene  ipfo  facto, 
necrcquiritur  aliqua  (cntr'tia,licct  hxc  iu- 
8:<i  fuerit  verbo  futari  teporis  prout  cft  ver 
bu,exiftat,  tcxt.  eft  quc  ad  hoc  pro  aotabiii 
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M  M  E  N  T. 


■ 


allegatPanou.inc.quibufclani.  verfi.  nihil 
prorlus  aniittant,extra.de  pcxinis.quod  di- 
duniextollit  Mattiicfilanus  in  d.  notab. 
112.  &  Philippus  Francus  in  c  i.  de  poftj^- 
dOj&Corfetus  infuonotab.  incip.  pccni- 
tus,qui  allegat  text.ad  hoc  notatuni  per 
Panor  in  c.ad  aures,  vcrfi.  omneni  prorfiis 
adioneniexcludit,de  prselcrip.  t  &  quod 
^  didio,prorrus,intelligaturiproiurc&  fine 
fcntentia.itadeciditCorncusconfi.512.1n 
cip.  in  hac  confultatione.vcrf.& iicet  illud 
verbuni,  prorfus,  in  i.  vol.  qui  allegat  tcxr. 
in  c.(acris,  vcrfi.  noneani  prorlus  cxckidit 
dehis,quaevinietusve  cau(a  fiunt.&inl. 
dcrogatur,in  vcrbo,  prorfus,tollitur.  fF.  dc 
verbor.& rer.  fign.  ego  autc^m  adduco  vo- 
bis  text  ad  literam  a  nemine(vt  crcdo)  po- 
dcratuni  in  authcn.  licet ,  in  verfic.  nati  ex 
danmato  coitu  prorfus  oninino  beneficio 
iecIudantur.C.denatural  hbcris. 

O  D  E    S  I    H  I,  ^  I> 

quostalium. 
S  r  M  M  A  R  I  V 
j  Officialis  quiper  negligentu%m  non  corrigit 
clericum  comuhinmum  dtcitur  fnrti- 
cepscrminis. 

2  Pr^- 
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iM  TiT.  DePvb.Concvb.  461 
2  priilatu4  quipotefi  clericHmeorrigere, 

corrigitynon  dicitur  Efifcopti^  ,fed  canif 
impudicm. 

/  Synodtu  epifcopalis  ad hoc  princtpaliter  futt 
introdufia,  vt  deliclaqu^  emerjerint  cor 
rigantur. 

SV  p  R,  A  vifum  cxtitit,qiioinodo  clc- 
rici  puniantur  proptcr  publicuni 
concubinatuni,  hic  vcro  traditur, 
quomodo  lupcriorcs  punianturjfi 
pcrricgligcntiam  omiferintclcricos  con- 
cubinarios  corrisere :  talis  enim  corrcdio 
cx debito  officij  imminct prxJatis , auteo- 
rum  officialibus  fub  poena  pcccati  morta- 
Jis,quandocx  tali  corrcdione  pra^fiimc- 
rehir  clcricum  cmcndari.  t  Imo  vidcntur  i 
cfieparticipcscriminis,  fi  non  corrigant 
vcl  prohibcantc.facicntis.8i.  dift.  vbidici- 
tur,facicntis  procul  dubio  culpam  habcr, 
qui  potcft  corrigcre  &  ncgligit  cmcndarc: 
quia  qui  alios  ab  crrorc  rcuocarc  po- 
teft:,6c  non  rcuocatilcipfum  crrarc  dcmon 
ftratjVtinc  2.extra,dcharct. 6»:in  c.curti 
cxiniundo.eod.tit.dum  dicit,qu6d  quili- 
bct  tcnctur  alium  a  pcccato  corrigcre,fi 
poteft ,  maxime  t  prielatus ,  qui  fi  crimina 
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462    BeR,M.  CflO.  CoMMEN. 

non  coiTigat,non  mcrctLiirdiciEpircopiis^ 
lcd  canis  impiuiicus,vt  litcralitcr  dicit  tcx. 
i n  c nc mo  8 3 . dift. E t  i d co  ii  Epi fcopus  per  - 
m :  rtat  ctcricis  tenerc  concubnias,aut  vxo- 
riL  i!S  vacarc ,  6c  cos  non  corrcxcrit ,  po^na 
i  n  r c rd  i di  vcni  t  p u n ic n d us  ca p. cos  qui •  3 2 . 
3  diil.  ['Citcnimlynodus  Epifcopaiisad  lioc 
principalitcr  introduda,  vt  dcliifla,  qua: 
t  rri  n  r,corrigan  tur.c.pcruenit.  1 8 .  d  i  fl. 
i  >  V. i :  u  t  a  a  da  fu  n  t  co  n  tra  Epi  I  co  p  os . .  c  ^  - 
r  '  ^  =  "{iccscccIcfial1icos,qui  fi  vnidclm 
qiicati  parcantjVniucria:  ecclclia:  moiiun- 
turintcritum. 

C  O  R  R  E  C  T  I  O. 

S  V  A   V    F  V  M. 

/  Com^ 

}h  -  - 

Corriffcre ,  &  corriperc  d:jfaunt, 
CL        k  CGrreclionc  non  poteji  appel/arCf 
proptcr  excejjttr:'/ . 
4  OfricinHs  cxredcns tn  ccrri^cndo  vcnit  depd * 


2 


'e  correBio- 
^oc  csi  ,de  a,dm<f 


S  Correciw plus  debet  habere  mai'jiuti:dinls^ 


qmmrtgort^. 


Nimia  .ijperit^,nec  correcltonem,ncc fdti^ 

tem 
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In  Tir.  De  PVB.  CONCVB.  ^6^ 
tem  rec/pit. 

7  Primtum  crimen  non  efl  publice  Arguendu, 
S  Clericui  noiesfubire  corrcciionern.tanquam 
incorrtgibtlis,cficurt£fecuiaritradedi^s. 
p  CiericmquantumcHncj^ucfttcrtmtnr.fm^  Jl 
tamen  per  ecciefiaw  pofit  c  orrr^  ^..jnefl 
ctfrtAfecuiari  trddendf^s, 
to  Clertcti6  cfrcaperictdum  vnemhrcrum  po- 

tcji  verberari. 
U  Tr^shyterinift  prograuihm  mortal/htfs 

ctdpfs  verberm  non  dthent. 
1 2  Frxshyten  tn  cafu  quo  verh  'raniurhoc  de- 
betfieriper  mintfierium  eccieft<<:,  \^  in  ec- 
ciefia  iantjis  clattfis,  (jr  non per  iaicum, 

PAp  a  hic  loqiiitur  de  illa  correciio- 
ne,qux  fitimperiopotcftatis,quiE 
Iblis  maioribusconuenit.  Dedud- 
bMubitaripotellPrim6,tanuitei  i 
ligatur  de  corredionc  corporali^vcl  de  ver 
baii,hoceft,dcadaionition(:.  Prannittitc, 
quod  verbum^corrigere  &co:  ripercjnter 
lc  fic  difout ,  iicet  vrruni  q^  xqu  iuoce  po- 
nantur.  tcorriperecft  corporahtcrllagel-  s 
larc&  caftigarc :  corrigere  cftad  bonu  di- 
rigcrc.  &hxc  difterentia  ehciturextcxtu. 
in  c.  ficut  hi.  §.  necefre.  49.  dift.  Vtramquc 
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464  BER.i\i.  Cho.  Commem. 

poteft  faccte  Epircopus,&vcrba!em,&  rca 
lein  per  fe,aiit  iudiccs  tcmpo'*        '  «i ua- 
^litasdeli^'^'  "'' '  ^  '^^'pofcat, f  u.c.i  -aa  ^or- 
rctlione  poLcrit  cicricus  appcllarc,nifi  pro 
pter  exccifum.  c.  ad  noftram.  de  appeliat. 
^fVndc  fi  Pra:latus  incorrigendo  cxccdat 
modum,vcnitdeponcndus,  c. cum  bca- 
tus.45.dift.  &inc.  quifincera,eademdift. 
^  vndc  t  dici tur ,  qubd  corrcdio  dcbct  plus 
habere  manfuetudinis  ,  quam  rigo- 
^  risiquoniam  t  nimia  afperitas ,  nec  corre- 
ctioncm ,  necfalutcm recipit,fcdcaftiga- 
tus  lcuitcr  rcuercntiam  exhibet  caftiganti. 
^t  Vnde  priuatumcrimen  noneftpublicc 
arguendum,fcd  vbi  contingit  malum ,  ibi 
iiioriatur.ca.fi  tantuni.6.  quxft  2.  &in  c.fi 
peccaucrit.z.quiKft.i. 

Sccundo  poftct  dubitari ,  quid  li  clcri- 
cus  concubinarius  nollet  fubire  corredio 
nemfuifapcrioris,&:ficcirct  incorriiribi- 
lis?  t  Rcfpondeo,quodpotcftasfccuIaris 
polTct  fupplerc  d^^^cdum  ccclc(icC.c.lacer- 
dotum.n.q.i.&L.  t  ..iiccps.23.  q.5.  Etfic 
notate  cafum,  in  quo  clcricus  cft  tradedus 
curix  fcculari ,  fcilicct ,  quando  eft  contu- 
max&  incorrisibilis,fic  enim  Donatiftac 

per 


S 
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iN  TiT.De  PvB.  CoNCVi^..  4o> 

pcrInipcratorcmfiicrLuitpiiniti;ti5  vcr6  <> 
clcncus  per  cccJcflam  pofll t  corrigi ,  tiinc 

qiiantiimcunq;  crimino/Lis  fit^non  ca ci- 
nxkcularitradcndus.d.c.atficlcrici  Etiu 
hoc  pcccant  fa^pc  Ipifcopi,  &corum  vica. 
rij  ,quiclcncos  dcpofitos  non  tamcii  in- 
corrigibilcs,tradunt  curix  fecu[ari. 

Tcrti6pollbtdLibitari,an  clericus  pro 
dehclo  poflit  vcrbcrari.  Vidctur  qu6d 
non,qu]a  rcos  fanguinis  dcfcndit  ecclcaa 
vt  ni  lilo  vulgatocanone,rcosfanguinis' 
praeterea  quando  ecclcfia  tradit  clericUni 
pcrtaiaccm  brachio/lxulari,  debctobni- 
xe  r  ogare,  n  e  poenam  m  ortis ,  a  u  t  mcm  bri 
inkrat,vt  habctur  in  illo  vulgatoeanonc 
eg6Berengarius.  t  Contrarium cft vcrius' 
dum  tamen  fiat  citra  periculum  membro- 
rum,vt  habctur  in  d.c.cii  beatus,  &in  c  A 
35.  dift.  Et  quod  ecclcfia  pofllt  clericu  ver- 
berarc  notat  Abbas,in  c.i.  de  calumniato- 
,  nous.quodcft  verum/ccundmn  Prarpofl- 
tLiminc.fin.in  dericisminoribus,qLiipro 
minoribus  culpis  verberantur.  Abbatc& 
autem,  pra:flDytcri  &  Leuitx  non  debcnt 
verberarinifi  pro  grauibus  &  mortalibus 
cuJpis,t^mcafu;in  quo  vcniuntvcrbe-- 

Gg  ^ 
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<x.meccieiiaianui 
tiirrcGremat. 
V 

j  Epifccfn 


r. 


nqucn 


^  hoc  dubitari  pollet.  SicLU.Lu:^  cx- : 
cmptus  delinquat,  an  E.  ifcopus 
poflltcum  corrigerc^gl.in  c.placuit.  6.  q.3. 
^        -  r!  P  tamcn  (ccun- 

&  1  •  • 

dumiAicibi^^  i  '  ^  ^^^' 

I  tct  Ql'<^^^^  .-^^-^'1 
rem  non  exemptam,vt  in  i;uadu,vcl 
iTia]eficio,vel  occidcndo  iiommcm,  vcl  a- 
dulterando,  vel  tencndo  piiblicam  concu 
bina,iftocafo  Epi(copusIoci  pofictpunirc 
taic  deliaii:quia  licct  pcrfona  fit  cxepta,ta 
me  res,in  qua  delinquit,non  cft  cxepta ,  v  t 
nbtaturinc- 1  depriuil.in  6,  qiiia  rationc 
deii^ticelebratiin  loco  nonexcmptopo- 
teftexemptus  puniri  per ordinarium  Joci. 
Pri  uilcgium  crgo  exciiiptionis  operabtur 

folum 
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IN  Tir  DEPvn.CoNcvB.  467 

/olumquanrumadroruaidomicili;,vtia 
d.ci.5:rat,onedcl,aipcnx1imrpriuLiS 
omnc:qu,a  bonorem  rcatus  cxck,d;t  c 
|pnu,Ies,um,,q.5.&inquaproui„ciaqu,^ 
dchqucnt  ,llxciurif,,biaceatomn,p,^j! 
lcs'occiraiuc,auth..qua  inptotunc  a  C 

vb,dccr,mincagioportet.NeccnimprS 
textupnu,les„  cohccfll  flagitioru.n  cref- 

12- C  vndedicit  Impcrator.in  authen 

^ucns  colJ  .^dclmqucntcsnon  rermitta.^ 

bu£r?"'''*^°''' vti,  cfgoin  diais  afi 
busEp,(copus  excmptos corriccre potcr  r 

S.ve.opn,iIegiatUsdclinquScJrca?em 
exeniptani  puta ,  male  fc  gerendo  tn  Z 

oftao ,  vel  ,n  porta.ulo  hab,tum,  vel a  ,e 
nando  res  (u^ecclcfi^.certe  ifto  Jafu  ffo 

^,^^rP°f^i^<^otr,si.Ali;aute,^dicunt 
quod  pro  dcI,ao  occuJto  folus  Papa  cn 
gnofc,t,ftdf,ro  notorio  Epricopu  P^JS 

£0S    FT    PRAEDICTVCH  EST 
f^ntre  ntgUxermt. 
^  y  M  M  A  Rl  r  M. 

Gg  X 
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B  E  K M.  C  II  O.   C  O  M  M  E  N- 

/  Exprdmrum  negiuicnm  tn  non  corrigen- 
dofuos  dmcosortunturtrU  maU. 

N£  o  I ,  r  1  A  praElati  pro- 

banv-  lo  qiiodhabuitpo- 
tc(l..^  iUiicndi  &nonfccit 
rTlofT;..^  (idcricus,in  vcrbo, 
ncglis^cntistde  prxbc  '  -  6.  Archid.  m  c. 
X  r  diftin.quoniam  doiuscftnoliecxcqui, 
nuodpatct.l.dolus.ff.  idati.&quando 
ouis  potca  aliquidcxcqui  rcmcdi)s  opor- 
tun?s ,  &  non  facit ,  ncc  illis  vtitur ,  dicitur 
pcr  cum  ftare ,  &  ci^s  ncgligentia  arguitur 
c  licct Epifcopus.de p&bcnd.in 6  Cardi. 

in  clcm.fi  pkires,de  pra^bend.  glofl.  m  c  ii- 
cetcanon.deelca.  tRatioimpuIfiuahu- 

^  ius ronf'  "it •> q"i^ ^  P^'^^^^^ ^'^'^^ 

fnoriinv  OLumtucrint 

redigentia  ipns 
.  primo  oritur 
;:onfufio,quoi,  ' -^norcft  patri, 

haberefilios  bcnc  imauccos  iii  monbus, 
ficctiameftconfufio  \  atri  vel  Pra:Iato,ha- 
bcrc  filios vel  fubditos  incorrigibilcs.  Vn- 
dedicirur  Ecclcfiaft.22  conftifioparriscft 
dcfilioindi(lnplinaro.Scciuidum  malum, 
quodconucrtitur  in  Pra:latum  ncgligen- 


coi^ 
ncc 
pra^iaiib  o 


i.  l  Li 
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:itcm  corngcre  clcri^Luxi  cuiiLuoiiiariuin 
cft,quia  culpje  luorum  lubditorum  quos 
noii  corrigit ,  in cum  iranfcu nt ,  c  (i  is  qui. 
25.quxft  4.&inc.qui  vitijs.23  quxft.^.Tcr- 
tium  malum  cft,pocna  corporn l is  m  n ; n u* 
cnim  PrciElatus  non  (blum  « n  f .  .  .^^ 
'  tiam  ui  prglbiti.c.n qui'^^  s^duL 
vbidicitur, quodPrxlati  uc2,iigcntcs  cor- 

rigcrcrubditos.vcniuntdcponcndi.Ratio 
prxdicl:orumcft,quiaPra;latiex  neglcaru 
corrcdionis  vidcntur  fubditos  foucre  in 
fuis  criminibus.c.  qui  pra:cft.24.qu.Tft  5. 
vndc  fi  crimcn  rcpcrtum  non  vcndicat,vt 
conlcius  criminis dcbct  puniri:  quia '  - 
tur cilc iiilata culpa ,  vcl dolo  prxrunipio. 
Ideo  Icgitur  Numcror.25,  initiatus  cft  If- 
i-ael  Bclphcgor,& iratus dominus,dicit ad 
Moyfcn:  Tolle  cundosprincipespor  uli, 
^cfufpende  coscontra  rolcmin  panbnlo. 

Addi te alia  tria  mala , quic ex  nc^  .^.n- 
tiaPra:latorum  in  corrigcn^  -  ricos 
rctorquentur.  Primum cft , . .  ...ccu- 
tio,quoniam  delinqucns  aliquando  crc- 
dit,exquo  non  corrigitur,iIIud  quod  lacit, 
noneflcmalum.  Sccundum  malum  eft, 
dclidi  multiplicatioiquiadclidaquxnon 
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corriguntur,  pcr  ncgligciuiaiii  wicilius 
multiplicanrur.Tcrtium  malLUii  cil ,  lcili- 
cctfinalis  perditio:quia  qui  non  corriguu- 
tur ,  vcloci  us  dclidta  continuan  t ,  6c  finali- 
ter  pcrdun  t  ui:,fic  u  t }  a  te  t  d  c  Ad  o  ua  d  i  ccn- 
tc:egoregnabo,quem  patcriiitcrdLUii  cor 
ripuit,6c  finaliterfuirintcrfcdus.  Studcat 
crgo  PraclatijVtclcricos  cocubinarios  cor- 
rigant :  quia  virga  &:  corrcdio  tribuit  la- 
picntiam,vt  habcturProucrb.2p.cap.Ad- 
fert  ctiam  corrcdio  fiueemcndatio  con- 
folationcm  ,  locuplctiffimus  teftis  eft  re- 
giusPfahnographus.Pfal  23.  in  hac  vcrba: 
virga  tua,&  baculus  tuus  ipfa  me  conlbla- 
tafunt.  Et  vide  fcribcntcsin  rubr.C.dee- 
mendationc  fcruorum. 
B  0  R  V  M  SFPEETORES, 
tAm  tpfos  de  negUcluyquAm  tllospn  con- 
cuhinatu  ommbtis  modu. 
S  V  M  M  A  R  I  V  M. 
I  Omniht^s  modk^h^c  vcrba  appofita  in  dijfe* 
fttione  exponunturytdeft  jpfo  ture. 

HAe  c  enim  verba  ,  omnibus 
modis  ,  important  executio- 
nem paratam,&  ficrem  iudica- 
tam  ,  nec  aliam  cxigunt  con- 

dcm- 


TiT.  De  Pvb.  Concv 
.tVndefi 


B. 


471 

ccinnatione.t  Vndefi  in  aliqiia  di/pofirio- 
ndia^c  verba  cffcnt  appolira,  cxponun  tur, 
ideft,ip(biurc,vttraditBald.  in  1. 1.  §.  i}  pc- 
cuaia,iT.  depofiti  qui  rcfcrtgloii:  itaexpo- 
nci.tcin  in  autiicn.vtdefundi  rcufuncra, 

colii  5.in  vcrbo,  omnibus modis  iJiam 
gIoa.reputat  fingularem  Romanus  in  fin- 

guIarr&MatlicmanusinnotabiIi,ii2.Ap- 
paretego,qu6d  iuperior|poteri<  punirc 
Praelatcs  negligentcs,  6c  dcricos  concubi- 
nanosproconcubinatuomnibus  modis, 
id  eft,ipli)  iure,vcl  vcriias  dicaris ,  omnibus 
modis,liDc  eft ,  pcr  viam  inquifitionis ,  vel 
accu(aricnis,vcl  denunciarionis,  fiue  pro- 
cedatur  ofiicio  iudicis ,  fiue  aJio  modo.  Et 
fic  eft  hic  cafus,  in  quo  Archiepifcopus  ha- 
betiurifdidioncmcontrafubditosfui  fuf- 
fraganei,(ciJicet,quando  Prjelari  inferio- 
res  funt  negligcntes  corrigere  clericos  pu- 
blicos  concubinarios,vt  notatglofl^ma^i- 
'ftrahs.  in  c.  paftoralis.  in  §.  i.  de  offi.iud. 

r>  I  G  N  A   P  r  -  r  T  I  o  N  £ 

dnhnaduertant, 

s  V"  iM  M  A      I  V  M  . 

/  'Diciio.Anirmduertantyquamoch  ip  hoc  te^ 
xtu  expmi  dehct ,  &  de  ety;;  ^  ^,^, 
cahult,  '  i 
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47-     BeK.   ClIOK.  COMMEN. 

I DGft^grauitcr  puniant ,  &itaponitm 
inl.fiqir  hbcgcnus.C.dcEpifco 
&clcr.  auiuiaduertcrc  autcm  cftcitb, 
qui  in  alrcrum  habct  potcftatcmAti  • 
te  potcft  cum  aniniaducrfione  punrc. 
1  tEtabethymologiatocabulianimad-icr- 
lio,  fca ' Mbcr.  dicitur : quia  anima 
incorpo  ..Lur.  Vndefecundui^ipro- 
priam  figuuicatiGncm  vocabuli  ,h6c  vcr- 
bum,animaducrtant,in  iftotextu  deberct 
exponi,id  eft,vcrbcf  ent,vcl  iram  cierccat, 
quia  natura  huius  diclionis  itapatitur,vt 
vidctur  probarc  texin  ca.fin.in  va*fic.ani- 
maduerfic.  u.o.ta  caftigandi.cc  cxccp. 
lib.  6.  Scd  ifta  d  i  fpofitio  non  congruit  huic 
tcx.  quiaPapahic  non  inteliigir  corpora- 
hterpunirePra:latosncgligctcs,necetianT. 

clcricos  concubinariosjfcd  vult,  vt  punia- 
t  ur,aut  poenafufpen  fionis,aut  priuationis 
bencficiorum,  nifi  p-^^deretis  didioncni:» 
rcuchrcr,qucpuniti  . 11  corporalcm  in- 
fligcrcvidetur.Tamcnanimaducrfiocon- 
fiftit  circa  degradationcm,  &  curix  fecula- 
Ti  tradirionem .  V ndc ,  fi  clericus  publice 
concubinamreaiTumpferit  poft  admoni- 
ncm/ulpcnfioncm  ,6cbcneficiorum  pri- 

uatio- 


In  Trr.  Dr  ?VB.  CoNcvB.  47? 

mtioiicm,tan^HcviiiincoiTigibiIis,porcrit 
degradari  &  deponi. Vidcamus  qua  pocna 

.dcbcantpuniriPrcL;lati,quincgligunt  pu- 
tiii-e  clcricos  rpurciOime  in  concubinaru 
viuentes  ,  de  Pra:Iatis  hic  ponirur  vnica 
poena,vt  fubiicitur  in  tcxtu. 
r  N    C  O  .Y  C  I  l  II  S    ETI  '  H 
frouincidihm,  &Symdalthm  aduerj.-.i 
talesnegiigentcsin  ptntcndo^vd 
de  hoc  criminc  dijfamatos^ 

S  V  M  M  A  1<.  I  V  M. 
7  Biffamatm  dc  concuhinatu  debet  fe purgitre, 

&(i  dcficenttnpurgattoneianqua  con- 
uiclti^funiri  debet. 
2  Purgatto  canonica  an fit fHhfdtaria,  ^an fct 

nttn^/idmittantur^&laicttnfubfiditimy 
&multade  purgattone ,  &ett^  natura, 
traduntur, 

HMdiciiv^  diffamatos^acciprt-r  :n  honam 
pmem.etiam infacrafcn.,, .  .  ijicet  re- 
gui  '^^*rr  ^':ctpiaturtn  maiam partem, 
per  i.diffamari. 

Nd  e  traditur  rcgulafquod  dif-  i 
famatus  de  concubmatu  dcbet 
fc  purgare  ,  in  qua  fi  dcfccc- 
rit,  punitur  tanquam  conui- 
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474  B  E    M.  C II  o .  C  o  M  y- 
dus^fcd  fi  concubinatus  polfit  proDari  pcr 
tcll:cs,vei  (itnotorius^eocalunoneftiniu- 
gcnda  purgatio,quLie  iblum  habcdocum, 
cumcafuscftindubio.Et  ad  probandum 
difFamationem  non  lufficit  vana  voxpo- 
puli,rcd  re^ritur  aliqua  praefumptio  vel  co 
icdura,ex  quibus  infamia  traxerit  oiigi- 
ncm,&ficteftcs  dcponcntes  fuper  mfa- 
mia ,  debent  rcddcre  caulam  fui  teftimo- 
ni) ,  vt  tradunt  Canoniftae  poft  Panor.in 
c.vcniens.  dc  probationibus.  Quaedccifio 
habct  locum ,  quando  pra^ceftit  accufatio 
vcl  denunciatio,quo  cafu,  fi  deficiat  in  pur 
gationcpunitur  tanquam  conuidus,  fi  ve 
ro  nuUus  modus  agendi  praecGflcrit,fed  iu- 
dex  propter  infamiam  ex  fuo  officio,vel  ad 
inftigationcm  fi(ci,  clericoindicit  purga- 
tionem ,  co  calu  poena  crit  arbitraria ,  nec 
punietiu'  tanquam  conuidus,  fed  alia  mi- 
tiori  poena.  Quomodo  autcm  fieri  clcbcat 
^  purgatio,t  ^  cuius  ordinis  debeant  cfle 
compurgatorcs ,  &  dc  numero  iilorum;& 
anindcfedum  clericorum  compiu-gato- 
rum  admittantur  laici  &  focminx,  6can 
dcficicntibusclericis,laicis,6cfoeminis,ad- 

mittatur  clcricus  ad  purgationcm  foio iu- 

lamen- 
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In  Tit.De  Pvr.  Ggncvb.  475 
rncnto, vidcrclcribcntcs,in  riru.  cxrra,cie 
purgar.  canonica.  Et  ifta  vltuna  vcrba 

noniolumintclligunturdcPrxIarisnc^Ji- 
gcnribus  punirc  clcricos  concubinarios, 
Vcrum  criam  rcfcrunrur  ad  pralaros  de' 
hoc  crimine  concubinarus  diftamaros, 
propterdidiioncm  Jiocqux  cft  dcmon- 
ftrariuaA  habcr  raciram  rcpcririoncm  pcr 
lonarum,&quaIirarum  prxccdcnrium  vt 

dcclararBar.&DD.inl.i.ffdeoperisnoui 
nunciarionc.  Ernolire  omirrcrc,  fquod  3 
liccr  ha^cdidio,diftamaros ,  inrerdum  ac- 
ppiaturinbonampartem,eriam  in  /acra 
lcriprura  vrcxnrcrserefertPauI.ad  Thcfi: 
cap.i.  in  vcrfi  a  vobisenim  diffamaruseft 
rermoDomini,ramcn  hic,&jn  quacunq; 

aliadifpofirionercgularircrinrelligirurin 
malam  parrcm.l  diftamari.C.deingcnuis 
manumilfis.  &  ibi  Bald.   Scd  quomodo 

probcrur.PrxIarosdciftocrimineciredif. 
famaros,videreBarr.  Alexan.  &Modcr  in 
Iturpia.fFdeleg.i. 

BTIAM    PER  SFSPENSIO^ 
nem  a  coUixtione  heneji- 
ciorum. 
S  V  M  M  4  R  I  F  M, 
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476    Ber..  Cno.  <-oMAi£,iNi» 
/  2ie^ligcritta  prdatt  m  corrigendo  efencosy 
'^feccatum  mortale  eft,  necfaUor  foteft  fe 
excifare fi  frofterfuam  negltgenttam  Iti 
pmouescomedertt. 
2  Negligentia  frdati  in  publicis  criminihta 

■  dtcittirlata,,qud  dolum  repr^fentat, 
^  Negltgenttafrdatoriim  inferiortmi fitfpU' 

turferfufcrtorcs. 
4  Cafttuliim  an  poftt  fuffkre  negligtnttam 
frdati. 

A  T  I  o  N  E  s  vidcntur  eflc  ia 
prom  ptii ,  quoniam  praelati  nc- 
gligcntes  in  corredione  cuU  a- 
rum,aflimilantur  dormienti.de 

cuius  manu  cadit  bacul^  paftoralis.f  Itcm, 
corum  ncgligcntia  peccatum  mortale  eft, 
vtnotaturinc.didum  Si.  dift.nec  poterit 
paftor  fe  excufare  fi  propter  luam  negligen 
tiamlupus  oucs  comcderit :  quiaquipo- 
tuit  homincm  liberarea  morte,&  hoc  pcr 
fuam  ncgUgcntiam  diftuUt  ,cuni  pccidiflc 
vidctur.Sic  ctiam  rra^latus,qui  clcricum  a 
concubinatu  rctrahcre  potcft,  fc^hoc  nc- 
gligcntcr  omittit,in  cadcm  culpa  videtur, 
c.qui  alios,de  hcrrctic.&in  can.  negligerc, 
'  ;z.q.7.tPra^tcrc.....^ligcntiaPrdatiinpu« 

bti- 


1 
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In   TiT.  DLiH  ii.CONCVB.  477 

bhcis  criminihus  diciriir  Jara  cuJpa,  qua: 
doJum  rcpraj/ciirar  &  in  criminc  doJi  ca- 
dir.J.i  §.hisquoq;.fF.  dcadio.  6cobJi<>ar.i&: 
in  criminibiisgraLiioribus  Jara  cuJpaAne- 
gligcnriainducunrirrcgiiJarirarcm  ,  vrin 
tcrminisrradir  Lucas  dc  Pcnna.  in  J.  2  de 
naufi-ag.hb.  11.  C.  &  fic  in  corri<>cndispcr. 
uer/Js ,  ncgJigcnria  Pra^iarorum ,  maxiiiKi 

poftadmonirioncm  d-pubJicarioncni  hu- 
ius  dccrcri,aggrauarur  quarumad  culpani 
&quanrum  ad  pa^nam  c. indigne.  12.  qu, 

2  quixquipararurconrcmptui^&crimcii 
foucrevidctur,vndc  mcriro  a  coJJarionc 
bcneficiorum  lu(pendunrur.tEtficncgh-  5 
genriaPra:Iaroruin  intcrioriim  fu}  pJerur 
per  lu.  cnores,can.AiraJdus  S.  q.     f  Sc4  4. 
an  CapituJuiii  polTir  lup  .lcrc  nc<Wi<rcn- 
tram  fiiuiari  landairorunT  fuper 

hocarriculodi!       ■enremin  cap.i.circa 
iinem,&inpiimapan.  .  JicCtio. 
V  E  L    A  r.  r    '    ( ■  o  i^r  ij  r  ^ 

P^'  ■         -^i' pyoccdatur. 
^  A  R   I  V  M. 

Vi  xuui^  p:o  magna  &  craffa  negligcntta p6^ 

ttliaprdaturadefoni^ 
Offcialls,KQx,mx,  ^dmimjlrator  iudcx 
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aliisdf 


Ctt  O.COMMENT. 

•  yiegligentixm  a  regno  c 
>,i6  prtutri. 

dpd  f  u  rjegltgcntiA  infir- 


ciii^s  cuipa  j(u  ncgugentu 
mm  morkur fine  confepone ,  quo  moao 
■pmnridchet. 
S:v>  r  h>s  quicumyequiftm  puerum  in  ne- 
'  fc  ^  iptfftre,fte>t  negligentia  mori- 
^Hfmo^-i  non  ohjimte  altqua 
xitjMiu..  fyonendm. 

V  Ki^ii^catia  PraelatoruuA 
punuur  lecudum  diucrfitatcm 
&  qualitatem  corum,qiiae  ne- 
glii^untur.  AiiquailQO  pro  ne- 
gledu  imponitur  cxcommunicario  duo- 
rum  mcnrium.vtcfttex.ii^-can.quicq-uid, 
i.quxft.i.  Aliquando  punjtur  grauius,quia 
fiUimponiturporna  dcpofitioniSjVt  ha- 
betuvcap.placuitvniucrlbconcilio,!!  q.3- 
vndcficircaiura  eGclefia:  Prdatuscfiretin 
L  ,  ,3ccraflancgligentia,poflcta  prx- 

lci.  '  '^'ni,vt  habctur  in  canp.  didum, 
&iL :  -  V  crbo,negligctia.  Si.dift.  3cin  c. 
cuin  ad  inonaftcrium.J.fin.  6cibi  glofl^  iii 
V€rbo,negligcns  de  ftatu  monachor.quod 
didum  fequitur  Bald.in  l.i.  de  ofticio  prie- 
I  itdi  vrbis,vbi  dicit  lcx.  t  Si  ofticialis  vidcat? 

aliquos 
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Jn  Tit.DePvb.  CON  .  4,., 
aliqiios  inter  ic  lixantes,  &  non  /c  .luc-po. 
nit ,  cum  polllt perfe , vcl  pcr alios , poteft 
ab  officio  rcmoucri.  quod  diclum  icqui- 
turlai.m  I.cum  qui  rcs.C  dc  procurato.  & 
ibiallcgatloan.  Andrcam ,  Gcniini;mum 
tenetcs,quodRcx,vclDux,vclC( .  por- 
luntarcgno,  &  alijsdignuntjbii  ■  --M.n 
c.grandi.&ibiglofl:invcrbo,rc  .  p' 

plcnda neglig. Praslatorum. lib.  6.  DcaL 
Jiabctlocum  in  adminiftratorcaut  iudi- 
ce,qui  proptcr  ncgiigcntiam  polFunt  ab 
adimniftratione  icmoueri^vtcfjcafus  m  1 
fi  quos.  in  vernc.  propterncgligcntiani  ab 
offiGiorcmotis.C.de  offi.prxfccl.  pr^ior 
orientis  c^lllirici.  quibus  concordataloil^ 
in  prxallegato  c  cuadmonaftcriumrqua.^ 

dicit  tqiiod Abbasproptcrncgligcntiam  3 
potcfta  digmtatc  remcucri.  Idcmdicatis 
m  prsfby tcro,  cuius culpa  fcu  ncgligcn tia 

mfirmusmoriturflnecofirmationcNnpm 
userjtanima^iIiius.vtdicitglofi:;iic  of- 

hcium,inverbo,(inc  confenionc.de  cffic 
Archiprcfb.pro  qua  ficit  tcx.  ad  litcra.in  c* 
riprxfbyt.i6.q,  ^.tldedicenducftdeiacer '  4 
dotc,  qui  fi  in  quocunqj  loco  flM-epericri  t 
necrcgfitus^pueru  in  ncceflitatc  volueric 
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baptizauc,  nou  obftantc  aliqua  excufauo^'  f 
r     ouer  fine  baptifmo  tiioritur ,  priElby' 
tcr  cftdcponcndus.  c  quicimq^  dc  conic- 

c.Mtio.dift.  4-  i^^o  fortius  dicit  tcx  in  c.ad- 
mmiftratores.23.q.5.quod  vbi  iudcx  fecu- 

laiis  cftct  iiegligens  in  iuftiua  facienda,  ccr 
^'fia  dcbctfe  intromittcrc,&  com- 
pciic.c  ipfum.  Exquibusapparct  Pra^latos 
^  ^licTcntescrga  fuosfubdito3  ,varijspoc- 
nis"cireatricicndos.Limitctisproccdcrcin 

duobus  calibus.  Primo,  quando  eflet  cral- 
lanc-ligcntia.quocafuxquiparareturdo- 

lo5:brTculDa!.  Secundb,quandoPraela- 
ta>-  ;enti<-eoccurrerepoflct,fe- 

rnl  0         -'"^^^  •  qni^^  tunc  non  caderet  m 
,  LfT  joftibilitas.ifto 

calu  Prxlati  &  c^ica  miniftratores  nori 
punircntur  pro  negleau.l.quodtc.vcra. 
li  m  poteftatetuafueric.ir.  ficcrt.  petat^r . 
cucm  Inf  allegat  prono  •il.limuu 
l  iirf?ruos.ff  delcgvLi. 

rcs,propter  comnbimtumpubiccuj^ 
reperknthrpmattom  dtgni' 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


In  Tjt.De  Pvb.  Co 


NCVB.  4S1 


^      M  M  A  R  I  V  cj^. 
Tyeftnutto  Bptfioporum  eft  rcfcruata  Pap^d^ 
'  ^onaltcrt,ctiamLegatodelatm 
^^V^if^tornonpotcftprocederecotraEpircB. 

P^^^fidhocdebetPap^dcnunctarc 
Papa  an  deplcnttudine  potejlatis  pofstt  Eptr. 

^opum/mecaufaeptrcopatttpriuarc, 
Papa  Zachartas  Chtldcricum  Re^em  Fran. 
ctczdepofutt  &  Pepintim patrem  Caroli 
J^peratorisfubftituit, 

J  ^<^^f^yrouinctalepoteJiEptfcopumrti' 
jpcndere, 

\7  SedaApoJlohcoltm  erntapud  Anuocham. 

r  ''^^"  '-^ffeluamnquam  moriturfeddu. 
J  ratpcrpetuo. 

h  Refcriftum  comejfum  ad  berxplacitum  Pa. 

^'""'''l^fff^^extinguitHrJecmftfuit 
'0"jm»>^dhenepUcitum  fedis  Jfpo^ 

Wju^deiurecommum  quantumadp» 

W^temtnjlituendi^deftituendthahet 
/""datamintentionemfuam. 
EccUfia  Cathedralis  infia  corpusecclefi^  ha~ 

bet  memionm  fundmm  a  inrt  com- 
muni. 

Hjk 
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tioPralau 

Vion  altcvi  ctiam  Lc^*a 
,.„,4  UT17.coi.uciU- 
^^:]  itraPapa.m  potcftde- 

2  ferhxrcticus,tquo  ca(u  contra  cum  inqui 
fitor  ha:reticx  prauitatis  proccdcrc  non 
poflct,fcd  hoc  debet  Romano  ponr.fict 
dcnunciarc ,  vt  eft  cafus  in  c.  inquifitores,  - 
deh^ret.in6.&inc.&quaf.  intrQmittcre 
compellcrc  ipfum.  Ex  quib' apparct,quod 

nemo  citra  Papam  potcftEpifcopum  a  uo 
Epifcopaturcmoucre,licetdeliqucrit.Ra^ 

tio,quia  cius  cft  deftrucrc,  cuius  eft  conde- 
re,& omnis res  per  quafcunquc caulas na- 
fcitur,per  cafdcm  diflbluitur.  At  caufa  cfti- 
cicns  Ei-ifcopum ,  eft  Pai  a ,  crgo  pcr  ci.m 
dcftirui  debet.Ha'C  probari  poflunt  in  limi 
li  rcr  i.  ex  fafto.  de  vulga.  &  pupil.  vb.  hoc 
adnotant  DD.&  in  c.i.de  reg.iur..n  antiq. 
&  hoc  diaum  fcquiturPanor.in  ccum  lu- 
per,in 3  col.de caufa poflcf  & propnerat.s, 
vbidicit,qu6dlicet  catus  numerus  Epi- 
'  icopo- 


'       '-DePvb.  Concvb.  4si 
<>tonimm  cauarrirninali.poffircoo-no 
cerc  dccaula  confra  Epiicopun,  cxi.tn 
tcm  depo(itioncm,nmi„s  tamen  cSa 

rcsa  Pnpa  ponimt  cognorccrcied  decifio- 
?em  tcaenrur  Papa:  rcfcruare.  Eri.o/pe 
«arepottft  ad  Arcliiepifcopuin  vcIlII 
mmcognorccre,anEpi/copusf?tdeftitul 
dus,afo,oramenPapapotcftcfeftitui.Idco 
«ponans ,  deftiturio,  idcft,depofitioab 
o Aco  &  bcneficio.  tEr  ,ftud  proced  t  in 
tantum^quodPaparofllt EpiLpumde  ^ 

t""%^'"T^i^-WaruAuarSm 
.finecaura,vreftg/o/rfing.in  cap.  pcr  pdn- 
opalem.  p.  qua:ft.3.  quam  /l-q tK Carfi 

indem.,.vtl,rependcntc,&Panor.inca 
,  anftato  ,nslofl:a.deconftitut.&Barba  ■ 

cg.&Ia/:,n,./]reu.s  infin.col.  ff.de  p.na 
;Earat,one.quiaPapainbcnc/icial,busha 
titlTf'''"'  Potefl.ris,vnde  de  bene 
fic,;s  ecclefiarum,  prout  vult,libere  difpo 

n2poterit:&nedumcicrico.vc,-ueti?: 
Pia:lato  potent  auferre  t,tulu,i,  bencfi 

icnam&  iiberaaudminiftrationem  no' 
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4.84     BeRM.^u..  CoMMEN. 

eftneceirc,  vtinauferendo  apponat  clau- 
fulam,nonobftantealiqualege.Alex.conf. 
rindp.Viriscodicillis,ini.voU&maximc 

apud  Chriftianos  eft  tanta  autoritas  Papx, 
qiu  ex  caufa  tamcn  ardua ,  poteft  principes 
feculares  deponere,  licetei  intcmporali- 
"^-busnonfubijciantur,  t  quoniam  Zacha- 
riasPapa  aliasChildericumRcgem  Fran- 

cia:  depofuit  &  in  eius  locum  Pipm  um  pa- 
tremCarolilmperatorisfubftituit.cahus, 
15  qu2eft.6.  Additetamenpr^dictis,quod 
^  notabiliter  tradit  Panorm.  incgraueni- 
mis,in  3  .notab.  per  iUum  tex.  de  pracbend.^ 
Quod  concilium  prouincialclicet  no  pol 
fkEpifcopum  deftituerc,  vt  fupra  fuit  di- 
aum,habet  tamcn  iuvirdiaionem lupcr 
omnesdeprouincia.  Ideo  Epifcopum,& 
ca^tcros  Prselatos  poterit  fufpendere:  coci- 
lium  enim  prouincialc  proprie  dicitur, 
tquodMetropolitanuscum  luis  fuftra-a- 
^  neisinfuaprouinciacclebrat.vtincap.  fi- 
cut^dc  accufat.  &  in  ca.  graue,de  prxbcnd. 
&tex.clarior.  in  cap.  peruenit.  17.  dift.&  in 
c.fextx  fvnodi.i6.diftin.  Et  prouincia  pro- 
prieloqucndo  ,  dicitur  vna  patria  feu  rc- 

sio.  iii  qua  conftituitiu*  vnus  Dux^non  au- 
*  tem 
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In  Tit.  Pvb.De  Concvb.  ^g/ 
tem  intclligitur  dc  Archicpifcopatii,red 

dcMonarchia,vtideFrancia,vcJHirpania 
vt  traduntlnnocen.  &Panor.  in  cap.  vltra 
tcmam.  de  tcftibus.citra  tamcn  dcpofi- 
tioncm  concilium  prouinciale  crit  iudcx, 
yt  li.ibctur  in  cap.fcitotce.  qua:ft.  3.  &  no- 
tan  t  DD  m  c.i.  dc  iudicijs.  &  rcfcrtPanor 

mc.cum  mferior,demaiorit. &obedicn. 
^od  h  Epilcopus  delinquatin territorio 
altcruis  Pra=!ati,  potcrit  ab  co  iudicari  & 
puniri. 

Etfiquiratur.  Qiiarcdicitadnos,&/l-- 
dem  prsdiftam  ?  Rcfpondctur,  quialiccr 
Papamonatur,tfedcs  tamcn  Apoftolica  « 
qu^ohmcrat  apud  Andocham  ,iubentc' 
dommo ,  pcr  Pctrum  fuit  tranflata  iloma 
miraculose ,  vt  habeturin  c.  rogamus,  24. 
qua;(li.  t  talis  crgo  fedes  nunquam  mori-  7 
tur.fed  durar  pcrpctuo,  cap.  fed  fi  reli-ios^ 
derefa-ip.  in  6.  Vndcrcfcriptum  conccf- 
him  ad  bcnc  placitum  Papx'.  mortcipfius 
cxt,nguitur,t rccus.  fi  fucrit concefn.m  ad  8 
bcneplacitumfcdis  Apoftolica:,  vtibidi- 
cit  tcxt^  In  ali,s  autcm  bencficijs  fecus  cft: 
TquiaEpiIcopusin  fuadioeccfi  habctftm-  9 
datam  intenrioncm  fuam  dciurecomimi, 

Hh  ; 
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4S6     i>  H. 

quo ad  poteftatcm  iiiititiien-^  =  ^  cl  dcfti- 
tuendi,in  c.nullus.  &  incomnc.  bafilicx. 
i6.qu2Eft.7.cap.cumcxiniunao,yerfi.taai 

inftitutioquamdcftitutio  nolcitur  perti- 
nercextra,  de  haeretic.  &  c.  cum  vcnerabi- 
lis,&  in  cap.deXenodochiis.de  rehgio.  do- 
mib.c.cumveniflent,&c.exfrequentibus. 

de  inftitut.Quod  eft  verum  fecundum  do- 
minum  Fraiicilcum  Marcum ,  in  decifio. 
lop.quo  ad  ius  proprietatis,  &  non  quo  ad 
ius  poftcftbrij,c.  ohm  in  tertio ,  de  reftitut. 
fpohatorum.  Et  haec  decifio  non  procedit 
inPr^latdinfefiori,quiinterdum  ex^con- 
fuctudihe  vel  priuilegio  habet  potcfta- 
tcm  inftitucndi  vei  dcftituendi,  vtin  lu- 
10  ribus<pereum  ibiallegatis.  t  Idcmdi-- 
citis  in  ccclefia  Cathedrah  ,  quxinfrai 
corpus  ectlcfix  habet  intentionein  fun-j 
datam  deiiirecommuni,quo  ad  deftitti-i 
tionem  vel  inftitutionem  bcncficiorum,; 
vt  notat  Panor.  in  c.  ad  audicntiam  in  pri- 
mo.de  ccclcf  a:dificand.&  in  c.diledus^d 
CapeUis  monachorum. 

S  T  A  T  I  cM^ 
SVMMARIVM, 
I  ■Dtaio.fimm.nommodis m inn tnuUigitur: 


In  Tit.De  Pvb.  CoNcVii.  487 
2  BiciioJimm^praUta  k  iure propne  irndli^ 

gitur fineinteruallo. 
i  i--icito4imrn,i7nf  ortatcmonelatJifern^^^ 
f  i^t:ltoncs,inconttnef?ti,moxMico,vrottnm, 

comtnm^iinmedu.te.repern},  cito, indi^ 

i^teyfubito.exincontineni  ^  ^  modoac- 

crpianturiniure, 
}  T>ic}ionesf}tpradici£  debent  recipcre  tnter- 

p^etationem  (jr  interuaiium  fecundum 

^"Mtriumiudtcis. 

1D  cflfadis  intbnnationibiis  fupcr  nc- 
gligcr.tia  Prxhtoriim,  &  publico  con- 
cubinatu.  Et  dicite , quod  Ii^c didio, 
lbtim,\arijsmodispotcfl:capi  im  lure. 
tlntcrdum  accipitur pro  fcx  horis,cap.tri-  i 

busgradibus,deconrccra.dift.2.Intcrdum 
dcnotat  fpaciuni  vnius  mcnlis.  Idiuortio. 
&  i  bi  gIofl:&  Alcxan  d .  ff.folut.  matrim.Ia- 
tcrdum  accipitur  pro  vno  vcl  duobus  me- 
fibus ,  cap.  I.  §.  fi  autcm  ilatim ,  cxtra ,  de 
fTigid.tScmalefic;  Aliquando  intclligitur 
mtratriginta  dics,  I.  fin.  ff.dc  tutoribus  & 
curatonbus  datis  ab  his  ,  &  in  I  & 
ibi  Luc.de  Pcnna.dc  dccurion.  libroio. 
&m  1.  diu  ,  vcrficu.  lcd  Ibtini  ,  dc 
lufccptoribus  prxpofitis  ,  &  Archor 

Hh  . 
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488     Bek.  Ciio.  Commen. 
lib.io.C.Interdumrccipitinteraallui 
cemdierum.l.promiflbr.  fF.  de  eonftit.pL 
cu.  Interdum  intelligitur  cuni  quodam 
temperamento  temporis.l.quod  diciwus. 
de  rolutio.&iftud  temperamentum  magis 
intelledupercipi  ,quam  iocutionee<pri- 
mi poteft.vtdicittext.ini.  ratum,  ii  fin. 
titu.fupra  allegat.  Interdum  hxc  didio  e^- 
ponitur,id  eft,quam  citius  fieri  poterit ,  vt 
in  fimiii  dicit  glofl:  in  cap.  quam  Ct ,  de  e- 
le(a.in  6,Interdum  exponitur,id  cft,  paulo 
poft ,  &  ita  exponit  gloff  in  c.  quicunqj ,  in 
verbo,ftatim,77-clift-  Interduui  importat 
fpacium  viginti  annorum ,  vteft  tex.  &  ibi 
gloir.inl.i-ifin.inverbo  ,ft3tim,fF.deiure 
firc.&pracdidaintelligatis,qu6ddidio,fta 

tim,fecundum  rubieaam  materiam  ali- 
quandointelligitur  de  breuiori  vel  logio- 
ri  tempore.per  gloir.iiiperius  allegatam,in 
d.c.quicunqj.  cui  concordarc  videtur  glo. 
in  cap.  I,  in  verbo  ,  incontinenti ,  extra, 
dc  mutuis  petitionibus.iSc  itacumBarto. 
concludunt  Modcrni,in  1. 1.§.  qui  prxfens. 
ff.devcrb.oblig. 

Tamcn  fccundum  propriam  vim  &:na- 
z  turamhuiusdictionisjftatim,  vttintelli- 

gatur 
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In  TiT.  DePvb.co.xcvb  480 

la/.ind.l.diuortio.& AIcx.poftBal.  in  prx- 
a^lcgato  §.  qui  praefcns.  qui  allegat  tcx.in  1. 
'  ^.«>.^q'" repertorium,in  §.vfuix.ft-.dcad- 

i  ff  ."''•T';^^"  l-a;diles.§.ide  fcien. 
dum.ft.dc  a^diLTdia.pro  quibus  facerc  vi- 
deturtext.,nl.cuni  quidam,  ante  fin  fF. 
<lc  lcgat.  2.  maxim^  quando  profcrtur  i 

immediate  fier, ,  &non  in  tcmporc  ali- 

'S^r"'^''""^  deverbjconfe- 
;  t,m,a  lege  prolato :  quia  infelliiritur  nul- 

^  Jomqdomtcrucnientc. vtnotarBald  per 
I  um  tex.,n l.de pupillo.in  §.  fi  quis forte, 

datio  &T*^"rf 
c  at,o.  &  ,fto  cafu  ,dcm  importat  quod 

ipfo  lure ,  ftcundum  Bart.  in  1.  Imperator 

ffde,urefifc,.p,oquo  adduco  tcj.  fingu- 

;  "^'at£fcntct,a:,  vtminifteriumiudicis  & 
lite,al,tcrd,c,t,,n  cap.cum  cxcommuni- 

li.comm,fia,,n  V'crbo,ftatim,  qu^  cxponit, 

Hh  j 
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M  O-  C  O  M  M  F  N. 

idcli.ipiuiuu,.  ■  •      .->  . 

cftcommunis  opuuo  .ccui.aum  Barto.  m 

l.iubcmus,  nc ,C.  de fatro!.  ccclcf.  & 
inprara!.  iperator.liCcttcx^^nl^m 
iiii^  ff.dcfuts.&lc^ir. hxred.inverbo,lta- 

tim^iofoir   tcquodibivcrba, 

iptoiurcfuo  uu.  .^ppofitaadmaioremcx- 
prcfnoncm  &  clariqrem  demonftratio- 

3  ncm.tldem  dicatis  dc  diaionibus.mcoii- 
tinenti,mox,illico,protinus , qux idcm  ii- 
srnificant,quod,incontinenti&ftatmi :  & 

cuando  aliquid  dicatur  ficri  ftatim ,  vel  m- 
continenti.v;'^  '  -  Guidoncm  Papa;,dcci- 
fio.i3i.ldemu:  «'diaionibus  conti- 
nuc,immcdiatcacpcate,ato,  mdilatc,  lii- 
bit6,&  ex  continenti,  qua:fimilitcrom- 
ncm  moram  cxchidunt ,  &  fcre  om  n  es  ca- 
nonemlatKfententiseimportant.  | 

Eto  autem  dico,non  obftan  tibus  fu  pe- 
riusadduais,quodhxcdiftio,ftatim,pofi- 

tain  textuifto ,  non  cxcludit  moram,  nec 
ctia  habet  ccrtum  tcrmmupr.'  ,crgo 

4  merito  fifta  didio ,  &  fimilcs  rcci  „ nt  in- 
tcrprctationem  arbitrio  iiidicis.l.i.innn. 
ft-dciur  dclibcr.&cumifta  opinionctefi- 

dct Panorm.in  c.an fit dcfcrcndum  cxtraJ. 

de  ap4 


1 
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IN  TiT.Df  PVB.CONCVB.  491 

dc  ap ;  cllationibiis.  vbiconcludir  ,  quod 
quandotalcs  didioncs  non  habent  cer- 
tam dctcrminationeaiure, certe  rccipiut 
interuallum.  fccundum  arbitrium  boni 
iudicis,qui  cx  bono  &c  sequo  in  hoc  arbi  tra 
bitur,Juxtal.adomus.§.in  pccunia  fFdcle 
gaM.&Bart.&BaId.inI  fin.  C.dehisquia 

nondomino.tvbidicunt,qu6ddiclioin-^ 
coiitnienti,intdligitur,cum  primumpo- 
tcrit  arbitno  boni  viri,quos  /cquunturSo 

cy.&Aret.inI.i.fF.dcverb.obIi,&ibiIoan 
delmol.m  d.§.qui  priEfens.vbi  dicit,quod 
verbum,  mcontinenti,  poteft  extendi  e- 
tiam  vfquc  ad  dccem  annos ,  vt  vim  vi  re- 
pellere  liceat.q uos  feq  uitur  Feiy.  in  c  fi  vi- 

giIanti.depraefcript.&DD.inI.dam.§qui 
ad  nundmas.lFdcacquirenda  pofFcflio  £t 
ita  hanc  didioncm,  ftatim,  in  tdlcxit  Papa 
liic,vt  in  tdligatur ,  qua  dti  us  ficri  poterit 
<^  ^  ^     P  R  O  C  E  s  S  F  I 
qmfitioms  ad  nosdeferantur, 
S  V  M  M  A  K  I  y 

ProcuratorffcalisEpifhoptnon  dcbet  citare 
'^'^^^'^l^smoleBareckru^^  ' 
^  t ionibus  legitimis, 

2  Confietudineregmproceditnr  foU  via  in. 
t       cimfmonh  contra  delm(^ucntes. 
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492  Bekm.  Ciio.  Commen. 

^  Tttulusdt  Accujmonthm  non  habet  locum 

inregno'.  quia  fifctis  dicitur  accufator, 
4  Fifcus  nec pars priuata  debent  ejfe  prxfentes 

in  refjonfionihm  ^  conffontatiombu-s, 

SE  N  s  V  s  iftius  vciTic.  ed:.  qiiod  licct 
Metropolitanus,  aut;  Praelati  infe- 
riores  a  Papa  poirin  t  inquircre  &  co 
^nofccre  ,  an  Epifcopu^  fit  dignus 
priuatione  pro  negligentia  vel  concubina- 
tu ,  non  tamen  poterunt  illuiii  priuarc; 
quia,vt  didum  eft,deftitutio  Pap9  tantuni 

rcfcruatur ,  & (ic  caufa Epiicopi  per conci- 
lium  prouinciale,vel  per  Archiepifcopuui 
potefttradarivfqi  addcpofitionemexclu 
fiue,  fed  realis  dcpofitio  releruarur  Papa:, 
vt  in  c.accufitus  ,3 •  quae{L6.  Sed  ftatim  a- 
pud  Papam  dcfcruntur,  &  remittuntur  cu 
proceflu  inquifitionis,hoc  cft ,  cum  infor- 
I  mationibus.  t  Et  praedida  tacere  videntur. 
contra  certos  procuratores  filcalcsEpifco- 
porum,  qui  nuUis  praecedentibus  informa 
tionibusfaltcmlegitimis,  clcricos  perfo- 
nalitercitant, &  adantiquas  compofitio- 
nes  inducunt,quod  prohibitum  eft  per  or- 

dmationesrcgias,  vtex  pkiribus  dcmon- 
ftratgloff^.confuetudinumBurgundia^^fol. 

85.C0IL 
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IN  Tit.DePvb.  Co.cv,;. 
S5xon.4  vbidicit.  quodprocurator  non 
poteft  trahcre  in  iudicium  finc  infonna- 

tiombu,s.tHodictameninrcsnoprocc.z 
di  tur/ola  v.a ,  &  fic  extraordinJn\; ,  vt  tra- 

ditJ.arr.mcxtrauagantiadrcrrimcndum 

ncdia.,,n  d.c.Raynucius,num.2oo,vbi  di 
cit^quodinprsfcnti  rcgno  nonhabctlo- 
cum  tituiusde  accufationibus.&indiffe- 
icntcnuoccd.tur  contra  ddinquctes  ncr 

■  ^cTI'^  rr  '^°"^S"«^cc"fttordicitur  , 
Wcus,tqu.hkus,nccparspriuatadcbctef- ! 
^  cpr^icnsm  tcftonfion.bus &confron«-  * 
t.ombus  accu(iti.vt  notatgloffin  c.in  pri- 


D  I  L  I  GEN- 


^  T    E  A  D  E 

S  F  M  M  A  R  /  pr  ^  ^ 

Solar^^^.^no  non  cft/hfpacs  ad  ddiitucn^ 
dumc^uem  bencfiao. 

cccicrccApturdmclericormn 

Clcrictcxdchtlioninquifitionc  capiendt^- 
tncarcerandinonfunt, 

Wopttsnonpote^rcfittuere  infamem. 
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494-  Bep..  Ciio.Coaia 

/  Ckrict46  tAhdlio  condeynnxtm  ui^j  .uj  o pcr  L  - 
pjfcopiim  non  poteji  rejiitm  ab  co ,  vt  m- 
ftrttmentit  conficUt. 

6  Concuhinmm^velhommdA^veldtas  irre- 
guUris.licetfintdigniprimttom^fOi^iit 
tAmeh  mtefententimi  refignare  henefi- 
mjitifi  vacarent per  contra^luo^  ^  -  ^  ^ri- 
moni')i 

EX  ?  o  N I T  E,diligentia,  id  cft ,  pro 
ccdus^de  quo  fupra  fuit  fada  men'^ 
tio,6c  pondcretis  hic  text.  tquod 
fola  inquifitio,fiue  fit  gcneralis,fi- 
uc  fpccialis,n6n'eft  fufficiens  ad  dcftitucn  - 
duni  quem  bcncficio  fuo,nifi  fuerit  quali- 
ficata.vndcinquifito  dcbct  daricopiaar- 
ticulorum  fupcr  fania,c.qualiter.§  dcbct, 
de  accuiario.  nifi  dicatis ,  prout  dicit  Inno  - 
ccn.in  c.cum  dilcao,de fcntcntia  cxcom- 

munieationis ,  qucm  fequitur  Bald.  in  fua 
Margarita,in  §.inquifitio.fcilicet,quod  h 
quifitio  dicatur  procefTus  ordinari' ,  id  cft, 
lcgitimus,&ficifta  intcr  fe  confunduntur. 
Ernotatc, quodinquifitio fummaria dcli- 

dorum  dcbct  praeccderc  capturam  cleri- 
corunv.quiaiii  criminali  ad  capturam  per- 

fonx  nonpoteft  procedi  fine  caufa:  cogni- 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


InTit.  De  Pvb.  i 

tionelectindnn-i  T-,^    ■>  '■ 
ricus.d^   •  •' 

o.  I  JNecclcnt,  ^,.  .K  uiaoiiinquififion. 
piendi  ku  ■        .,-andi  iiint,  cum  ihh  k- 
.  laxauonc  a  carcere  non  poirm r  rcftiru 

iud,ccsadaucgritatcmfua:fam..,:ouiari 
pKcopus  non  poteft  rcftirucic  mfamcm, 
cum  hoc  fit  feruatum  princ  ^^noni- 
fti-poft  Innoccntium  in  c.ip.cum  T  dc 
rcudicata.  t  Wcq  fi  dcricus  tabellio  ^ 
pertpiicopuin  fitcondcmnams  de  fa!/b 
nonpoteritcum  Epiicopusreftitucre ,  vt 
mftruiiicntaconficiat. 

Scd  quiero  iu.xta  pridiaa, 
renunciatiobencficii  faaa^'    o,coiiu  i 
qucmmquiriturde  criiMincuigno  piiua- 
tioncrConcludicc  quod  fic,  ita  decidit  Fc- 

Iy.inc.innoftra,inantcpcnu!rimacoU.ia 
vcrfi.s.extra,derefcript.  qui  alJccrat  glofr 

incap  fina  m  verbo,finita,vtJiteWiidcn' 
tc,  Jior.e.tEt  ideoconcubin--i-<-  <  ,.i  6 

I  micida,velaliasirregularis 

priiuidonctamcnantcfcntcnuamciccia- 
'  "f«''^""Poiruntrefignarequibus  voKlt 
antequam  dcponatur,fecasin  cafi,,in  quo 

cflcn  tpnuatiipfoiurc.puta  pcr  coutrafti? 
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496    Beh..  Cho.  Commen. 
matrimonij, qiio cadi iiou polTet  refigiil-- 
rc  in  fauorcm  altcriiis,Innocentiiis  in  cap. 
cum  noftris.  deconcefT.  pra^bend. 
/  N    X^J'  I  B  V  S  C  y  M 

gemraLibm  Gapitidi^,  emmfroutncidi^ 
hm ,  c[Uoa,d  eos  feruetur, 
V  M  M  A  R  l  V  lM, 

1  c^^ ,  , ; ,  rnmuo  Epifcopo ,  pote/i  clericos 

puhltcos  concuhimrios  defiitttere,  priua- 
re,  excommunicare^^fuj^cndere  ab  offi' 
cils^iirhcncficils, 

2  Capitidiimfede  vacante,pote(l{acereftatU' 

ta,Sy.'/odum  congregare ,  vifitarefi  optu 
fityino[uirere ,  punirc  de  maximis  crimi- 
ntbi^\quia  fucceditEpifcopo,  poteHcf^tn^ 
quircre  contra  hdreticum  &  tnquifitum, 
dctincre  eum  in  carcerihm  Epijcopaltbns 

non  in propriis, 
V I A  ficut  fynodusEpifcopalis  &:Mc- 


tropolitana,  bis  in  anno  celebran- 


tur,  (ic  etiam  ecclclia  Cathedralis 
vci  Mctropolitana  celebratCapitula  gene- 
ralia,in  quibus  accuratius  tradaturdevi- 
tx  continentia,de  moribus  ipfbtum  cleri- 
corum  fornicantium,aut  aliter  delinque- 
tium.Caeterum  collderare  poteritis,  quod 


tcxtus 


In  TjT.Dr  PvT5.  CoNcvB.  497 
tcxriisifteno  pntitur  Jilarncxponrioncm; 
c]uia  ida  didio^prouincialibus ,  non  1  cfcr- 
rurad  Epifcopatum  vclArchicpifco^  ?ru, 
Icddcbct  intcJligi  de  Monarchia,  iciiicct 
dc  Francia,vcJ  HiIJ:.ania,vcIAngIia,vcJ  Ira- 
ha ,  vcldcaJiafimihrcgJone,qua:  proi  i-ie 
Iccundum  tcrminos  iuris  dicitur  prouin- 
aa^fccundumlnnoccnt.&Panor.  ind  c 

vJrrarcrriam.infin.cxtra,dctcIlibiis.cui 
alJcgant  tcx.in  J.notiticncm.in  §.  i.ff.cie 
vcrb.&rcr.%nifi.  quanmis  fccundum  Jar- 
gaminrerprcrarioncm  canonum,  pcr  Ar- 
chiepircopatusdiftinguanturprcuincict 

Niicquxritur.AnCapitufum,morruo 
vcIdeftitutoEpircopo,  pomt dcricos  pu- 
bhcos  concubinarios  iuxta  /brmam  huius 

conftitutionisdcflitucrcpriuarccxcom- 
municarc,&  rurpcndcTc  ab  corum  ofticiis 
&bcncficiis.  tConcIudircquod/Ic.-quia  i 
Icde  vacanre ,  CapiruJum  /uccedir  quo  ad 
omnemordinariam  &  pJcnariam  lurildi- 

ttionem,  qujE  compercbar  Epi  (ccpo  mor. 
tuo.  Irain  Ipecie  concJudunt  Domini  dc 
Kota  ,  in  dccih*.  III. incip.  fuit dubitatum, 
lub  tit.de  renuciat.in  nouis.quod  idem  Te- 
quitur  Fedcric.de  Senis.  in  traa.pcrmuta. 

li 
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498    BeK.  CtTO.  COMMENT. 

tionis,in  qua:ft.3o    JariiV in  011a-ft.30.in- 
cip.an  Capitulum  lcclc  \  ^^^t  •         ^r^.  ^ 
advtmuiq  j  partem,  &  tandc^i  c=yiicludit, 
^  tquodrcdcvacantcpotcllfac^rc  ftatuta, 
congrcgarefynodum  Epiicopalcni  quaii. 
ficatiue  tamcn,vifitarc  fi opus  fit,inquirc- 
rc&punirc  de  maximis  criminibus.c  ad 
abolcdam.inverbojicdc  .  .antc,cxtra,dc 
hxrctic.  Et  idco  quicquid  potcft  Epifco- 
pus  viucnsincorrigcndoc  ■    ■•^  i,&mo- 
res  rcformando  A' punicnao,potcft  Capi- 
tulum,fcdcvacant  outnotantDD.in 
c.hilq;,dc  maior.  &  obcd,& in  ci. cod.tit. 
in  6.quia  Capitulnm  fucccdit.  Epilcopo 
gcncralitcr  in^fpintaalibus  6l  temporali' 
bus,alias  tcmporc  vacationis  rv-vjnare^ 
i^iancrent  impunita  ,quod  cfic  dcbct 
vt  notat.  in  elcm. i. ift  verbo ,  Capitulj. dc 
ha:rct,  pcr  ouam  fingularircrdccidit  do- 
minus  1 .  ..^afcusdePauis ,in  tit.  dc oftic, 
6v  potcfr  C-^^^^mli^in^. qf!^^  qtiod  fi  Ca- 
pituiumm  CuU  pricmilTci  4airatcontr2(^ 
h^reticum  ,  dcbct  tcr      •    v^n^,  m  in' 
carccribus  Epilcopalibus  ,  Oi  if  on  mpro- 
priis:quiahocnonfacit  iure  proprio,lcd 
vradminiftrator  Epifcopi.  Limitetispr^- 

didam 
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In^  Tir.Du.  Pvn.  r  .  ... 

djctam  dcciliojicni  proceacrc  mcJcricis 
6:  non  m  Abharibus  ^qmh  Capirulo ,  f.dc 
vacanrcproprcrtalia  criniina  priuaj  i  & 
|f  clcftituinon  pof]unt,cx  quo  calLis  ift< 

dcgrauioribusridcopunirio.idiblun^ 
pituiumcriam  gcncralcnon ipcaat\\  u 
Vidcturrcr:i iicDommicusiji  cap.i.d  poe. 
nitcnti?sd'rcmi/lionibusin  o 
0£  N  /  S    A  L  . 

tAtrclat7vnt!mfrxcedcritm?fi. 
2  tnaio,  alw..  nlra,  Itcet  fnh.^-  r, ' ,tui^ftmt. 

)  Concubw.f^-^pi,,,^  vmfcrAltcram:wco». 

jUild, 

QyA,s  aaditHoftienficinfir.deco- 
liab.  cicr.  &  mulier.  q„arum     ,  o 

'•'xqnoluntdiucrfe,rcmanetin' i  W' 
tnoiudrci..  Scdquffif„nt  aliiEpoens,oui- 
buspunmnrur  concubinarij  publici  Vi- 

detur  quod  fint  fimilcs  fupra  fcrirti,s;  pra- 
ptcrdidionem,  alijs.qu^defui  natur^  cft 

rcpetitiuafiniilium,&dcnotarrcgularitcr 
iclationcm  prsccdcnrium  cum  cadci» 
quahtatc ,  &  lic  implicat  fimilia  glolT. 

'  M  3. 
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400    BEKM.CiIO.  COMMENT. 

in  iXi  tu-itiui,in  vcrbo,alia  pana  C  dc  icr-  ,i 
uisfucitiiiis.&gloir.inli.'^      ■        ,alja  ' 
cau(am,fF.dcpollicitat.6c-io.iiu  L  iii^^^^^ 
bo,alio  quocunq;.  <F.  ir.andati.  6(  glofl.in 
clcment  Abbatcs,  in  vcib.  alij,  dc  icicript. 
&hocrcquiiurLuddu.c^cl>cit^a.inconri. 

485.incip.incaft1.6r.Pa1  --^^ 
fcj>ulturis.vbi  dicit  ,qu 
facit  '.^odtionem  eiuidciu  qa< 
procc<^dcMuibus  Vosautemdoniiniaicatis 

W  ...--       '^^^^^^^^  ^  ublico 

concr^^  •  n  -  n  1 V  r>r;    :  ni  utur  fimil  ibus  pce- 
iiistaiu;uiv.c..u..-......o-.-iiis,aliqu: 

dolcuius..6cficdidio  ^'^^  - 
implicatiuafeu  rcpcuuLuuJi-.i^iuUi,i^  cll. 
inl.luUanus.fl^dchaTcd.  inAit.6cg.l  ma- 
giftrahs .  in  1.  ncn  folum  .iiixntur.  ft-. 
de  procurat.  quam  fequitur  olitus  de 
Maifili)s,in  rubr  C.c -i^^-ob,.r.vbi  d.nddu- 

cit  cxcmplum  uc  !a  < 

Chriftusfuitcrucifixu 

nes  eum  eo,non  proptcrca  icquiLui ,  qaoa 

Chriftuj^fucrit  eiufdcm  qualitatis  6cfic  la-i 

tro,r       lctargumentum  proptcrablur-j 

ditk-N  ...-^mda:hocidcmtcnct  Panor. 

incacccdcns.ia  fin.coll.d. ,  ..bcnd.  Si 

tamcii 
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In  Tit.DePvr.  Concvb.  501 
taiiicii  iungcrcrur  cum  didionc,quainuis, 
tuiic  coiiipriclic  n  d  crcn  r  n  r  nxnsE  maiorcs 
cxprcfliSjVt dcc.a.i  )nli.  7.  incip. 

attcntisjin  6.  vol   t  ^<     licct  dictio^alius,  ^ 
aIia,impIicct(imiiia,«3cnon  maiora,vtin 
c.fcdcs  Apoftolica,dcrclcnpt.  tamcn  fal- 
lit,quando  cilct adicda  verbo ,  vniucriaii, 
quo  cafu  comprielicnduntur  maiora  cx* 
prcflis,glofl  jnclcmon.i.dc  rc  iudica.  3c  ibi 
Imol.&gloflTin  c,quamuis,in  vcrbo ,  quo- 
libct,dcclcdio.in  6  Fx;>onatiscrgoifl:a 
vcrba,pGenis  alijs,(ciiicet,  (imilibus  vcl  mi 
noribusj&ctiam  omnibus:  quia  in  odium 
concubinatus  pcr  impofitioncm  y<xnx 
pofitx  inifta  conftinitionc,nlia',qua:runt 
inlcrtxincorpoi  _ ,  ,non  inT-rv-ii- 
xatie.t<3cficvnanon  ^     'm       .  ^^,  ul^- 
ram,licctvna  impoiuuui  ipiuiurcdcalia^ 
pcr  liomincm,quodctiam  babct  locum 
i  n  cri  minali  b  u  s  i  m  p  o  n  c  ndis  co  ra  m  d  i  ucr- 
fis  iudicibus:  tunc  condcmnatus  pcr  iudi- 
ccm  ccclcfiafticum  potcft  accniari  &  pu- 
niri per  iudiccm  fccularcm,\  tvitcafusin 
c.tbelicis.  §.  pcr  hocquoqv  de  poenisri.n  6. 
CO  NTRA    P  R/IE  D  ic 
S   V  M   M  A        f   \^  Al. 

Il  S 
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502.      BeR..  CHO.  COMMEN. 

/  Cleruiconcubirtari)  m pofmt  donarc  con^ 
cuhtndi, 

2  Merctrix licet ftt turpk perfom ,  noy'  ^  -  meu 
esi  infamls,  nijiejjet  deprchcnjk  ttp  udul- 
teno. 

^  Donatio  velkgatum  yfacium  meretrici  va-> 
letdciure. 

4  Meretrix  non  turpiter  recipit  quid Jibi  do  • 

natur. 

/  ConiunBii^s  poteH  meretricem  contun^am 

tnHttuere, 
6  Mcrctrici  iu6  in pignore  acquirttur^ 
/  DonatiOfVdpromif^tOyVcldatio pignorisfa- 
cia  meretrici  valet  dc  iure. 

5  Peccatgrauiter  qui  promijfa  meretrici  non 

feruat. 

f  Donatum  meretrict,  an  i» foro  antmA  deheat 

refiituiydtjiingmtiir. 
19  Merctrtxde  acquijitis  in  meretricio  poteH 

tcHariy^alids  ad volutatem  dijponere, 

11  Papatefiaripoteii 

12  Cautela ,  quodynerct  /  /  .  v  dc  acquijltisin  me- 

retriciononpof^it  teHari»  nccaiias  difpO' 
ncre. 

/>'  Moretrix  an  de  acqiufitis  cx  merei ricio pof 
Jitfuccrc  cieemQjynam ,  O'  decimas pcr- 

foi- 
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In  Tit.De  Pvb.  Concvb.  503 
folucrc, 

14  TnpltateraliiiuiddicitureJJeiliicUe  acq/n- 
(jtum» 

i /  ^omodo  int  'lligiLur,f&citc  vohls  nmicos 

lc  mammona.  if^/iquitatis. 
16  Mie.snon  pot£/i donarefocari^. 
'  jy  Comuhina  an pofa  hxres  i/ijittui  k  coricuhi- 
nirio.  ^ 

15  Tratir  intrihm  cajwtis  non  qtucrciat  tc/la- 
mmtum jratriSjCtiam  tnjiituta  tnrptper 

foM, 

Triplocratto  qttaremiles  non  poteji.  aon^re 
foarix. 

2 0  DoclofcSj^ aduocati concuhmk donare n§ 
poffm. 

■'ii  n  ''<^ymfdor  efi  qttiiihet  in  refua  ^  iiret  ahu- 
(dinr. 

\2  Cicricicmjiituti  jii^f  i-i  pojjn^t  dsna^ 
recenctibtnlscfjicactttr  t  ^redditjit  r/t- 
tto. 

2  3  Sacerdoti  non  datur  repetitio  rernm  dona- 
tarum  (jr  tradi'f<irum  ipf  concnhtjc-e  j  /t- 

P        cct  a jifco  pojsi.  ndicArT. 

Vonatio faiia  concuhid^ pe: 
Do^iorem.  veimtittcm  vdct 
jihpis. 

U  4 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


504    BeR^M.  ClIO.  COMMEN. 

2/  Donatio  mfirmituY  turcimento  interfcr- 
fonas prohihitas, 

2  6  Sacerdos  an pofsit  dondre  cmcuhin^^id  il- 
larn  infiii..  .  . .  propter  gratuita  fcjuttiXi 
dtflinguitur, 

zj^JJertto  meritorum  facia  wta  p^rfonas 
prohibitas ,  quid ft  facerdos  ec  caufa, 
mutui confiteaturje  hahere  decen.i  ^  ita> 
iurat  in  tcfta  mentOj  velalias . 

SC  i  L I  c  E  T  publico5  concubiiarios, 
quivltrn  '^n^nasinfertas  in  hacconfti- 
tutione,  piaiibusalijs  puniunfurj,qua& 
in  corporc  vtriulque iuris difperfs funt^ex 
quibus  Modcrni  ftudiose  59.  enameranr, 
quas  patiuntur  concubinarij.  Sed  dicite 
quod  plures  ex  his  potius  (untdamna  & 
incomnioda  concubinatus,qnam  poenx, 
qu?c  pcr  iudiccm  polTunt  irrog.n'i.  Ego  au- 
tem  leptimam  in  ordine  examinabo ,  qux 
multoties  in  iure  6c  infado\reucrtitur,  aU- 
I  quid  addcndo,in  quahabctur.  t  qnodcie- 
rici  conbubinarij  prohibenturdonarepu- 
bUca;  conciibin     Sed  antec|uamaddeci- 
fionem  huius  cu    uli  deueniam ,  quatuor 
fublcu.ibo  dubitationes^  Prim6,an  mcre- 
triccs  licitc  acquirere  polTint ,  ita  quod  (i 

me- 
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In  Tit.  De  Pvb.Concvr.  505 
nicrctrici  aliquidfucrit  donatiim,vcl  rcli- 
d:um,valcat  talis  donatio,vcl  lcgatum,vel 
an  remoucaturabca  tanquamab  incapa- 
ci,&  dcbeat  applicari  fifco ,  prout  dicimus 
dcalijsperfbnisincapacibus,  fattcntoma  ^ 

I  xime,quia cft  turpis perfbna.l.Patonius,in 
vcrbo.turpcs  perfonx  vcluti  mcretriccs. 
fF.li  quis  a  parcnte  fucrit  manumifl:  non 

tameneftinfamis.l.pen.fF.deinfim.niricf 
fetdcprehenfainadulrerio.l.paIam.§.qux 
,in  adulterio.ffderitu  nupt.  iftum  puclum 
traarat  Bart.in  Laft^edlionis.  ft:  dc  donat.  & 
in  l.milcsita.  §.mulicr.ff:demilic  tcfta.vbi 
detcrminat,vtrum  Icgatum  fadum  mcrc- 

tricilitva!idum.hnncpoftBart.plcn«exa. 

mmantPaul.dcCaft.AIex.Iaf&Moderni, 

m§.fcdquodmerctrici.l.idem.ft:dccQnd. 
ob  turp.cauf  Cyn.  inl.  2.&inl.  mercalcm. 

C.eod.tit.vbiquxrit,andata  caufi  hbidi- 
nis  poftlnt  repcti,&  Bar.  in  1.  non  dubiiim. 

C.dclegib.&Ioan.Andr.inrcgula,inpari. 
dercg.iur.in6.igiturad  inftitutam  rcdca- 
musquseftioncm. 

Concludite,  tquoddonatio     '  Icga-  5 
tum,fi(aum  iftis  mcrctricibus  valcat  &  te- 
neatdciure,vteftcafusin  d.  1.  aacaionis. 

li  5 


m 
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L  c  iub  indiuiduo  iiocliter:iliterd.cit,& 
t^"ittU§  ■  '  iuodtncrett;..  .ptaallcg. 
Nccillud  quod  cft  donatum  mcrcrr-ci 
caufalibidinis,tepctipotcft,  vtcftci.u.  .11 

l.cum  tc.  dc  condidio.  ob  tutpcm  cauum 
&itaconciuduntCynus  ,Bald.  &Salycct. 
ind  l  mcrcalcm.Rationcmaftignattcx.m 

d  «.  fcd  quod  mei-ctriti:  qun  (olummo- 
do  cx  pattc  donantis  vctfa'  .rpitudo, 
&none;(partcmcretricis.-4U!a  hcct  mc- 
retfixturpitctfeciatex  co  quod  Ct  mcrc- 
+  ttix,  t  tamen  e.x  quo  cft  mctetrix  non  tur- 
pitoi-  recifit.quod  fibi  donatur.  gloircft  m 
ccxtranfmiflli.inVerbo  lidre.cxtra.dedc- 

cimis.  Sier-omerct,.  - 
p;r,  quod  fibi  donatur,ccrtecfficiturdo-; 
mina  rei  donarx.vnde  donanti  nulla  com 
petitrepetitio.  Etiftam  opmioiicm  tencc 
I,(on  in d.Lv^iilcs  dc re iudicata. qmrefcrt 

alia.coLifuiuift.  4^odamtcftatore,qm 

ttrjlicrcm  impudicam  quAm;on?,otctn_- 
pote  tcnuerat  in  fuo  contubcr , . .  • . ,  bxrcde 
inftituit;  valct  enim  talis  inftitut^o.&idcm 

tenctAng.inauthqaibusmodisiiaturales 

ctficianturlcgttimi.drca  principium.  pcr 

S  aucm  tcx,dccidit,t  quod  coiunctus  potcCl 
^  m 
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iniuotefiamcntordinqucrcoinniabona 
fua  incretriciconiundie.  &hocnot.DD. 

inl.^.infi.ff.decond.obturp.caui. 

Etifta  concIufiononfo]uprocedir,c}ua- 
doresdonataeflet  expedita&  tradita  me- 
retrici,  verum  etiam  habet  locum,(i  ci  du- 
taxat  pignus  fuerit  traditum :  fquia  ifto  ca- 
lumeretrixnon  Iblum  poterit  rctincrc  pi- 
gnus.fedetiapotcritagerccotrado?  t5 
vtilludrcdimat.  &idco  ficut  dominiu  rci 
tradira^acquiritur  donatariopcr  traditio- 
ne,fic  ctia  mcrcrrici  ius  in  pignore  videtur 

fcflcacquifitu. ,  . 4U0 dicit Cyn.in I.:i.C  de 
cond.obturp.caufquodri  lcholaris  pro- 
miferit  meretricitaliqua  quantitatem  pc- 
cuni^  propter  Jibidinem  cum  ea  habiram, 
&ipra  faciat  eum  citari  coramReaorc,vel 
Doaiore  vniuerfitatis,  certe  efJicacitcr  po- 
terit  petere,  quodper  fcholarem  fucratei 
promifsu:quiaquirctinetmerctnci,cuod 
lpromifIlimeft,iniuftefacerevidctur.Etira 
F  Cbmmuniter  concludunt  Bart.  ac  Alex.  in 
l4-,§ -^ed  quod  merctrici  quod donatio ,  vel 
rpromiilio  vel  datio  pignoris  fada  merc- 
trici  ,  valct  de  iure,nec  ab  ea  pcr  Hicum 
aufcrn  potcft.    Quod  diCuim  rcfcrt 
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Paul.de  Caftio.  in  prxallcg.  §.&ilbmopi- 
nioncm  fcquitur  Panor.  in  c.  quia  plenqj. 
in  5,  vol.  cxtra.  de  immunitatc  ccdefiaru. 
vbi  concludit ,talcsdonationcs,vd  pro- 

7  miiriones  fadas  mcrctricibus  valcre, 
grauitcr  pcccat,  qui  promifTa  mcretrici  uo 

S  lcruaf.t  quia  ncutmcrctrix  turpitcr  noa 
rccipit,quod  libidonatur ,  fic  ctiam  turpi- 
ter  non  ftipulatur  vcl  rccipit  promillionc. 
Sccundaoriturdubitatio.  t  Anillud, 

^  quod  eft  datum  vd  promiftlun  mcrctrici- 
bus,dcbcat  reftitui  in  foro  anima:,&fi  non 
reftituatur,  an  fifcus  poflit  illaauterrc  tan- 
Guam  ab  incapacibus?Paul.de  Caft.in  d.§. 
fcd  quod  mcrctrid,diftinguit  mcrctriccm 
publicam  &  priuatam.  Si  mcrctria  publi- 
cxdonatumfucrit,  qnx  palam  quxftum 
facicbat,non  tenetur  ad  reftitutionem, 
ncc  illud  fifcus  poterit  aufcrre  aut  manum 
apponere,  etiam  poft  mortcm  ivcrctncis:  M 
quia  cx  quo  erat  merctrix  publica,licite  ac-|| 
quiiiuit,quodfibi  donatumfuit,&rctot 
Cynus  m  d.l  .cum  tc.qiiod  ifta  vidctur  cfle. 
vcrior  opinio, quam  fcquitur  Panor.  in  d. 
c.  quia  plcriqv  Si  verb  donatio  fuerit  fada 
alterimulieri  oblibidinem,  qux  proprie 

non. 
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no  crat  merctrix,quia  in  his  attcditur  pro- 
pria  fignificatio ,  &  ifto  cafu  cx  q  uo  iniufle 
rccipit,quiaaciultcri  ti  in  vel  {[  u  ^  ru  ni  coni  - 

mifit,non  cfficituriuum,  6clicctdominiu 
rcrum  donatarum  tranfcat  in  talcmnui- 
licrcm,tamcn  fifcus^ablator  iniullc  acqUi- 
fiti,  totum  nb  ca  aufcrrc  potcrit.  Ratio 
eft:quiacxquo  iilamulicrnon  cratpubli- 

ca  mcrctrix,palam  facicns  quarftum,  quod 
rccipit, dicitur turpitcr  rcccpific.  Vndc in 
caccflat dif;  ofitio  illius  §.  fcd  quod  mcre- 
trici,(5c  mctito  cx  promillione  agcrc  no  po 
terit,imo  reccpta  in  foro  aninix  tcnctur 
reftitucre^aiias  fifcus  potcrit  ilia  cccu]  arc, 
&ita  communitcrdeiuretcnetiir. 

Tcrtiaoriturdubitatio.t  An  mcrctrix  10 

dehi,squxinnieretricioacquirit,poflittc;- 
r  fi:ari,(5caIias,prout vult , difponcrc.  Cynus 
f  ind  l.cumtc^tcnuitquod  fic.  idcnitenct 
Bald.  in  1. 1.  C.  dc condid.  ob  turpcni  cau- 
/am.&  Albcr.in  l.fi  curamus.  It.  dc  tcftam. 
&  Paiior.in  d.  c  quia  plcriq;.  &  in  d.c.cum 
decorcm,extra.de  vita  &  honcfl.clcric.vbi 
atteftatur,iftam cflc communcm  opinio- 
nem,ca  ratione,  quia  cdiamn  dc  tcflame- 
tiscft  prohibitorium,&:quilibctpotcfltc- 
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(l.iri,  nifi  cxprcfse  prohibeatur,  lccund. 
Albcr.in  ci.l.fi  quaeramus.   vndc  Pa;capo- 
tcft  teftari >  v'rout  tamen licc    a ^  idem  A 1 
bcr.in  anthcn.liccntiam ,  C.dc  Epilcop.» 
clcri.  &inLcumim-cdcs.  C.  qui  tcftam. 
fac.pofi:  lcdiure  non  rcperitur  dccifum, 
quodi-i^tcrcrrix  prohibcaturtcftari.  Etifta 
.^Liuntur  iafon  6cModcr.in 
'•iidic.vbidicunt,quodmc- 
3  .Cvqa^iiiiuctaliamulierimpudicaha- 
bct  teftamcnti  taaioncm  aaiuam  &  pafii- 
uam       c  poteft  vniuerfalem  h^rrcdcm 
f^j,  vniuerraHs  inftitui , cx  quo 

^^.  ^;-.ibrrur.  Idcmtenuit  An- 

-iienris.  in15.col.vbi 
diat.uLOu  iiiuhci,quaefacit  qua:ftum  c;or- 
porc  Uio,potcft  tcftari.  ^llegat  text-in  1.  fed 
6l  qui.tT.ad  Trcbcllian.  quo:  opinio  fccun- 
duniDD.]-roccditinmerctricibuspaIani 
qirr^-r.m  facientibus,vclin  alijs  muH^rri- 
bu>  .u.^  ..dicis,in  quibus  non  potcft  cadc 
rcadultcrium;ftuprum,velincoeftus:quia 

iniliiscoitus  a  iegeciuili  noneftcrimina- 
litcr  damnatus.  Patet  ergo,quod  tales  mc- 
rctrices  tam  inter  viuos  quam  in  vltima 
volutatCjdc  acquifitis  in  mcretricio,prout 

voUuit 
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Volunt,pof7nnrdilponcrc.tScd  qliodhic 
retrixdc  a^gjitis  in  mcrctriciotcllari,anr 
aliasdirponcicnon  poflit.  tenct  BaLind. 
ccu  dccorcm  A  lafjn  d.§.  fcd  quod  mcre- 

trici,tradutcautcIa,ticiI.9conlanguinci 
merctricisfaciatfibifaccrc  k  iudicc  intcr- 
didionc  boijoru ,  hoccnimad  iudicc  Ipc- 
cVat  pcr  tcx.iuda  gl.in  Inudicr.fi- dccurat. 
fur.&perhocljbiintcrdida  bcnorudifi^o 
iitio  tamc  i n  tcr  vi uos,q  u a  in  vi ti ma  voi  u - 
tatciuxta  l.iscui  bonis.  ff.  dc  vcrb.  obliga. 

Quartaoriturdubitatio.  Ai\mcrctnx 
pofljtdcacquifitis  cx  mcrctricio  tno  r-  c- 
i  lecmoanam  6c  dccimas  pcrloli. . .  15 
dcturquodficpergl.  qua^arguitad  viu^p 
pprrrr.i,in cap  cx  tranfmifla,m  vcibo, lici- 
_tr  -  .;  aecimis.  &  tandcmconciuditaffir- 
Ipatiucradditc in  vci bo,iIijcitis, &  in  cap. 

^onputandum.j.quaft,i.&:  rcfcrtPaiiI.de 
Cailr.ind.§./cdquod  mcrctrici:quod  rnc- 
Tctrix,qua:  pubhcc  ic  cxhibct,  d  -  •  r 
(acq  uiri  t,potcll  fac  v : .  clccmo/ .  i . . ..  |  a 
cftcommunisopiniofccnndiiiT.PaDoiiii. 
in  d  c.quia pIcriqj.Qua: dccilio lccLidu Ar-. 
chi.in  d.c  no  rutanda,non proccditin  ob 
la tion ibus , qux  ficri  no dcbcn t cx quafm 
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mcretncio.  Huiusvcro  diai  ratio  dcprse- 
hendi  potcft  cx  canonibus  prxccdcntibus, 
cadcmcaufa&quaeftionc&ibidcmvidc- 
repoteritisArcliidi.&Acgidium,vbimul- 
tadcqucErtumerctricio  cdiderunt.  Theo- 
loqi  autcm  tcnent  contrarium,  quodde 
xd  .  lucro  non  dcbet  ficri  clcemolina.  c.  c  • 
lccmofina.H.  q.5.  vbidicitur.quodclce- 
mofina  placet  Dco,fi  eft  fada  dc  rcbus  iUi- 
cite  quxfitis,  kd  omnc  turpe  lucrum dici- 
tur  illicite  quxfitum ,  ergo  facrificium  vcl 
oblatio  fcu  clcemofina  de  merctdcioof- 
fcrri  non  dcbet,  &  habetur  Dcutcr.  24. 
dum  dicit ,  non  crit  meretrixdc  filiabus  If- 
rael,necofFcres  metcedem  proftibuli,nec 
precium  carnis  in  domo  Dei  tui.  Vnde 
Auguftinus  in  Ubro  de  verbis  domini  di- 
cit,ficiteeIcemofinamdeiuftislaboribus, 

&  non  de  foenore  &  vfuris  ac  illicite  ac- 
quifitis.Reftat  ergo,quod  dequxftume- 
rctriciali  eleemofinaficri  non  dcbeat.Scd 
qux  iftarum  fit  vcrior  opinio  vidcamus. 

Brcuiterconcordado  Theologos  cum 
Canoniftis&Legifti8,Refpondetur,qu6d 
tripliciter  aUquid  dicetur  iUicite  acquifi- 
14  tum.tPnm6,quandoilludnonpoteftre- 

tiii2L-u 
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tincripci  ac^uiiVDtan  Jicut  contingitin 
furto,rapinaA'  in  vruris:quin  acquircns  dc 
illistcnctur  faccrc  rcftitutioncm,mcrir6 
dc  co  clccmofinaficri  nondcbct.  Sccun- 
doaliquid  dicitur  illicite  acquifitum ,  ita 
quodacquircns  non  potcft  pro  fc  rctinc- 
^rcncccriam  tcr^ctur  rcftitucre  illi,a  quo 

acquifiuit,vtconting!tinco,quodacquN 
fitum  cftpcrfimoniam^idocalii,  obftante 
lcgc  diuina,cxquonon  dcbct  ficrircten- 
tioncqucrcftiturio ,  illudillicite  acquifi- 
tum,  dcbct crogari  p aupcribus.  Tcrtio aJi- 
quid  potefl  iJlicite  dici  acquifitum  ,  non 
quodipf:iacquifitiofitiJIidta,fed,quodiJ- 
Jud,cxquo  acquiritur  iJiicitum  fit,vtin  eo 
quod  acquiritur  pcrmcrctriccm,quonia 
[  iJJud vocatur  turpc  Jucrum:quia quod mc 
J  rcrrixmcrctricium  excrccat,turpiterao^it: 
T  quiafacitcontraJcgemDci,tamcn taleki- 
,  crumipfaiufterctincre  rotcft,ncc  afifco 
I  vcndicari  poteft.crgo  Jicite  de  eo  poteft  fi« 

'  neIeemofina.<5cJiocprobaturLucxi6.ca. 

inquodicitur,facitevobis  amicosde  Ma- 
'  moneiniquiratis.  Mammon  enimfigni- 
ficatdiuitias,  f  quiaMammon  eratDcu«  Bj 
^iuitiarum ,  crgo  de  diuitijs  inique  acqiii^ 
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fitisporcrtiibialiquis  facerc  amieos  fpin. 
tual'  -iofina<^  largiendo,ctiadequx- 
ftiUiic...  ihacopinioncMdj- 
dctbcatusTl.u...  '^^o  :  .  ''''^V; 

lccund::.32.  qua^ft.  yi^^<-^^-^^^  -  UiXi^ni  tali- 1 
bus  mulicribus  qua:  propnc  funt  nicrctn-  ^ 
ccsi^cicntcspalamqualUim  fuicorpons. " 

Rcdcannisad  in^litutam  quxftionem, 
an do..<  L . . )  vcl  lcixanirn  cocubinaE fadum 
tcneatd   -c.Dir  dumeft^nntqiia 

litati pcnoiia;  iV  y  '''-^- 

ripolTitj&valctaouuu. 
habitorerpcduad  coituiu  pLa^iCUi. 
prxtcritum  ,donarctconcubina:  lliicda--' 
dus  pi'.  V      ^  '^offit  matrimonio  colioca- 

-talisdo- 

11  jt-  ,  • 

.  atcrrt. 
naii^.  ..... 

ficifcLccM  ■'^'ili/- 
fe  concubuia,iUoif  i:  • 
licr.ff.dc  milit.  teftam.kcui.  li  donaiciur 
futurx  eoncubina: ,  quo  M\  vai.erct,r 
Alcx.m  addit.ad  Bar.in  d.l.aflcctionis,  ncc5 
abfolutc  prohib£tur  dciurcquin  lcgari&i 
donari  polTit  concubinx ,  l.donationcs  i  nf 
concubina.fT.de  donat.vbi  iiabetur,  quod 
donatio  ta£la  concubiux,  rcuocari  no  po- 

teft, , 


tiimoniu.quiad  principio  vnlrj':-  vj  (.^'..'^ 
il  I i  do n a  ri  no rc/>,  ni » '  ■  i  ^  - 


•  - 'iicuuinain. 

onat.intcr 
- 1  u  r,t]  iiod  1  j  cct  n  oft  va- 
urcrcoinp  lctranicnin. 


tcrconcuiiimriu&concubiiiamjicetfue 
i^t^^^^atcmporcconcubinntus.Guia  cui- 
[libctpotclidon.ri  -s^^prohibca. 

"^'  ,  .-^^'^i^^i  ^lb/enti.ff.cod.tit. 

quod i. .        '  -  idmfi  donatio  ficrctintcr 

extrancosC;..guotos.Lincxtrancos  tJt  fu 
praallcg.Etquoadonario  fi^a  coitaibi. 
j  nx  pcr  Jaicum  valc  .  .'n^.^j., 

afpcciali.inJ.2.Cdcdoi.  , ....... 

^  vxorc.  nam  in  cafu  iUmsl  teftfpcdalcm 
; miiitc, vtfbc.)-  ^  non  pori]tdonarc,cr<.o 
^iiiah^siaf^^^  -  pa^anisius  communc  cft 
,  in  cotrar  ^^AquibuspatctJaicum  rof- 
;  lelua:concuij]na:donarc6cJc2;arc. 
^  I^^jt)itatur,an4concubinanopofl]tJic 
xesinftittu.tDidtcautconcubinariusnt;i 

loshabctfratrcs,tuncinflituipotcft,iccus 
fUratresJiabeat,qaiatucnopotcflinpr«! 
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iudicium illoru,Ang.ita  rcfcmu- cofuluif- 
fcconfi  i7uncip  fupcrpun6io.  Ratioclt, 
quia  fntcrj>otcft  quJErclarc  tcftamcnrum 
fratris,inftitutaturpi  pvlona.  l.fratrcs.&l. 
fratris.Cdc  inoff-.tcft.quod  proccdir,qua- 
dociret  inftitutiis  infamis  iniamia  tatti, 
propter  iUa  vcrba,lcuis  not3  macula.poli 

taind.l.fratrcs.  notat  loannes  Andr.  mc. 
omnipotens.de  accufatio.  t  Ha^cdcc.fip 
nonproccdit  in  tribus  cafibus,  inqmbus 
fratcr  no  quxrclat  tcftamctu  fratris,cna  in 
ftitutaturpiperfona.Primo,quandoiratcr 

teftator  habct  filios  naturalcs  &!cgiti  mos. 
Sccudo.quado  fratcr  qui^ucritur,  cflct  na- 
turalis  tantu.cu  no  habcat  iura  agnanoms: 
na (icut  naturalis tanru  rcpcHi tur a  quxre- 
h  ficmiiltbfortiusfiata  naturahs  lertio 

quando  fratcr  prcteritus  eftJft  mrpis  pcdo- 
na.ficutinftitutus.Etide6,ciimconcubi- 

na fit pcrfona inhoncfta  ?-n-  .  t in  prc- 
alle2atalcsediximus,tau4-;.ua  turpis  pci- 
fona  in  praiiudicium  fratns  inftitili  non  de 
bct  &fifccus  faaumfuerit.rumpetur  te- 
ftamcntum  perqucrclam,&  fratcr,cxclufa 
€oncubina,fuccedet  ab  inteftato ,  fi  quarta 

"  fit,vtconcluditBald.ia 
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d.l.i.fupm  allcgata,  Summodo in fecim- 
do  membro  dillindionisjfcilicct,  qiiando 
qualitiis  pcrfonx  non  patitur,  vt  ci  donati 
polBt ,  puta,  quia ille ,  qui  donat  cft  milcsr 
quocalii  non  valct,v^cit  cafiis  in  d.l.  miles. 
ita ha^rcdem,in  §  mulicr.vbi dicitur,quod 
^  mulicr ,  in  qua  poteft  cadcrc  turpis  (iifpi- 
cio ,  nihil  potcftcapere  ex  tcftamcnto  mi- 
litis .  vt idcm  tcnet  Aufrcd,  c  -r^n  r ,  ^ 
dicit,quodadulter ,  oteft  lcgaiv  aaultcra:, 
11  i  /i  fi  t  m  i  1  es .  E  r  i  tla   h  i  b  i  tio  ,p  ced  i  t  i  n  tan  - 
tum,quodillud  ,quodctl;rciiclum  mulie- 
ri,quam  milcs  pcr  ihi  rum  cogn.oucrar, 
J  vcndicatur a fifco,!  mulicre,tr.dc  his quib. 
vtindig.quia  cxquofTr  ircrd k^^:- .  rnrpi- 
ter  recipitur,  &  mcrito  .i  ♦ . 

l.CIaudius.vcrli.non  ad  luuxici-^iu ,  icaad 
^  fifcumpertincrjdt.  fupra-proximeallcgat. 
t  Triplex datur ratio ,  quia  milcs  prjrfiimi  19 
turomniaacquifij(feallcpub!!ca,vndcvi- 
r  f  dcturindignum ,  quod  bona  Reioublic^ 
I     dcucniant  admvirr-'  -n -i  i  •  •  r, --{^^ 

WLl  &DD. in d-l.mik 

cunda  ratio  etl     " ^ " '  ;  o  - 

nationcm  cfliciaiiir  paupciior,  vi  [)uli;ca 
armis intcruirc no potfir. Tcrria v^uo pro- 

I 
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hibitionis  cU ,  JieddcratairJii;.  t 
milit       :  ru.irionibiis  &  flci:isadulationi~ 
biisJnerci.      inacl-^rcrcret.  Onnrrai*ntio 
cll,qaani rroH-r  '  ,  - 

CCt  V  t  iniiiiv  ,  .a.t:UiL.  ^orrio- 

audaciorcsrcddantnt aaaiau,  v  i.uc  ica- 
bit  Vidorinns,  quod  olini  duni  pugnarc 
dcbcbant,tbcariae  cxpcllcbantur  a  belIo,«5c 
ficrcnianct  firniataconclu(io.  Quodini- 
lites  armatx  miiitix,  concubinis  lcufoc. 
rijs  fuis  prol")  i  br'n    r onarc 

nubitaiui  >  .lii  u  dccilio»  liaucac  lo- 
CLun  in  Dpttoribus  vS:  aduocatis.  Dicite 
quod  ficquia  dicuntur  milircslcgaiis  mi- 
litix,  (5c  in  pluribus  aequipai'antur  militi- 
busannata^  miIitia2,vttraditHo(lienrjs,in 
tit.dcdonatio.&Ioan.And  inc.de his  cx- 
t»'?  dc  icpulturis.  &  ifla  cft  commuHit»  opi- 
t  q ' J od  talcs  (uis  co n cubi  n is  cjon a rc 
zo  iiuii  poliiiU,qaamfcquiturBarf.&  AngcL 
in d.Iaffcdionis.  Scdaducrtitc^quodibi 
Bart.nullam  mcntioncni  facitdc  dodo- 
rc,fcd  tantuJii  loquiturdcclcricis,6cfjcde 
militibns  coslcllis  militia^ :  i?l:iin  rommu- 
ncmopinioncmfequiturLa  .c^iL/  .^>Ga- 
liola,inl.ccnturio.  in  ^.dubitationcpriii- 

cipali 
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pali.tl...       ^  '  '  uuhoctcucn- 

tcm,ini.        'Uiw  "  §.inii!icr.ff. 

dc milita.  tCudi  -  ^  a  vo.s cuam  aduciti- 
tc,qijiaibiBartUamiiter  nullam  mcntio- 
^ncmtacitdcDodorc ,  nccetiamin  I.mi- 
lcs.dcreiuditatAjlcdloquitur  taatum  dc 
parrono  caularum,(icut  HoO  i  n  1 1  !s,tn  m  cn 
Alcxan.ind.l  centurlo  dK..  n 
opinioncm  c(\c  tcncnd 
concubinxfua^donarcnon  pollj  luo 
cfhquia Dodlorcs  gaudcnr  priuilc-io  mi- 
litum,vndc  i  ri,uilc<i,ium  liibftirucndi iiirc 
dirc(flo  poft  nditam  hj:rcditatcm  i  6^po[l 
pupillarci^.  •m,compctirDoc>oril.ii<; 
&aduocaiL..  "■•^^  'lunus  -  ^ 
hum-anogcnc.i,qLi.au ji  ^  atriai.: i.. 
fcndcrct.l.aduocati.C.dcaduo.  diucr-iuu. 
6c  rcfcrt  Hort.in  prbocm.fiunmrcqubd 
taaduocatoru  fidcIium<Sc  iuftoiti  ludicu, 
j^itam  a61:iua  iinc  plica  duccntiu ,  fit  mac^is 
^ndifcra  quam  vitacontcpl.^f  in.i  F.tficra 
tioucs,qhabvii. .ocCiin miliU;...,.  Ma 
locu  inDodorc,qeti:\pcr^ uluu.^  >- 
icsinduccrctur  addonandumij.6cubii>a*, 
^&expoftdcduccn-cturad  paupcrratcm ,  & 
finalitcr  rctrahcrctur  ab  vtilitat:pi  ' 
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520     Berm.Cho.  Commen. 

Scd  vidctur  quod  hxc  argumcntatio, 
quaqfitdcmilitcad  Dodorcmaion  fir  bo- 
na,quiaquod  mil  f^on  poflitdonan  .v, 
cubinasjcftcontra  lUb  communc,quoca- 
uetur,  quod  quilibct  pcflitdonare  nificx- 
21  prclse  prohibeatur,tcx  quo  quilibct  cft  di- 
ipenlator  in  re  fua,  licct  illa  abutatur:  quo- 
niam  inciuile  vidctur  ingenuis  homini- 
bus,  non  habcre  facultatcm  rerum  fua- 
rum  alicnandarum.  1.  non  vlq,.  ft\  li  quis  a 
patr.fucr.  manumifl'.  &  appellatione  alie- 
nationis,venitomnis  adus,  perquemin- 
ducitur  tranflatio  dominij,  vt  DDtradut, 
in  l.fin.C.de  iurc  cmphytcu-  idco  iura  quac 
dicuntmilitemnonpoflb  donarc  concu- 
binc,vidcnturodiola,ergo  rcftringi  debet, 
vt  tantum  militcm  &  non  Dodorem  & 
aduocatum  comprchcndant.^  Scd  vcrior 
cft  prior  [cntcntia,quia  fi  finalis  ratio«Scim 
puHiua ,  quxeft  in  cafu ,  a  quo  fi  tcxtcnfio, 
habct  locum  in  cafu  cxtcnfo,dc  vtroq,  ide 
ius  difponi  vidctur  ctiain  ia  odiofis,(cd  ra- 
tio  finalis  proptcr  quam  milcsprohibctur 
donarcconcubinx,cft,  ncducaturad  pau- 
pertatcm,&  pcr  conicqucns,nc  rctrahatur 
a  boiio  publico ,  qnx  ratio  ctiam  habct  lo- 

cum 
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cum  in  cafu  extcnfcde  vtroq;  idcm  ius  di- 
fponcre  videtur  ctia  in  odiofis,ied  ratiofi- 
nalis  propter  qiiam  miles  proiiibctur  do- 
nare  concubinje,  eft,  ne  deducatur  ad  pau- 
pcrtatem,&  per  con  fequens,ne  retrahatur 
a  bono  publico ,  qux  ratio  habet  ctiain 
locum  in  Dodore ,  qui  tanq  uam  vir  ci^be- 
niinatus  &  impudicus  retrahcretur  a  ftu- 

dio&confultationcpatrocinioAIcclura, 
&  fic  ab  vtilitatc  publica,  idco  con  fidcrata 
ratione  finaIi,prohibitio  legis  cxtcnditur 
adDo<^orcm  &aduocatum. 

Vitimo  loco  vidcndum  cft.  An  cxcnci 
coftituti  i  n  facris ,  pofiin  t  cfficacii  cr  dona- 
recorumconcubinis.  t  Concluditc  quod 
non ,  argu.  1.  milcs.  ff.dc  re  iudicaraA'  cius 
cfFeau,6cibi  notatcgl.  in  I .  milcs  ita  hitc- 
dem.in  §.mulicr. ff.de  milit.tcflam  quxiu 
raloquunturin  niiIitcdonantc,vci  lcgan- 
te  concubina^,  crgomulto  magis  dcbcnt 
haberelocuminmilitcccclcftis^nilitiar^vc 
ibidicitBart.pergl.ind.I.milcsAinJaffc- 
dionis,quod  iura  irritanria  dcnarioncm 

faaam  concubincc  pcr  militem,habcnt  lo 
cum  in  clcrico.idcm  tcncnt  B^r  <!s:  S^^ly.in 
1.2.argucndoarpedah. C.  dcdonat.intcr 

5 
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V-  -  M  V    ,  .ciii,Hollicn.6cIoan.AiKi.iii 

nAt.intci-viriur.       .^reir  ^  ■'  ' 
cxolTicij,depraeiciiptionibii 
norm.inc  i.de  clcrico  a-groiantc, vl^ 
pluribiis  concludit,quod  quantum  ad  pro 
hibirioncnrmiles&clcricuspanficantui 

quiamiics  icxa.aus  iionorabilior  non^cft 
clerico  c.duo Tunt.  96.  didin  6c  refcrt  Ma- 
lumbraRicardum  ita  difputando  tcnuilic, 

qucm  (eqnitur  Bar.in  d.Laffedionis,  6:  cla 
riiisinl.muliGrcdehis.quib.vtindig.ha:- 
,j  rcr.auferr.  f  Etiftaeftconimunisopinio, 
qiiani..vi>uturAuil-cd.indecifi.H.5-vbidi- 
at,quodac^''---'^%^'  -uopotcft 
legareadulicuu,  uummodo  .      ^-tr-n  . 
armatarvci ccclcftismiHtia? ,  qicjL.ic 
hoctencntcniin  d.l.mulicrcm.  Ratiacfl:, 
quiaclericusdiciturmiles  c.miiita:  q. 
1.&  i-cfert  Alcx.in  d.  I.  Centurio-  quod  pri- 
utlecT'''  -  onv^iaiiira  cxorbirantia  fncicn- 
tiamcuLRMK.:!  dc  miiitcarmatxmiiiLKt, 
habentlocuin  militecGclcftis  miiitix.Pa- 
nor.in  c.Epifcopus,cxtra,de  prxbcn.  6c  di- 
o;nitatibus.<S: in c.quxrcla. de iiu-eiur.  hoc 
idtMT)  tcncr  MatluTilan.innotab.^i.  licet 

Socv. 
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^       ^  ^       . .  .onc.  Scd  prac- 

iiscd  .  -^^,4Uiarationnalis,qujccft 
in  miiirc ^ Doclorcnea miiitia  d: lcdura 
ivtraliantui  proptcrpubJicam  v  tilitatem, 
vendicat  nbiJocuni  inclericis,  ne  ,i  d»"ui- 
nisdiilrahantunquiaint^snon  nii'     ,  ,  J 
maiorvcrtiturvtilitas.vn...  ....  ,,na« 

,  bar,<^Moylcs  orando  vinccbat  ^  mijC 
fis  rcftat ,  quod  donatio  vcl  lc5.vu Ui  u 

concubinrcpcrcJcricumdciuivimpioba. 
Uir.Infcrtur  cx  hoc,qu6dpro  donatione 
faaaconcubinxMionpotcrit  ipfa  habcrc 
adioncelKcaccm  contra  prefhvr':T« '  m  co- 
nantcm,(ircstradiianon  .       ,  nrrk 
liis,qua;lunrturpitcr  p-omi-^^  ? 
adio.l.z.C  dcc6d;    '  ^iir.cuL  ^.umvsao 
natar^cfk  mc6Q\}hu)^  aaditc\6cdcric'vcl- 
lct  illas  rcpetcrc,  vclnt  cx  con  tradri  i  nurili, 
&  a  uire  rc,f  biitoxcrte  no  poUct.qa  in  pari 
caufa  turpkudinis ,  ficret  mclior  'condirio 
.  poHidctis.per rcg.hi  pari,dc  rci-  iu.m  6.  Et 
notctis,9Jicct  tfacerdoti  nodcturrepcti^  24. 
tiorerudonataru&trariitaru  iph  cocubi- 
nx%jtamcabfp]ute no crut i  focafiasrcd 
ab  ca  taqi^fona  incapaci  p  hlcii  aufcrctur. 
bcd  an  iite  res,donatc  cocubinepcr  clcrica 
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524  Ber.  Chok.  Commen.  j 
acquiranturfirGoimpcrij  ,hoceft,  tcmpo-  ' 
rali,vel  fifco  ccclcfix ,  dicam  infra ,  dc  filijs  , 
faccrdotum. 

Prxdi<5taconclufio  non  proccdit  m  tn- 

2  btis  cafibus.tPrim6,fi  clcric''  DoAor, 
vcl  milcs  iurnnr^l-it  didam  donationcm 
oblcruarc:quia ^iramcttim  f-riAtadum 
aliasalcgeimprobatam  valei-,s  ^  .n  tcrmi 
nisinmilitedcciditdominus  -^  -^'^  '  rc- 
truciaDodorCatluirccnfis,  iai.i.ui3  no- 
tab.ff.dciurciuran  Roman.confi.4^inci. 
ad  primum,qui  rcfcrtFcdcricumdcScnis, 
ita  confuluiac.&  Antho.de  Butrig.in  ccu 

26  contingat.de  iurciur.tquiaficutintcrcon 
iugcs donatio firmatur  iuramcnto ,  ita in- 
tcrconcubinarium  &concubinam :  quia 
inter  cos  iurc  ciuili  nulla  autparua  crat  dif 
fercntia,nifi  quantum  ad  honorem ,  &  di- 
gnitatcm,vt  in  d.  §.  parui  rcfcrt.  Sccundo, 
non  procedit ,  quando  donatio  cflct  f^cla 
concubinaepcrRcgcm,vclprincipcm,qui 

cflct  fupra lcgcin  >  tccundum  Bald.  456.  & 
in  confi.232.  incip.rccolo  mc  conkiluil- 
fc:quia  Rcx  non  prohibctur  donarc  vxori, 
crgoctiam  potcritconcubinx  proptcr  ac- 
qiiiparationem,quxprohibitionemccfla- 

rc 


Ctl.a 


In  Tjt.DeP^^b.  Concvb.  525 
rcfacit.  Ratiocft,quia  ciim  Rexinrcgno 
llio  tencat  locuni  Impcratoris ,  talcs  rcga- 
lcsdonationes  collarasin  vxorcs  vcl  con- 
cubinns,ltgibus  non  fubijciuntur,  quantii 
adinfinuationcm,  vel  capacitatcm  pcrfb- 

narum.l.donationcs.Cdcdonat.intervi- 
rum  &  vxor.&inl.  lancimus.  C.  dc  don.ir, 
6c  cum  hac  limitatione  rcfidct  Oidra.cofi. 
23i.fub.rit.dcdonat.6ctcil:am.Terti6,non 
proccdit,quando  donario  cnctfaclnfilio 
in  potcfcatcquo  calLi  valcrct .  ncfi  ciTor  fa- 
da  mulicri  extranca- .  6c 
confuluitPecr.de .  ...cha.in 
cipdubiumfacir. 

Cir  :a  iftam  vltaiiam  ianitarioncm  du- 
bitatur.An  (accrdos  proprcr  bcnc  mcrira, 
•Sc  gra  t  iiita  fcruitia ,  qua:  rcccpit  a  concubi- 
na^poiritillam  hxrcdcm  inftitucrc,autci 
aIic]uidintcrviuos,feu  tcftamcnto  rclin- 
'qucrc  ita ,  quod  ipla  cfticacitcr  poffit  ralc 
donatumrcrincrctPiito^-  ^ftediccndn.  17 
aut  taliaallcgata  (iuit vcra ,  cvprobari  pof 
funt,tS:vaIct  donatio:quia  licct  donatio 
prohibcatur  intcr  pcr/bnas  prohibitas,  vt 
intcr  patrcm  &  filium ,  maritum  &  vxorc, 
iaccrdotem  ^  concubiaain,  tamcn  dona- 
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liam  «5cdiucrlainac6clirione  fuiipiiu:iac»./ 
propricnon  poicftdicidc  o,iedcuii 
dam  dcbiti  naturaiis      ;  utio ,  ^ quo  na- 

t  ur  ! '  ri  *r  c  rn  ^  ob  J  i  'r"»  t  n  s ,  !  t  o  b  1  i  ^ 'T!  t  i  o  vo- 

hcercduatis. 

Fortiticatur  hxc  dccifio  pcr  ca  qua^  tr. 
d  iin  t  Fl  ori  a .  3c  DD .  i  n  1 .  qui  tc  fbm  cn  t  um 
fr.dcprobarlonibiis.t?<:  in  1.  cum  onis  dccc- 
dcnSjinfin.lf.dL  .   ,  .  ^..ucH  mi 

tcr prr ''^itas pcrlbi  ^narc  - 

tcri  coiiuadus  non  ^  r ,  lcd  cx 

coliationc  icruitiorum  &  bcncmcritoru, 
laccrdosad  rcmuncradum  naturalitcr  cft 
obligatus ,  crgQ  rcmunCrando  concubinJ 
aqua  h."i>^!iir  mcritn  &fcruiria,non  dicir^ 


.1  obIia;ario  ad 


ta  & '  ^  ^  cll  vcrii  m ,  d u lii  ta n' 


natio  icuuincratoria  noexccdai  bcuc  uic- 
rita,alias  iliud  cxecfiiuum  reuocarctur  per 
lcs:itimos  fuccclTorcs.  Si  vcro  talia  (cruitia 
allcgata  non  pofTint  probarijtunclumus 
in  caiu  prohibitiuo ,  v  t  no  teneat  donatio, 

Ucct 


f       In  Ttt.  DePvp.  Co^ 

ccpili....oncubina  rnliu  giatuiralcruuja- 
qlii  '  '  ^  trcrtio&narratio  bcnc  mcrito- 
ruUi;iioiiiducitplcnam  n.ce  iplcnam 
probati^  qnia  fuitcmanata  mtcr  ->$ 

pcrfonas  prohibitas.  Vtin  duobus  lunbus 

lupraproximeaJ]cgatis,quibir.concordat 
tcxtus,in  I  f;roftc.m  vcr^-  -  itcmcnim 
cxpca j  ..^ff.dcCaru  ci ; .  i  pccul.in  q  lu- 
busdir-  ^quodtahbus  vcrbis  narratjuis 
nondaiui lidcs,quoniam pbfiantc  rvchi- 
bitioncdjda  al]brtio  adiccTa  pra>(hmiftT 
m  fraudcm  Jcgis,vt  in  cafn  rYn'vf>o  r. 
Juit  Dccius,conii.i32.LnL  ^ 
Juni.  Scd  quid  Ci  preibytei 
dcber^  deccm  concubin  iu^  cx  cau  la  u- 
tui,uua  luratiiucr  viuos,vdifi  vltjmn  vo- 
luntatc^an  pra^fumatur  conkiho  fiuirc 
tatla m  fraudcm.  dicam  infla  in  jDarc-' x 
Jpuriorum,in  verfi.  fihos ,  ex  tal , 
natuprocrcatos. 

hlicosconcubiniXtci 
i  liUsmfuo  robo/c ^tr- 

manfmis. 
Y  M  M  A  K.  I  V  M. 
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/  DtLtm')  caufj.  fiiit fltgttium  libtdim. 
2  Pcend facerdotum forniutium  exfacr.tfcri- 
ptura. 

^  CUrici  in  f^cris  conftittai  fi  vxores  ducant, 
qnomodopmindebemt  vltra,  irregiUA- 
ritatem. 

Cleficui  defd&o  contrahens  matrirnontum 
njiaeturde  h^reftfujpectus, 

5  Miffim  /jotonj  concuiinan'}  fcienter  nullH4 

*  audtre  debet, 

6  Notoritu  concubinartm  fi celebrat  vel  exe- 

quifur  officium fuum,ejlirregular'is  ipfo 
acto. 

7  Celebranfaciensfacerdotemfciensillu  con- 

cubmanumypeccat  mortaUter, 
$  T^tonc  concubinartjfuntfufpenfi ab  officto 

quo  ad fe    quoad aliosJato  quodmoni-  , 

tio  illa  tnteruenmt, 
p  Clericus  quanttmcunq^fitfornicariitSyfi  ce- 

lcbrat  conficit  verum  corfm  Chrisii, 
10  ClericiMpro  ftmflicifornicattone  non  debet 

deponifedalias  d  ebet puniri  arbitrto  itt 

dtcis. 

ji  Melit46  eft  quod iidex  reprAhendatur  dc  mi' 

fericordia  quam  de  rigore, 
iz  Sacerdoscognofcens  mnlicrem  fohta  m  di- 

citnt 


In  TiT.De  PVB.CoNcrB.  J2J) 

atur  tAntum(imfUxfbrnicatio. 
t}  ludwsinpuntendo  dertcos  concubinarios 
no»  cmonesrigorofos.fed  mifericordes 
'njeqHtdebent. 

14  Cler,cH,proftermendacium  non  venit  de- 
f/unendtu. 

15  tormcatioin  Epfeofo  6-C4teris  Vrdatiseli 

d!gmd(f,ofit,one,qutaimisnon  eH  fim- 
piexfornicatio  de  luris  r,gore 

16  P^P^nondilfenfitcrcacognationemlhiri. 
tuakm,fcu4C,rcacarnakm. 

DEpoenis  A  iureftatutispro  concubi- 
natii  occulto,(eu  pro  finiplici  fbrni  - 
cationc  vidcndiim  cft.  Idco  dicitc 
quod  pro  iftis  grauis  poenaimponitur,ex 
quoculpacoram  Dco  rcputatur  grauifli- 
ma,proprcr  quod  intercmpta  fiierunt  vi- 
S'nn  qmnq;  milliahominum,vtIiabetur 
ludicum  2  o.cap.vndc  Sodomita:  &Gom- 
morrxi  tclle  lofcpho ,  &  alijs  Hebraicis 
fcnptoribus,diuitijs  &  otio  florentes,5^ 

omneIibidinisflagitiumabicrunt,itaquJ 
dcm  vt  vulgo  mares  patercntur  mulie- 
bria.Horumanimos  libido  intantumin- 
cefferat,_vtncdum  ab  hoftibus  violandis 
abltineret,tquapropterdiIuui;caufa,  fuit , 

U 
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nultiplicari  fu- 

'"!rnt,  vidcntcs 


luxuria.vthabcinr 
curn  hdrnii 


perterrani,6cfilios ; 
iilij  Dcifiiiashomi 
rcnt,acccperunt  fib 


dominus  ,dixit:dclcb<»  nonuncin  ,qucni 
crcauia  facic  tcrra:,  pondcranda  funtilla 
verba ,  vidcntcs  filij  Dei  filjas  hominum; 
pcr  fi  lios  Dci ,  i  n  tcH  i  gi  m  u  s  faccrdotcs  &  a- 
liosccclcfiiv  rinrifiros,  dl  quibUsMn  Pfal. 
Dauiddicit.  i  ^  ^'xi  dij  cfiis,(?^fi .  , .  ..ol- 
fiomncs.pcrfiiias.iutci  '  im,qua- 
rumnuptix  fihjs  Dci  fiu  i  r.nt  intcrdidse, 
omncs  rniHicrcs  intelligimus  ,  a  quibus 
omncsprcfi:»}  :bftincredcbcnt.  Sicut 
crgo  proptcr  ;  um  1  qui 

cimifiliabus  hc,...  'n- 


ncm  facerdoturn ,  alij  qu  v 
rundem  fiibditi,fbrnicaioriam  5c  inhonc- 
fiam  vitam  fequentes ,  ipfi  cum  cifdciil 
prcfl^yteris  in  flumina  dcmiiationis  x- 
tcrn^e  pcrcunt ,  &:  miferabilitcr  fubmcr- 
$!;untur. 


fcreoiiiiiia  aaii 
intericrunt  ^  fic  cciam  j 


iCano- 


Prae- 


i  jn  T  /  r 


1  ur tcrea ,  T quod  ioniicarij  faccrdor- 
grauipa-nadcbcantpuniri.fiuirlcvv'.^ 
nsrcaamcntiin  argumcntmii  niu. 
dun:i  dicitur,  quod  i 

"jSL.  :  >  ninUcgcunproliibitHscrat. 
Idcoaommus  propter.hociratus  dixit^id 

Moyicni,toliccunck.sprincipc5cVfnf;.n 

dccosin paribulo,vtaiicrtatur [iii   ^ 

abi^.d,dixitci;^ 

il!odicvi2;inti  qij,  jnj!'-,".  ,    '  '"'^ 

rih„.  •'''ccsciininnilic- 
riDus  ancni*'       o- ht;  • 

rrrnfTl  ^  piniltionc  /uut 

ClCUlll  ,  C;UaJUO  W.  drhf-n-  r>,,    •  • 

Wcrdotcs  fornicnrii ,  ,H,i1i  '^' 

dc-bcnt  vcri  fiii,  ifeoHt;,.  ,  .".uibns  <,  i! 
rtis  coitns  vtras^ue  lc       -r;,/:,..  ;.  . 
ftus, 

Vitcriusfcciti!laaa..K>;v;.H;ii,si.,eap 
qi>od/icutcarnalc  nir.tri„ionium  S 

U'furptoptcrfoIamforn,cationcmSvi; 

ab-.xorctornicantcfcparatur&eccrr 
quanto  inagis  /.acerdos  ,  qui  cft  /no n  '  i ' 
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532        Bf.  R..  C  H  O.  C  OxM  M  E  N. 

qiiam  quodChriftianus  a  Deo  fcparetur 
&interomncs  aliaspocnas  cenlualcs&a- 
auales,quas  damnati  patiuntur,illa  fecun 
dum  theologos  rcputatur  crudclior,qu.-E  il 
los  vifionc  Dci  priuat.  Apparct  ergo  quam 
grauis  pania  plcdi  dcbcant  lacerdotcs  for- 
nicari),ex  quo  pcr  fornicationcs  i  nducitur 
poenaperpetuaA^ndcadCor.5.ca.legitur, 
quodPaul.  Apoftolus  fluhana:  tradiditil- 
lunifornicatorcm,  qui  cum  fua  nouerca 
carnaliter  pcccaucrat,vt  a  Diabolo  crucia- 

I  retur.quia  ncque  fornicatorcs,neq j  idolis 

feruicntcsjncq^  adulteri  rcgnum  Dci  pof- 
lidcbunt ,  vt  ctiam  habctur  ad  Corinth  6. 
ca.  quia  opcra  carnis  funt  manifclh,prout 
cft  fornicatio,  6c  qui  talia  agit  non  intrabit 
regnumDci,vtlcgituradGallatas.  6.  cap. 
6i  ad  Eplicf  5.capin  quo  dicitur,hoc  fcito- 
tc  intclligcntcs  ,  qucd  civr  is  fornicator 

.  aut immundus,aut aiiarusAi  - -  ^ ft idolo- 

'  rum  feruitus ,  non  habct  hivrcditatcmin 

regnoChrifti.Idco  nifi  quis,raaximc  facer- 

'  do3,abftinucritafbrnicatione,falus  ipfief- 

fe  non  poteft.  Patct  crgo,  quod  fornicato- 
ribuscrit  fepulturn  iaftagno  6cinigncar- 
dentc^^fulpluux. 

Poilrc- 

l! 

t 
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Is  i  i  T.Du.  Pvn.  CoN  c  VB.  535 
Poftrcino,  dubiuni  non  cft ,  quin  facer- 
dotcs  fornicanj  a  comniunionc  clcrico- 
runirepcliidcbcant  §.(iquisautem.inau- 
tlicn.de monacli.coll.i,  vbidicitur,  quod 
fi  pre%tcri,  Diaconi  aut  (ubdiaconi  rcpc  • 
riantur  concubiiiashabcrc,  aiu  \  'tam  lu- 
xurijstradcrccxcluduntur  niodis  omni- 
busacicro.taliscnim  cxciulio,(ccundum 
opinioncmCanonirrarum,dcbctintclligi 
dcrulpcnfionc  ab  ofncio,qua:fitad  tem- 
pus,vcl  dc  dcpofmoncquxlir  in  perpe- 
tuum  Et  idco  li  prciby ter  aut ali us in  ^icri« 
autminoribus  ordinibus  contlitutus,du- 
cat  vxorem  aut  cocu bi  nmi  habcat  palam, 

autoccuIre,ftatimcadatabordinccccIcfia 
ftico.§.dicimus. in  auth.quomodo  opor. 

Epiic.coli.i.3cincdeccrnilnus.2S.di/i.  vbi 
dicitur, dccernimus ,  f  vt hi, qui in  0:dine  ? 
fubdiaconatusfunt,  &:  fupravxo  .aixc- 
rint,autcocubinas  habucri  nt  ,ofIicioatq  5 
cccleriallico  bencHcio  carcant  :  idco  fi 
absicnoneiccerirr  vjxcnnt,adi- 
gnitatcgraduum  iuat  c.tcludcndi,  <?c  ii ad- 
moniti  bis aut ter,  indurati  perman(cri nt, 
pcrfuos  Epifcopos  curiar  fcculun  tradan- 
tunquia  ipfcindignumfaccrdotiolc  iudi- 

Ll 
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.v;4     B  E  R..    C  H  OR..  C  O  iVl  ^  <  ^ 

car.§-prcfl\ytc^^  iciand-.Ep;  ^.•^^n.u-  l.z 
'^-jy  tcai.i/ .  difc  diim  d}cit,(i  ptcib}  - 
.  AOicm  diicat,ab  ordinedcponi  dchct» 
Uvi  tcituririvp,iilaris,  vtncqjiniulce- 
pris  ordmibus  poilit  mi  niftrarc  ncc  ad  ma 
iorcs  llifcipicndosadmitti.  Etiuraqua:di- 
cun .  y  4.  .od  cic.  >  ^  contrahcns  matrimo- 
nium,dc^  ^  noniabordine,dcbcntin- 
tciligi  iccuiiuUiU  Archid.  ibi,  id  cft^ab  offi- 
cio  &  bcncticioiprcctcrcacdexcommuni- 
catus  ipfo  iurc,v  t  in  clcm.vnic.de  conian. 
&  affinit.cuiusabiblutioab  Epiicopo  rcfer 
4  iMrarcddTtn"-.  tPraEtcrcadeh^ercfividctur 
.  ^  -uuo.  V  .proccdaturpcrinquifitorcni 
c      •  - .'M-f-^  ..c- ..1-...,  oen-^s pra-didas , pre- 

Ibv  Lcr  vcl  iii  laciis  conftitutus,  fi  fub  fiuura 
matrijinonij  virgincjn  violauit ,  tcnctur 
pcena  ftupri ,  6i  vlrra  dcfofitioncm ,  in  ar* 
diori  carccrc  vcl  monaiicrio  dcbcr  detru- 
di.  Scdanclericus  bencficiatus  co..^.  .;hes 
matrimoniuir'  ^"ipfb  iurepriuatusbene- 
fi  ^  vcl  an  ic^iJiratur  ientcniia  ,  ponit 
Auii.cd.  dccilio.  24.0.  6:quidfimatrimo- 
nium  crat  nuilum,dixi  fupra,  in  pra:latio- 
nibus. 

:  Contra  prcfbytctos  fornicatorcs  tacit 

illud 


l  i  T.  P  Co  S3;> 

iilud>(Juod liabcjturincap.  nuUus , cum Tc- 

qucnti52.di{liu.  tvbicl''cfru!M-HK>dnuIlus^ 
audiat  ^-liflnrr,  ihcrrd  f^^. 


C:i''!  >' 

Cl:-..l  . 


bctu 


quia  laiis  c'jC> icus  c.v  i } otoii 
eiirurpcnfLis  ab'of^icio &  bcm iicic 
fomnibus  a(3tibus  ordinum  ;mdi;{ 
fulpcnfus^qujmdiu )!!  vitijspc  ^ 
fi  intcrim  celcVat,.^       -  ua^Mr  oil 
ctiamlcmcl,r^-?.-iii.         ,  , 
dumlnnoc.  ...  •cnfem;Aix.... 
con u m,&  A n !  ^ '  i  c  B u t rio  in  d.  ca . 

*  vcftra,dil pcn (.ivior c rapx indigct.  -flmb j 
f^musdico,quod  q.iicunqj  <i:ommittita- 
licui  laccrdoti,  qucm  (cit  eile  in  pcccato 
mortali^aliqucmaduAiccclefiafticumfa- 
cicndum,  ficja-quaturralem  aaum,cer- 
tc ille ,  qui  ei  commUit,  peccat  mortali-: 
tcr:quiapracbetilli  occafior  —  ^cccandi" 
li.iixi  iubcns&far V  ^depccua  puniuni 
rur ,  vt  refcrt Hiciuuuaus  incpiftpla bcat 
JtiiicbijadDamafum  EpiicopumPortuc" 
fcm  { ic  diccns ,  qui  iura  fcit  n ic" 

Ib ;  tcri  agnofcit,&:  eum  pro  le  ccVbrn  rc  fa- 
cit  ,  fit  eiufdem  pcccati  co::       .  ncc 

Ll  4. 
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556    Eer..  Cho.  Comment. 
norij&pcenae  particcps.Ratio  cft,quiaages 
&confcnticnsparipoenapuniuntur.:.i.de 
off.&potc.iucI.deIcL^..i.ctaliacomiLtentc 
contra  adus  diuinos  excufan  tur  a  Fcccato 
mortaii,ni(i  iura  ignorcnt,vt  dixi^quatuor 
rationibus.Prinia,  vt  cum  talestordotcs 
yiderint,fe  &  fua  lacrificia  a  popnlo  conte- 
ni ,  rubore  vcrecun^icE  confufl  facilius ad 
9  poenitentiam  prouoccntur.  t ^ecunda  ra- 
tio,quiacIerici  notorie  concibinarij,funt 
fiUpenn  ipfo  iurcquo  ad  fc  d  quo  ad  alios. 
c.qU2Efitum.dccoliab.clcricmuIier.Tcr- 
tia  ratio ,  quia  exiftcns  in /Jcccato  mortali, 
yclaliomalo  itatu, vteCpublicus  concu- 
binarius,nullum  aduir  ccclcfiafticum  ex- 
f  qui  potcft  fine  nouo  i^eccato  mortali.Vn 
dcDcus  non  fblumopera  malorumnon 
acceptat,  imo  facertlos  exiftens  in  pcccatq 
niortalijvel  in  ftatu  vchementi  &fufpca:Q, 
in  omni  adu  fuiordinis  peccat  mortali- 
ter ,  fiueaudiat  cronfcftionem ,  fiuc  abfol- 
iiat ,  fiuc  prxdicct ,  fiuc  aquam  bencdicat, 
fiue  afpergat,  &:afortiori, fi  cclcbrat.  Et 
jdco,fi  non  eft  in  propofito  peccata  firmi- 
ter  dimittendi,aut  vere  contritus,vt  com- 
niuniterfunt  concubinarij  fuperbi  &intc- 

perati. 
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In  Tit.  DePvt^.C-  cvb  5J7 
peran.fitalis  centies  con<ucatur,nonab- 
lolmtur  ,quia  derifor  confefllonis  ar  pdla. 
tur,in  c  irrilbr.dc poenitcn.  dift.j.  Quarra 
rauo,quia  bcncdiftioncs talium  concubi- 
nariorum  conuertunturin  malediaiones 

c.fiquiruntprc%teri,gi.dift.vndedomi- 
nusloquens  prefbyteris  malis&concubi- 
mri;s  per  Malachiam  Prophcram ,  cap  2 
^icit,  maledicam  bencdiaionibus  veftiis' 
Scimus  enim  quoniam  Dcus  pcccatorcs 
non  cxaudit,vt  habetm-Ioan.p.can.talese- 
nim  lacerdotes  incurrunt  multas  ipcciaJcs 
nialcdiaioncs,quscnumcranturDcutcr 
i8.&Lcuit.  16.  Exquibus  ratcr,qu6dpre- 
Ib}  tcr  concubinarius  celcbr.Mis,  vclcum 
cclcbrari  6dens,arquali  poena  puniuntur, 
idcoftatutum  fuit,m!flas  taliumnonc-ns 
audicdas. 

Iftadccifio  procedit,  quando  funt  no- 
tprieformcarij ,  quocafu  vitandi  funt  in 
oftici,seccIcfiaft,cis,  pofito,  quodnulla 
monitio  interuenerit,  fccus  fi  crimcn  non 
iit  notorium,tuncin  ofliciis  non  cficnt  vi- 
tandi.vtcftcafus&ibi  Panor.in  d.c.qua:/!- 

tum  Iftamdecifionem  fcquiturGuidoPa- 
px.  dccifio.758.incip.fuirdubitatum.  vbi 

.   U  5 
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conckiditA]UOii<:icricus  ijocoric  concubi- 
narius  celcbrans  incurri^  i  pfo  faflo  irrcgu- 
liirinttem^ourji  infbiurceft  fuipefus  abof- 
j<.  n  :id  al  iosridco  (i  lc  iili- 

veniuiU  puuicnui,uoccft  piiuancli  (uii>  uc- 
ncftciis,fecus>(i  coi^cubinatus  cllct  occul- 
tus,c|uia  in  hoc  mundo  pcccata  latcntia 
non  hibf^ntvindida.Notatctameh>quod 
licct  > ^  luanmmrnnqj fitfornica^ 
riiis,taaicn  vcrum  a  ^  .  '^riO^ 
tcr  conficit ,  atqut  '  ~ ' 
quia  qux  (an^la  iuiii  ,  coiuquiiiaii  uou 
poniint. 

.i.liaautcni  pcena  impDnitur  clcricis 
forniciitibus;  vt  iilis  perfeptcni  annos  ini- 
pona....  ^>oenitentia  falutari'^ , vtin  c.  hoc 
ipfuin.30.p.2.Vc''  ^ '-•''^^^^nnj,,^,.,^,  ^ 
na  fu(]3cnfiouii>       .vUi    .  ainicatiou 
clericorum,cxtra.uccohab.clcr.  •  ' 
tur,quod  11  pref[ry'tcri,  vel  ali  j  in  facriii,  coi  ■ 
ftituti ,  concubinas  habcre  probcntur,p« 
i  lifpcn  fioncni  &  intcrdidi  lcn  ren  ti 
bcntcv.,^..v'r=.^'.isdimittant;,..     .  • 
ftrafufpici^  uv  illis  habcri  non  pclK.  ^ 

illas 
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^ias  uabcrc  prciuni  |Mcrin  t,pcrpc  - 
wxcoai  111  miicarion  fs  f  >^'':  ui- 
M 1 :  ,.x li  inoniti,cas.a    nft  e»*c:  .f. 
fi'      .clciiaftfcisfTm'^  : , 

ipcnlicnsd 

nu;spL:^.,_..orunti.ioiiccii.oi,ijcutadcx- 
tirp.indair  -  "     -a.dccohab.clcr.cSf mu 
.Ha?c  pi  cLaiaa  dcci/io,  q  ua:  loqwv  ■■  v  i  n 
  pfcibytcro,habcr  iocuni  in Epifa:>r 

■  v>nuliam  lccLuii  dcLct  fi:?.bcrv  iviiji 
autcumcaiiabitarc.S;  ^ 
probctur,abf:-:r  ,   ,  '^^^ 

numo£icn(i.c  .v  ...u^tuunj  feccrdotio. 

■  S-P"         ■5ciftl^pifcopo.  C.ticJ;..iic.& 

Aiiapcrn.r(m|ionitur(l>cundunicano- 
nes  Apoilolorum6:  .uaontatcmSandi 
^yiMe(tti,quaE  indwcit  dcpnf:-.^;^ej>.  •  la^ 
Jiocuc non eftin  viu , dc qi; .. ^it . in c 
pidoytcr.sj.dift.rotcria&r  v  ixiinnol 
nunturpaua^accrdoi:'  .maiido 

punianturgrauiter,a!u,Luiiao^rauius  ■^li- 
quando  iuil-e,a!iquancio  pcriudiccsccdc- 
i'a(t.costcncturmediavia:  Aii;autciTidi- 

cut.vtGotTr.iniiim.int.decoiia.cler.que 
rcfcrt  Pano.in  d.c.  at  li  tlcr.  c  !l  lornicatio 
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540  BER.M.  Cho.  Commen. 
lit  notoria  6crcandalofa,debet  (acerdos  dc 
poni.c.quani  nt^dccxccir.  pra:lat.  Alij  aute 
diftinguunt,quod  aut  fornicatio  cft  quali- 
ficata,vtquia  clericus  monialcmcarnali- 
ter  cognouitjVcl  cft  iniufta  cum  adultcrio, 
fi  vxorem  alterius  tognouit,vcl  cum  inc(C 
ftujfi  confano;uineani,vel  aftincm,vcl  filia 
lpiritualem,quam  audiiiltin  confeftione, 
vclquanibaptizauit,vcl  quamlcuauit  dc 
facro  fontc ,  vel  li  prcft)y  tcr  in  vxorc  virgi- 
neni  duxcrit ,  iftis  cafibus  ficri  debet  dcpo- 
fitio,  vt  in  iuribus  fupraallcgatis.  Alij  au- 
tem  dicunt,quod  fi  clericus  fuerit  fornica- 
tus  cum  fo!  uta  ,  cnm  qua  de  praediclis  for- 
nicationibus  qualincatis  nihil  pofllt  im- 
putari , tunc  fi fit  in  facri^  cOnftitutus>  fict 
dcpofitio  fccundum  ah^uos,  fccus ,  fi  non 
fitconftitutus  in  ficris.Scd  vcrius  cft  vtdi- 
camus,quod  licct  dc  rigorefit  dcponcn- 
dus,ttamen  de  ccquitateproiftafimplici 
fornicatione  non  cicbct  dcponi,  6c  hanc 
humaniorcm  lcntcntiam  amplcdimur. 
pcrgl.inc.Maximianus.  81.  dift.  &glofl^.in 
c.lator.2.q.7.Corf  in  fingu.incip.  fornica- 
tio.qui  allcgat  tcx.  &  gl.  in  c.  prcfl^y  ter.  8  2. 
dift.  <5cifta  cft  communis  opinio,quam  re- 

fcrt 
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InTit.  DePvb.Concvb.  541 

fcrtDcciusind.c.atficIcrici.&Ioan.dcA. 
nania,in  c.  fignificauit.de  adult.  &  Ioan.de 

Salua,in  tracb.bcneficiorum.in  3.par.  in  q. 
S.vbiconcludunt,  quod  pro  fimplici  for- 
nicatione  clcricus  punitur  arbitrio  iudi- 
cis,vt  plenius  ftatini  infradicam. ' 

Alij  autcm  dicunt,qu6d  prclbytcri  con 
cubinarij  primitus  dcbcnt  admoncri  ca- 
iionicc,  vt  fuas  concubinas  cijcian  t ,  quod 
ficcfrarenoIucrint,pocnaintcrdiai  /u- 
Ipcnfionis  muldcntur^&dcmnmfi  con- 
tumaccsfiLU,pa>nadcpofitionis  punian- 
^  tur.  Ahi  autem  dicunt.vtPanor.in  d.c.at  fi 
clcrici.quod  punitioiaorufornic,uium  rc 
manctinarbitrioiudicis  ccclcfiaflici,qui 
confidcratis  qualiratibus  delidli  &pcrfb- 
narum,fi  fornicatio  ilt  notoria ,  vcl  occul- 
ta,vcl  fcandalofi,  &  ctiam  attcnt.i  conllic" 
tudmcmiponctpoenamautfufpcnflonis 
autdcpofitionisbcncfici;,vcIpaticturaiia' 
poenam , qnam  arbitrabitur imponcdam  ' 
dum  tamcn non graucm,fed  miticr,-Pi  -.r'- 
bitrctuntquoniam  mclius  efl,qu6d  iudt^x  n 
reprxhcndatur  de  mifericordia ,  quam  de 
rigore,c.aIiigat,26.qua^fl.fin.ex  quo  hodic 
pauci  funt  fmc  vitio  carnah ,  vt  dicit  tcx  in 
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54        ^  F        •  C  'T  o.  C  O  A .  . 

Cardi ii .  i  .  clcm  .1i n .  d  j  h xreric .  (5c  S p c w  u  - 
] a tor i n  1 1 L . d c i n q u i  1  i li o n c . §  3 .  vcr  1  i  q itod 
ficrimcn,  &  Angcl.  de  Vbaldis.  in  g.qni 
Pco.in  anthcn.  quomodo  oportcatEpi-. 
fcopcsjdicimt  notorium  Ibrnicarorem a 
i  iror«  !•  ^rio  cllc  fufpenlnm. 

"  quod in  i.;.vrdote non 
■  fornicatiojied  adulrc- 

i.a.  jui.  dc  Alczarijsin  preeallcg.- 

ocadducir  d.quam  ibi  le- 
dcEpilcopis  tScCl. 
quodin  prcibytcrcfornicnnrc  dicirur. 
inca^f^ns.^' eiii^  libcri  dicur :     . ..k;.J1u 
luti.v  ... pro'--  art.BaId.c>c 

A^ngel. • mqjforni- 
12  cationc  dcbct  cicpoiu.  r  iv^  autearbirror, 
co  n  trari  um  cflc  vcn  us,quo4  i  mo  in  lacer- 
dotc  cogno/cente  mulicrem  foititam 
&cori  ;cjnir  Hm^lcx  f:;".'       •  o, 

dunit-r  . 
quitu  '^^-^  <f 

l^^iUlic  .X  iCquiLLiC 

Fclyn.iri  u.cp.  u  cicnci ,  pro  qua  efl:  tcx- 
tus , in  cap.  quia  circa , in vcrbo ,  funplici 
fornicationc ;  extra,  dc  bigam.  idcm  cft 

tcxtus> 


InTit.De  Pvb.  ^   .  ..  .  .. 

textqs  ,  m  cap.  pre%tcr ,  vcrficu.  quod 

fornicanis  fucrit  vcl  adultcrium  com- 

mifcrit^is.  diftind.  acfic  non  potcftnc. 

garj  ,qumjilctcxtifs  loquatur  dcnmplici 

fornicarionc  ,  quia  vcrba  lcgis  vcl  ca- 

nonis  abiolure  proiata  ,  intclliguntur  in 

caru(mipIicic\^propno.  Vnde  s^Iolf  ia 

d.  1.  2  pcr  lura  liipra  allegata  r^cmanct, 

cjuoad  hoc  rcprobata.  Ifia  dccifiolimi- 

tatur,nin  prefbyter  foraicans  cflct  Epi- 

fcopus  vcIrc!igiofus,quo  cifa  fcmpcrdi- 

ccrctur  committcre  adultcrium  .  prout 

conduduntLcgiaa:,in  d.  1. 2.  U  Fdvn  ,1 

d.c  atficlerici,  Anthoniusc:        .>p  c 
gnificafti  deadiilr. 

Vcrin^c-  . 

pro  (llV;^ 

ncndum.  tri. 

V^ob:a^^-  ^^.p.M^ximianusiP 

.vcrbo,rcuioucantur,8o.dift.quaaro:!^ir.d 
vrramqj  pnrtem,^?^tandem  conrir.^  , 
■  dcbcrc  iicri  dcpo/ 1  tionrtii  r -  . 
quinonlal^orvnr  ra!;  -^  ,' 

tas.Secun..  ^..aKuiP 

S^.diilina:.  ..^..a^dicitncmuicir  ^ 
ponedum  propterfimpliccm  fornicatio. 


' '"^^:catione  noiicfrc  dcpo- 
"^c/ingularcs6cap- 
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544    Berm.Cho.  CoMxMEN. 
nem,nifi  in  ea  faccrdos  pcrduraret.  Ad  ca- 
noncsantiouos,  qiiiimponebant  dcpofi- 
tionc,rcrpondcri  potcft.  Qupd  hodiccor- 
pora  noftra  funt  fragiliora,  quam  cflcnt  o- 
lim,r  ro  quo  facit  tcx.in  c.fratcrnitatis.  34- 
dift.vbidicitur,quodaEtas&  dcfcdus  no« 
ftri  tcmporis,  quibus  non  Iblnm  merita, 
fcd  etiam  corpora  defccerunt,  ccnfnram 
antiquorum  canonum  mancrc  non  pa- 
tiurur.  Etctiamalia  rationc.  (^ianatura 
nofti-afaciliterlabituraddclida.§  Ci  ver6 
is  in  autb.dc  monach  maxime  ad  ea ,  fnie 
quibu^ vi^  i  inucniri poflunt,ficutcftfor- 
nicatio,qLi  .  "V  naturali concupifccntia vc 
nit.  §.vnujn.inauth.dcrcftitut.&eaqux 
parir  in  vndccimo  mcnfc ,  noftra  cnim  in- 
firmitas  in  ruinam  turpitudinis,  id  cft,coi- 
tus,pronacft  c.ficut.32.  quxft.^  idcodifti- 
cik...  ontincrc.  Qiiarcfimplcxfornica- 
tio  mitius  dcbct  puniri,quam  alia  crimina 
quaiificata,cap.quiadmifit,i5.q.8.cxqiio 
V  i  ta  con  ti  ncntix  cft  ardiftiina.Tertia  &  vl 
tima  cft,d.in  c.latorin  verbo,in  crimina- 
li:  2^  qua:ft.  7.  qua:  dicit ,  qubd  pro  fimplici 
fornicatione  hodie  nondebctinducicle- 
rici  dcpofitio ,  nifi  hoc  fadum  fucrit  de  ri- 

§ore  f 
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•  Pv-n.DE  CoNcvn.  /45 
gorc.  il  acL-tcrgoquodin  punicndoclcri-  ij 
tomicanum  non  canoncs  ri-orofos.fcd 
m.'encorck-sdcbc3nt  iudiccs/tqui.  Etilb 

cftcoinnu,nis/icundumCnnoaiftns,.nd. 
cnt  11  clcr.ci.  proqun  conlbhiit  Alex  con/' 

72.n.c,pinrpcrt,„in,.vol.quircfcrtIoan.' 
Andr.  hoctcncrcin  '  ■  ncon,.n.& 
JtacominunitcrtcncncDl).  ,p,,,, 

lpdcAlcnznrijsind.ckMn.,.dcof!K- o,d  & 
idcin  Domin  idii )  j 

tiuxiirvbid,..   ccc-do  .7;;:;,':.f 

jfifornioattonccfi' 
ccdcisopiniod 

fcquiturin  r,.;„  j,,^: '  .  ^,^     ,  '"■l"''"" 

lornicnti       1      ■^orC.^L  «  r  i 
c  ,tlidc  orfctu.scvFelyn,,nd. 

tionoudcbctficn  n.fi  pro^rraui  a-i,ninc 
Pcrgl.,.ic.idccaf.d.monnc.inc;&Io,  ' 

dcn,ol.,„dc.vrc!cricorum,&can;po: 
bat  j  cr  nrgumctuma  maiori.nam  forni- 
cat.ocft  mnnis  pcccatiim  ,  quim  mcnda- 

c  ci ,cus  ,ion  dcpon, tur ,  crgo  xicc  nro /i m 
'pl.aformcationc:fcd;nIiasdcbctp„ri,"^ 
cundum  quod  vidcbitur  Epifcofo  ,  I  ccr 
iAlex.m  confi.  fupra  allcgato ,  dicnt,  ^nlS 

Miii 
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546     Bek.  Cho.  Commf 
coitum  noncfle  punicndLmi  |.x 
tioncs  fuperius  addu£las,qu 
ccum  non  ab  homine,tcnuciu  citc  cKpo- 
nendum:fcd  pra:ccdens  opiniocommuni 
ter  tchctur in  confuicndo &c  iudicando. 

Hxc  dccifiofnon  procedi  t  in  ^^ilcopo 
&in cxtcris  prselatis  in  ■  .ir.Ttio 
diciturgraue crimen,.iu ^ v> v. .  . u ;  i dc- 
pofitioncvt  tenet  Panor.  in  cfiii.dc  purg. 
cano.qiiiainEpifcopo  fornicatio  propne 
non  dicitur  fimplex.imb  fcmpcr  commit- 
titadultcrium  vel  incoeftumfpiritualcm: 
cumhabcat  ecclcfiam  fuam  in  fponlam, 
niaxime  quando  fornicatuc  cu  mvr  ul  ierc, 
qu^cfletdcfua  ditr  '-^  quo  c.ua  dicitur 
fpiritualis  filia:vnde  ^rauior  na  Epifco- 
po  vcniret  infligend.1  Et  (ubijci  cibiPanor. 
iC  quodecclcfiaRomanatnunquam  legitur 
difpenfafle  circa  cognationcm  fpiritua- 
lem,  &  tamen  in  matrimonio  con  trahcn- 
do",circa  cognationcm  carna!cni  vclaffi- 
nitatem  quotidiedifpcntatur. .  Corfc- 
tus4nverbo,fornicatio,tcncrcr  Epi- 
fcopum  pro  fimplici  fornicationL  iiu  qua- 
lificata  non  cfTc  deponedum ,  di(SJ:um  eius 
proccdit  dca:quitatc,cumrationcs  fupra 

addudta: 
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} 


,    InTit.  DePvb.Concvr 

po^uodrc.u.cftdcftriaoiurisrigtf" 

felUgendtfunt^onfolurn  quoum  con. 
cubinMMper  fentcntiam. 

Sententu  nonfolhm  frob<,t ,  vemm  etiam 
iDducit  notorufm. 

^'"'^"^'•■pP^/lationeinteHiziturmnma^ 
locutona, 

trT  '('PrLipa, 
6  C'>«^>fi»^t,^crin>enadhoc,vtperfe„ten. 

Jf  yi-^^^fiertdtcmrquodfittnecclelia 

fMuu,Hdd,aum,velnotortum.„,fil 
Itter  conmncatur. 

p A  p  A  hic  deciarat  verba  rubrica;  di- 

"ns,quodnotoriusfeupublicuseon- 

Mm  2 
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548     Ber.  Cho.  Commen. 
CLibinarius  dicitui* ,  qui pcr  fentcntiam  ita 

I  declaratusfuit,t  &ficnonfo!um(cnten-j 
tia  proba  t ,  vcru  m  c  ta  m  i  n  d  u  c  i  t  n  o  to  r  i  u .  I  .| 
emptorcm,in  prin.&ibi  giolf  ff.  dc  .idio. 
cmptio.6c  vcndit.&  in  c-  veftra ,  dc  cohnb.: 
clcr.  &  mtilicr.  5c  ifta  vcrba  litcralircr  nd-] 
(cribuntur  in  dccrctocond.  Bafilicnfi.^, in 
i.fefllonc.inprinc    Scdqua:ritur,dcqua  ^  l 

z  f^ntci^tia hic intcliigatu  r,  t  Rcfpondetur,  i 
dcdiffiniriiM  qiur  vcnit  fnb  appcllnrionc 
fcntcn'uc..i.v....odiufl:t.H  .    -^inH  iiV' 
i.T.§.biduum.&ibi  glofl'  ff.  ^a^i 
lan.l it.& Bald.i n  addi t.ad  S :  cc ii  1 .  i  i  1 1 u .  u c 
iententia,in  vcrii.nomin       icnti^.vndc  i 
fi  ftatutum  dicat,quod  dc  lentcntjjs  Ibhia- J 
turgabclla,vcl quod  a  lcntcntia  non  .ip-| 

j  penetur,inrelli<5iturdcdiliinitin!T.t&  non 
dc ''^r  •  rl o na ,\      J crrc  , . ^ ^ . , 

quuaappcilarurfentC!^'-  ♦in, 
l.fin.C.deexhibend  cu,uuian.r  J 

minus  qui  poteft  rcicrri  ad  duo,fi  abfblutc  f 
alcge  vcl  coftitutione  proferatur.  dcbctin 
telligi  in  digniori  6<.  potcntiori  (ignificato. 
Vt  in  d.  §.  biduum.  &  in  1. 1.  § .  qui  in  pcrpc- 
tuum.fF.fi  agcr.vcdig.vcl  emphy  tcu.  peta- 
titf.&incap.pgnul.defenten.cxcommun. 

tvn- 


i 
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In  TiT.  DEPvB.CoNCrB.  54j> 

TvndcfiicgatiiinfinipJidterfuedtrelidu4 
ccclcfix,intcIli§itLu-  fadum  principaliori 
ccdcfix ,  &digniori  illius  duitatis,vt  ck 

pluribus  tradit  Socyn.in l.duibus.ff.dcre- 
>usdubi;s,vdtctiamficaufafucritfimnli.5 
citcr  commifia  Officiali  vdludidJntd- 
iigitur  de  prindpaliori ,  licct  plurcs  fint 
Officiales  lccundum  x\ngel.  in  §.  ex  malc- 
ficijs.inftit.deaa.pertex.indem.&fipnn- 
cipaIis.&ibigIoirdcrcfcnp.tEtficadhoc6 
vt  crimen  concubinatus,pcr  fcntentiam 
cfficiatur  notorium,rcquiritur,  quod  fit 
diffinitiua&quod  /cntcntia  fidat  cafunt 
Ipublicum  iSc  notorium,c{l  tcx.in  c.cum]o- 

Jim,dcvcrb.fignifi.&inc.cuminter.dcrc 
iiud.tSicctiamilledidturpubIiceexcom-7 
imunicatus.qui  inacongijVcI  pcr  fditcn- 
itiamfuiludids  fcdcntis  pro  tnbunali,ita 
fuitdedaratus:vel  illuddidtur  pnblicc  fic- 
jn,quod  fit  in  ccdcfia  multis  aftantibus.  vt 

Ittaditlnnoccn.incap.flatuimusinvcrbo, 
jpubhcc  relaxare,exrra,dc  nialedicis.&in  c! 
fin.m  fi.in  verbo,  publice  pioponatur,cx- 
tra.dc  dolo  &  con  tu.  ncc  fufficcrct;  ad  hoc 
vtclcricusdicatui  publicus  C(5cUl)inarius, 
jfluod  fit  in  concubinatu  depri>hcnlus>. 
'  Mm  5 
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550   Berm.  Cho.  Commen. 
S  tfola  dcprschenfio  in  dclido ,  non  rcddic 
delidum  publicum  vcl  notorium,  nifi  ali- 
ter  conuincatur.  vt  notat  gloir.&  ibi  tcx,  in 
cap.ex  lirerarum,  in  verbo ,  depraeheniam 
cxtra,de  eoqui  ducit  in  matrimoniu ,  qua 
poll.per  adult.qua^  dicit,quod  Ucct  depra:- 
henfio  in  dchdofufficiat  ad  infamiam.l. 
palam.g. fi.fF.de  rit.nup.tamenon  fufficit 
adhoc  vt  dicatur  conuidus  &  pubhcus. 
4FT  COHFESSIONEM 
ifiiurefnSfam. 
S  V  M  M  A  R  l  V  M. 
t  Cfinfepofacla per  ckricum  coram fuo  iudice 
t.anquam  coram perfona priu  ata,non  ha- 
hetplenA  priuationis  indiciumr,  tamm 
fuf/iciens  eft  adtorturam. 
^  K^d hoc  vt  ckrictis  per  fuam  csnfifipnem 
dicaturpuhltcm  cancuhmartm  ,dno  re- 
quiruntur  ,primo  quod fucritfacia  cort 
tudtce  ^fecmdh ,  ^uodfitfacia  informx 
iudicij. 

l  "Cfif^ofitio  odioftfaciem  mentionem  de  pro*^ 
hationenoncomprjihefidit  co.  :nem^ 

4-  Confifio  fententia  quoad  effccfum  aqui- 
parantur. 

/  0mcH6ConJitmdiGitwliHt0ren  \  '  -/^- 

tamcii 


In  Tit.Df.  Pvb.  Concvb.  551 

tAmeneiudcnmfacHillum  coaui/icat, 

^  6  Confe(^ionelQUincriminekirefisfot€jiq^u(s 
"  diirmxri. 

7  ConfepiofActa,inforofxnitenttdin9ntrO' 

P  ' 

^  ConfcfiofxcixextrAiu^minducxtnotoriu, 
m  dillingmtur. 

9  Confefitoextr.tiudicidlsoperf.tnr  quoadef- 
c}umtortur£inlaico,fect^.^ ,  j ,       '  sfui 
nondch^t  tuqucri  ex  confclhto,^  cxtra- 
iudicidi. 

to  Clericus  non  dehct  torfjcriyniftduo  concur- 
^  xant, 

rj  Cjertcus  in  tortura,  non  dehct  tnterrogari, 
ritfi  decrimimhMS  ^frojuibu^  erant  in- 
dicia ,  (^  pro  quihm  erat  infsrnatus , 
no/ifro  aliis:.. 
'2  Qlenctis  mn  dehct  torqueri pcr  IdcosMtter 
^       torquetes  ar  iuhentes ftnt  excGmimicatt. 
n  Confeftocxtraiudicialis  facia  coram  muL 
titudtncperfonarum ,  tranftt  in  cr^men 
notoriu.n. 

Conffiofa&a  coram  Syndico  ciuttatis plc^ 
neprohat. 

'S  Confcpo extra,  .,.,.u^u:>ja&a per.  ckp^uKt 
quA  tranfit  in  Jpccificfmt  mmcn  ddtcii 

Ziin  4 
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Ber.  ^i.  Cho.  Comjmen. 

pr^tttdicat  confiteyiti^ 
1 6  Coijj.  liudicialis  in  dclicfis fertinc' 

/  '  ■  ' "  ecclejidi  ^prdiudicat. 

/7  CA ; ,  ^ co^.j  ^iiio/ic  extra  iudicialifacia  co- 

ra  m  iudicc  laico  tormcri  non  dcbct.  (^fit, 
iS  deric'^  jacillas  i;i  tejlimonio  an  torqueripof- 
li)  rerfc,        ^      0  o^uis  dicatur  in  torrnen' 

tisper  confeptoncm, 
2  0  Confef^io ficJ  ^  •  formentis  nuUis pr^ceden- 

tib;:  nlUy  dato  quod  confi- 

tcnsiii  capLrjLitcraucrit.  (^nu.  21» 

HAf,  c  vcrbacxponi  dcbciit,idcft,Iite 
cotcliataAin  loco,  vbi  rcdditurius, 
ita  cxponitgl.inl.vnica.  C.  dccon- 
fcfl^quia  fi  clcricus  confitcatur  lc  tcn crc 
concubinam,illaconfelfio  inducit  noto- 
riii  in,ck  probat  clcricum  cflc  publicum  co 
cubinarium.  d.  c,  fin.  dc  cohab.cicr.  duni- 
modoin  confcflionepcrfcuerct  >  alias  f 
cus  vt  Ivabcturinl.  i.  §.  quxilioni.fiC.dcqft:. 
&  ita  tcnct  Snec.  in  t.dc  notorijscriminib. 
§.ia:n  n.-r        T.im  '■|luJprbc. 
quand-  ..jco' 


:iov.  Lti ,  iuciicc  ncrn  icdcn- 
tcpro  triDunaii,  quo  cafu  non  dicerctur 

fadta 
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1n  Ji  ,-.   ■  PvB.CoNcvn. 

t.ia.i  miiidjao,iicccxca  induccrctiu- no- 
toni>ni,vccrtglon:inc.Dcusomnipotcns 

^.q.i.tPatcrcigcquodliccfcorcniofaaa^ 
coram  iudicc,non  in  forraa  iik!ici;/ed  co- 
i-nm co,  tanqiuini  coiam  priuara pcrtoiia, 
putaquianoii  le-dcbat  protribunali,no,i 
valcat  ncq;  habeat  \  i  m  plcnc  Drobarionis 
vrnoratgl.in  l.iubcmus.C.  dVlibcr.  caufa.' 
&notaturin  d.I.cum  /l-imus.C.dcagiicol 
&  ccnf  tamcn  fufficicns  iiabct  iud^ciuni 
pro  fortura,  &  cft  comm  unis  opmio  (ccfi- 
amn  Kcma.confi.g.incip.  vi(b  tafto.  f  Ad  * 
iioccrgcvrclericusdicatur  publicus  con- 
ubinar,,..  r.-r  finmi  confcliioncm ,  duo 

f""  i'-'iiuiitur,(cilicct  qKofclTio 

■■       iitdicc,&in  ibrnia  uidici;. 
.   -       'crur,  quod  ralis  confcnio fatla 
Muc  non  dcbcnr  noccrc  clcrico  confi- 
taui,pcrtcxtJn  I.,.  §.diuus.  .V ^.quis  vl- 

tio.ft.dcquarft.pcrqucmtcx.uc.  '  •  Lc- 
gifta:,quodconfcinofa(3-a  cr  --^'   .  uno 

cc;at,ctiam pra;ccdcntl'    •_yum,s  indi- 

.^^'^•^'^^""''^/^-"cvidcrurrc^inl.cxcm- 
plo,C.dcprob.vbidicirur,qucd(i  pro 
pna  /cnptura  no  inducat  plcnam  nroba- 

ionem,crgoncepropriac6ftftio,maxime 

Mi-.i  j 
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5S4   Bek-  Cho.  Comment. 

3  iii  cafuodiofcvt  hicfvndc  fi  dirpofitio  c 
dioCx  &  poenalii  ut^.rct  iiicntipne  dc  pro- 
bationc,non.compr3^henderet  confcffio- 
neni,(ecunduni  Panor.6c  Ioan.de  Imol.in 
rub.de  probat.  Tertio  quod  i(ia  confcilio 
noninducat  crinien  contraclericum  ,fa- 

^  cit  tcx.in  d.l.i. tDiuus.de  qua-ftio.vbi  dici: 
tur,qu6d  non  oportct  confefilones  rcoru 
pro  tacinoribus  cxploratis  habcre ,  fi  nulla 
probatio  religionem  cognorcqtis  inllruat. 
QiKirt6tacit,fitales  confcOlones  factx  in 
iurcvalcrcnt,ftatimeiret  iniecnta  via,per 
quam  vincula  indiflblubiha  diflbluercn- 
turiquia vir  &  vxor  confitcrcntur  nunquS 
contraxifTematrimonium.&Abbas&mo^ 
nachusconfiterentur  profcirioncm  nun- 
quam  fuifTc fadam.  Scd  impolTibile  eft  ta- 
liadifrolui,ergoyidetur,quod  licct  cleri' 
cus  iniureconfcfilis  fucrit ,  fe  tcncre  con- 
cubinam,talis  tamcn  confcffio  non  indii- 
cat  notorium ,  nec  probct  publicum  con- 
cubinatumtideo  cumnon  tcneatur  ftare 
huic  confcfTioni ,  non  debct  punirihuius 
conftitutionis  poena. 

Prxccdcns  opinio  verior  eft>per  nu:a  lu- 
pcrius  allegata,ficut  diftu  fuit  dc  fcntctia. 
^  tRauo 


In  TiT.  DEPvR.Covrvp,  5,5 
tRatioeft.quiaconfcnio  &k,uciuianuo  4. 
adelFeaum  acqmparantur,  vrin  illo  tcxtu. 
lcdlentcntia&iudiciumrcdditurin  inui- 
mm.l  nuerftipulanrem.§  (i  Sriclium.iE 
dc  vcrb.oblig.ergoidcm  diccndum eft  de 
confcfllonc,  vtcicricus  cog.uur  i)li  ih>v 
Rcportetiscrgo,  quodomnc  cnincn  r(t.' 
vel  cfticitur  "ororium.qududoquisiniu. 
ic  per  fentcntiam  condcmnatur.niicrcus 
conuincatur,fiucconfitcatnr,4ccr:hteri 
nuclligitur,vclore,velcuidcntiafiai  fEc  ^ 
ideo.iidclatusorc  negct,  dumir,.  ifo  eni- 
dentia&a.  apparear.uon  i^vr 
dicerurnotorium ,  vtpatci  ,tio 
ncdequahabcturinc.dcm.,  , 
vb.  dicirur  de  eo,qui  publ,..  nouc.cam 
luam  tcncbat,nec  potcraraUqna  tcrgiucr- 
Manonecclari,  Idcm  diccndum  cft  in  dcri- 
cotencnte  concubinam  publicc,&  cxea 
habente  libcros.licct  orc  ncget ,  tamen  ip- 
fafaa,  ewdcntiailluconuincit ,  vr  concu- 
bmatus  dicatur  notorius,  fitam,,,  a  itcr 
non  coftarct  dc  dcliao.clericus  cx  ,'oia  co- 
tcflionedamnarin6debct.«ar in l.i. S  itg 
illudffiad  fcnaturc.Syllcia.Bal.in  auth.fcd 
nouo  lurcCdc  feruis  fugi  ti.  lui:  m  i.a-ror. 
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556  Berm.  Cho.  Commen. 
Cdciiiris  6c  fadi  ignorantia.  Fclyn.  inc. 
auditis.dcpraercriprionibus.  Angcl  in  d  l. 
vnicadcconfcffis.Paul.dc  Callr.in  I.  quo- 
tics.§.fiquisnomcn.lT.dchaTcdib,in^=tu. 
Hypo.de Marfi.in  prin . (hx  pr ^ ^ 
nalis.tQuodeftiecus  incriaiU.  ■  vii:,, 
inquopotcdqui  ~  '  ioncdaai 
nari.Bald.inl.fui  ondican)  lapcrcC. 
dc  Epi  icopi  s  <5c  c  1  crici  s.  Fcl  y .  i  n  d  .c  au  d  i  tis. 
&NicolausArIcarcnn'^!n  rrncl-  h;rrcfis,in 
2.notab.  vbi  limi  ^ .  .  ^  .  .  v..d.un 
dccifioncn'1  ,quai.uo  r -^MT  o  rOct 

^  faci:ainiudicio,hoc clttoiui;!  juuicc,  i  oc 
non  in  foropocnitcntia:,qiu)cafu  non  pro 
barct  in  c.f-iccrdos.6c  ibi  Pan6r.dc  ofTS.or- 
din.&Baidinl.  Archigcronrcs.dcEpifco. 
audicnt.  Scd  quid  dc  confclfionc  fada 
cxtra  ius  an  faciat  notorium ,  ita  quod 
confitenstcncaturftarc  huic  confcflloni: 

^  i  Diftinguitc  Aut  confclfio  fuit  flicla  iii 
ciurarclpicicntcdclidlum ,  &  fkin  crimi- 
jiali.Autincauiaciuili.PrimocafuconcIii 
6  i  tcquod  ta  1  i«;  confelTio  non  opcrctur  ali- 
qnod  pvxwh  confitcnti  gio.  cft  in  c. 

vi-:  Jiv>c  \  ci b.  ..i  ..a 'v.  ^onfcni.dc Imio.CiUa 
icquitur  Baid^&DD.  in  l.  admononui  ,dc 


4 


In    Tit.DePvb.  CoNrvr 

iiuciur.eo.qiiia non  auditur ^,, . , , ,  o.cns 
l.non  r.inr„m.  §.quiclcrgo.  dcappcll.Ex 
quihiv  -nfcdioncin  c.xtraiudicia- 

i^'<^'  uiiaiibus  non  dcbcic  noccre 

c...i>.oc..ii(itcntiiehabcicconciibin.iin. 

l(t  i  ^lccilio/l.ciirdumGinonifl,,.  li- 
mitatur  non  proccdcrc  in  ,f;H„^ 
Primo  quo  ad  cffl^aum  tor         aani  9 
pcrconfcmon, .    „,aam  cxri,uu.s,potcft 

qnisrorqucn  P  n,  n, c.  iiquisdcgra- 

d.i  ...^i  ursa,-  ^■irprobarafcc^m- 
d.im Bar.in l.Cupucqmnto,  in  vetbo ,3c- 
cu!atori,qua-dicit  confcffioncm  cxtraiu 
dicialcn       iufliacntcmadtortnram  Et 
itaconciiiduntdominidcRota  in  dcci!i 
.8o..ncip.liccrc  ab.tit.dcconlci: 

m  nou!.s,<uio  -  1 4  •  » 

1     ■   .    \  iid.incf, 

p  r 

hoc.dc .  |'*uicit,quod  liccf  ali.iscon- 
fcfliocu  .:ci.,lisfit!ufKcicn.sad  rorru- 
ram,pcr.^.ot!.i„  d.l.capitcquinto ,  .-f  dc  ,- 
,dulr^,mcn.hoc  nonhabctlocuininclcri- 
co:,dcoquamplHrimum  crrantiudiccs  cc 
clcfiaft,ci,  qui  pro  contcflionc  extraiudi- 
aah  torqucnt  cleiicu,quod  (equitur  Dcc 
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ind-^..ar  liciciiu.c^  '     •  crH.  quaiiulimi- 
lo  tatr,      rr.otatefini],uidn-tcr,  quod  cleri- 
^ .      /  dcbct  torqueri  m(i  duo  concurrat. 
Pri»^i(>,  quod  lit fufpcdus ,  & quod  indicia 
,     .  .dditurfiifpcdusfintplenc  ;  o 
^       do  >  quod  fit  talc  ctimcn ,  pio- 
^^t  deucniriadtorturam,  vt 
notaiit  v^aiionifl:x,maxime  Abbas>inrc- 
eula^cnm  in  contemplationc.  dercgu.iur. 
Etdicit  Abbas  antiquus,&Cardi.inc.i.de 
dcpofito,quodcIcricus  non  dcbettorquc- 
ri,liccr '''Mmiilcindi<       ^nrra  eum,ni fi 
fitip'^^         vi^  iilo  c.i  .i..^  ,  6c  quando 
fuir  v^.^i  . ^  iocr''^^*'"  "    'oquo  crantin- 
d  ici5 ,  &  crat  i  nfa  m  a  i  us ,  r.  ci  n  dcbc  t  tor  que- 
ri,tncc  intcrrogari  proalijscriminibus  oc 
cuitis,proquibus  non  cratinfamatus,nec 
crant  indicia,  f  &  fic  no  dcdct  interrogari, 
n  i  i  i  p  ro  n !  i  ^ .  ro  qui  bus  torq  u  etn  r :  q  ui  a  iii 


12 


d 
t 

T 


.V  lOCOgl- 


.  '  '-^ (\  fumme  no-, 
i  uiudic.  fiajl:icos ,  qui 
cicncos  dum  funt  in  toMiira,  interrogant 
&cxami.nant  dealijsdclidis,quam  pro  il- 
.Us-pro  (^uibus  torquentur,  quod  facerc  no 
debcnr,imo  cflet  iuftacauia  grauaminis. 

Caueant 
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1-  ^\ 


Cauccint  t  pra tcrea ,  ne  fuos  dcricos  pcr  15 

Jaicosfacianttorqucri,aIitcrfacicntcshoc 
&jubcntcs  funt  excommuni  ati.Antlio. 

clcButrio,inc.vtfam9clcicnt.cxcomm.& 
refcrt  quod  ita  tenuit  Ardrd.  ipfcFciy.  iti 
c.vniuerlitati.dc  fcntcn.cxcom.in  c  prc- 
fbytcri.in  ^.quacft.^.acDcdus.in  c.diJcdus, 
deappcllat. 

^  Sccundo  Jimitatur ,  vt  non  proccdat, 
I  quandotaJis  confcfllo  cflbt  fadacoram  H 

'i  niuJtitudjncpcrfonaru,quiail]ocafutran 
lirer  m  cnmcn  nororium.  Canoniftarpcft 

Ant.dcBut.ind.c.vcnra,&ind.c.atfuJcr. 
&fic  pcr  talcm  confcfl]oncm  cxtraiudi.  ia- 
Jcmplcneprobaturcrimcn.  TcrtioJimita  i3 
tur  non  piorcdcre  quando  contcflloeflbt 
taclacoram  fy ndi  ociuitatisrquia  cxquo 
rcrrx(cntatpopulum,induccjctprobatio 

ncm  &ronlitcnsrofl]tpuniri,fuitlin<m- 
larcdidum  Saly.  cti,  iii  i.quoniam^ff^dc 

his.quinotanturinfam.Quart6Jimitatur, 
nifl  aJiqua  pcrfona  pubJica,vt  notarius  no- 

ininehfi,rcapcrctconfcflloncm,quoca. 
hi  prariudicarct  c  onfitcn  ti.  vt  tradit  Fely  in 

d.c  atfi  cJcrici.t  Quintolimitatur^vtn^n  J6 
habcat  locum,  quando  taiis  ccnfcfllo 
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560     B  E  KM.  C  H  O.    C  O  M  M  E  N  . 

extraiiidicfialistranrirct  in  rpccificiim  no- 
men  delidi,cxcnipliim ,  fi  clcricus  gloi '  ^ 
turfccommififreadulteriiim,vcI  hbmiLi 
diuni ,  tunc  ex  tali  confcfiionc  vcnit  pu- 
nicndus  pocna  fufpcnfionis ,  vt  eft  cafu^ 
c.quain  lirgraue  crimen,cxtra>dc  conccil! 
prxlatoruni.VItimo  limitatur,  vt  non  ha- 
beat  locuni  in  dclidispcrtincntibusad  fo- 
rum  ccclcfiisfauorcanimx,  Vtincriniinc 

yj  vfurarum :  t  idco  fi  quisextraiudicium 
cotifitcatur  a  Titio  cxtorfiflc  vfuras ,  talis 
confcfiio  prxiudicat ad  hoc ,  vt confitcn 
tencaturillasrcditucre.  vidcte  Barto.  ini. 
idus  fufiiii.ff.deinflmiibus.  ponit  aliquos 
caius,in  ouihns  confcfilo  cxtraiudicialis 
fufi^      L    ^aaia.  i^Limlcgitimiscircum- 

j3  ftanu):.  mducit notorium.  f  Scd an  clcri- 
cusexconfcllionciudiciali  pofiit  torquc- 
ri  ?  Dicitc ,  quod  aut confcfilo  fuit fada 
cor.:m  iudicc  laico  ,  6C  tunc  non  po- 
tcft:,fccundum  Canoniftas  ind.  cap.  at fi 
clcrici,(i  vcro  fiicritfacla  coramiudicecc- 
clcfiaftico  ,  licct  non  fuo,iftocafu  poifct 
torqucri ,  fccundum  Cardinalcm  in  d.  c. 
pcr  inquifitioncm,extra,de  eleledio.&  ibi 

19  tradit,tan  ckricus  vacilians  in  teftimonio 

poflit 
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■j^polfit  rorqucn.vidcrcctianiBaldiin  L 
^"-Margar.ra  Jnnoccnrii,  m  vcrbo,dcricus. 

■  Ali, autcm  alita  d.ftingunt.  Quodauc 

■  ^"'scoaaeconfirctur,autrpontrSicoJ- 

■  f^'P"ta,quiaconfdfiofitfnrormcntis  & 
f  tnncnon  nocctctiam  prcccdcnribnsJc'.i- 
I  ;'»i'S'"rf'c;;.sd,§.diuus,&ind.§./lq„is?I. 

«o.quod  cft  vcru  n,,nifi  confitcns  poJt  tor 
mcn  ta  m  ca  pcdeueraucrit ,  quo  caft  valc 
fet-gl.in  l::.C.dccii(lod.reorum.t&dici.  20 
,turpcr(cucrarc%quandoconfcnioncmrui 

■  confc/honcm  tormenris,  reusdebctduci 
coram  u,dice,vtde  noi.o  fponte  confifca- 
tur,tuncillaconfdfio  cJTct  perfccla,  vti 
.  detur  c^,fus  m  d.1.2.  JVlale  crgo  &  iniufte  fl 

cmntdominiaaeflbres.quiinconrineni 
fajaaconfcffione in  tormenris.reUm  du- 
cut  ad  iudice,  vtdc  nouo  Confiteatur.  cer- 
te  ral,s  con  fefl.o  ita  (Libito  faftanon  vakf 

q'"apr.xfumitureflefaaaintormenris  & 
iiictuillomm:quiaqusinconrinenrifiQ7 
v,dauurinefle.(!ecUffficert.pct.&iSjJ 
l  I  cftdiaum  fingulare  Jacobi  Butriga.  quod 

;  "^"'""^comnTCndat,Angd.  ,„  d.  ll  Ec 

|notatc,ftampraaicam,quodinterconfer- 
*  Nn  " 
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lioneiti,quci;iiLcoiaiii xucji  ^'^^ 
Ipatiu  ad  niinus  vnius  dk       niui>  noclis. 

Additepraeclidis,tqu6dcont; 
in  tormcntis  nullis  pra:cedetibu-  .cijs> 
cft  nulla,  dato ,  q  uod  confitcns  in  ea  pcrlc- 
ucrauerit.  iccunduni  Bart.  iil  1.  maritus.  ff. 
de  qua^ftion.  li^  erd  confelHo  fuerit  tada 
fpontcincriminaiibusjtunc  li  contitieat 
vcrum,valct,aliasrecus>quiapotcfl:quan- 
docunqj  rcuocari ,  vt  notatur  in  1. 1.  tit.  lii- 
praallci^ato.  Sivcr6dubitetur,an  conti-  ,j 
neat  vcrum  vcl  fallum.tunc  in  dubio  pra^  • 
furaitur,quodcontincat  vcrum:  quia  non 
cilprxfumcndum quod l^^.:..  .  Tc mcntia 
tur,arg.l.gcnc!       ■ dcnon nuin. pcc' 
tamen  pro^  ter  coiiiciiione ab initio Ipon- 
te  factam,e{Iet  iufta  cauia  mitigandi  pocna 
clerico  concubinario:quia  mitius  agitur 
cum  confcfTo  quam  cum  conuido.  1.  pa- 
lam.§.penult  If. de ritu nupt.  Qua: dccifio 
(ecundum  domin"n-«  Francifcum  M..- 
cum,in  quxft.i  2i.pL  vj^cdit  maxime,quan'- 
doconfefrioficrct  cora  ludice  ecclciiafti- 
co,exquoccclcfia,  nulli  fpontc  redeunti, 
clauditgrcmium,vt  patctin  hxreticis  noii 
rclapfis.c.ad  aboicndam ,  cxtra ,  de  hscret. 

Rcitat 
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confitcnnu,n5urc,fcicncrcconcub^nm 
^£Z)  n.r  EvruE^NnAM 

I  peaperinquifirioncnio- 
X  J'scnimrdcii!dc-nr;a< 

ihmtaChim  cftnotori.,m  "  "-""I^P 

extra.dccol,ab.clc;XSriocS;:;f  •  . 
firpcr  rc.  cuidcnda.n ,  pr^c^tur  on  'l 

a!-,sprobat.oi.ib„s.Ri;CS  ' 
incip.patcrrcucrcndcin  fi„  LTT-  l  f' 

tqu^dprobatioqua-f  tpc  vi^un  cft  ''' 

nn.u,arcWl^StS^^^^^^ 

Nn    2  ■ 
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56+     Bekm.Cito-  Comiv 
probat.vbi  clicit,quodprobatu  rcie- 
iiidenrinm  cfl-optima,&  rupcriatiua  pro- 
[^ati  illi  ^unt  \  crifiimi  (crmo- 

ncs,4u.^wucv  >nr.-chn<;fcnratis,tcftcA- 
riftot.&x\ucrro....  .,qu6dnullale- 
<Tis  virtus  potcft  cxc.uuviC  probationem 
qiix  fit  per  rci  cuid  &  allcgat  Azo- 

nem  hoc  tenentem  i  ima.  C. ad  1.  A- 
quiliam.& idcm  Bald. in  1. contra  ncgan- 
tcm  co.d  t-ir.vbidJcit.riaodilladidturcflc 

..;probatio,quxfit 


o 


pcrcuiu.  .^^oncmloci,quod 
diclumextoiut-b<iio..L,.i.c.  cuidcntia,  dc 
accu(at.5c  1  ^  cxprciilm ,  dc  appcU. 

01drad.con(i.  ic(  ctr.dc  Anchara.  in 
^^.p :oncm  k  cutus  Uiit 
]-].  p^V  t  i     d  rub  dcprobat.vbi 

^r:-  ^<  idcm  Bald. 

ml.Hq.  ...a,quodcu 
probatiopa  u  .  nrmcliorcx- 
teris,ita  quoc  hi  pi^iumatur  lubcr  - 

natiotcftium  ,aclmittitur  etiam  poft  didi- 
cita  rcftificata  &  idem  tenet  Alcx.confi.^5. 
incip.viroproccftu.in5  vol.vbi  dicit,quod 
huic  probationi,  quie  fit  pcr  rei  euidctiam, 
nunquam  intcllii^itur  Jfuifte  derogatum. 

fVn- 
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I.\  Tit.De  P  - 
tVndcfiftarurmr  uou.iu.ia  ptoj 

batioadmittar!      .mquaiDir  " 

turexclu(a,vtct.am  tradit  iafonjin  i.i.li.dc 
opcr.nounun. 

J^^V  AE  P  0  S  S  IT 

u  occultationc. 


I 


Dcd^dinjniii 


vxl  pa!Iiarionc,vtnotarinc.ad  Apofto- 

rcrjiiuenatione 
celari,dcrciudii.  I  cxpon:iris.  ter^i- 

ucrrarioneJxicdjdo' 
luninia,tve}  veriiT 
nuUa  rat 
blicniv  Nfn 

vcriiai  '>iiiainvcii. 
cfi:,ver  '  ''-fiigcrcaD 

'^"^'  -laris^tcnnu 

:e,i:' 

licse.6:inc.r 
ergodicii.  MSo 
dopabiicctcn: 
vxorcnij&coinuiu  op: 
tabaturiquia  pielby  ter  xucii  ^ . 

l\n 


.c 
le 
o 
o- 

•.  nie 

I- 

pu- 
icii- 
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566       Bf.R..  ClIO.  COMMEN. 

busvicinis,  Trcqiicntabat  domnm  ipfius 
concLibin.i,.  -  vrM-  pr^fta- 
do  alimenr^  .rcatos 
niitiicndo-cXccuiiL  uuiLiim,quod 
cicriciisnon  aikl  ici^are  contrarium, 
a iitcr  neG;a t i o  cfTc t  n  u 1 1  a ,  n  cc  e u m  rcl eu a- 
iv  r  a  concubinatu.Si  vcro  concubinatus 
p.  r']^  ciVct  ndtnodMm  notorins .  rura  potc- 
iuL  proba».;....; 
clcricus  tcnc 

&  aflerat  illam  cuc  uiiwUiam  matns,ncc  dc 
ca  crat rurpc(ftus,  vcl  infamatfis.  ifto  cafu 
non  diccturpublicusconcubinariLis,  ncc 
cri  n;en  dicerur  cflc  notoriti ,  propter  pra:- 
di^tam  tcraiucrlationcm,  ncc  ctiam  ilia 
diccturpublica  concubina, ^  potius  di- 
Ccturmulicr  fubintrodu^ta, fcu  fubindu- 
da:  idco  dcbct  expedari  monitio  &cius 
contemptus,rccundum  Abbatcm ,  in  d.  c. 
vcfl:ra,cuius  opinioncm  fcquitur  6c  rcfcrt 
Syl  ueltcr  in  fua  [umma,i  n  vcrbo ,  clcricus, 
&  in  verbo,con  CLibmarius. 

N  0  T  O  R  I  r  M  E  s  r. 

S  V  Af  M  A  R  I  V  CM. 
I  Notoriiivn  fepttm  vel  och  moils  diflimtur, 
z  ^ditas  loci  vdtcm^orU  ojlchdit  quandM 
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i  aliqiiidpojj^it  dicinotorium. 

\  3  ^torium^tiLditimaluidfMaiitidfrA- 
yitmptiortis. 

4  lud^xm  ii:iconttnentipo[^tt  retim  coridem- 
ndre.^pmircdccriminc ftbt  notorio, 

5  2{otort]faclidiffinitio, 

6  Utdex  t emporalis  citra  excornmtmicationem 
poteft  capereclericunotcrie  fornicantem 
adfinesaddticendi^remtttendt  ad  ttt- 
dtcem  Ecclefasitcum. 

7  Notorietas  operatttrplures  ^ finguUres  effe- 
cttis. 

S-  Notcrieta^s  xojuiparafur  exprefiom, 
p  Notorium  fncHeft  trif  lcx  fpermanetis .tra- 
funtis^intcrpolaium^  ^  pr/tfumptionis. 

10  Notoriu  licct  rdeuet  a b  oncre prohandt,  no» 
tamenreleuat  abonere proponendi. 

11  Notoriiim  potcf  prohariper  dtios  tefles. 

1 2  Tt4rbam,poptdu?n,parochiam,decem  homi- 
nesfaciunt. 

Noxfacit  vtfacium  no^Uynon  dicattir  no- 
toritim. 

14  ^^'citc-s potef  dici  co:-itinimi  aptitudineji- 
,  cet  nonachialtter. 

^^AS  Njtori']  concuhinarf] ,  licet  f >n  /  v  minori^ 
^HP        husconfitutifftmmif  .  •■^'^nisin* 
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5(58    Bekm.  Cho.  Commen. 

currunt  irreguUritatem, 
j6  Septem  concluliones  eltciuntur  contra  noto- 

rios  concuhinartos, 
ij  Notort]  concubinarij  pcrfeucrantcs  "yj^jfad 

mortem ,  non funt  cum  aliis  Jidelihm fe- 

feliendi, 

/I  Hornicida  velnotorius  concubinarim ,  licet 
JitdepofitHs  ipfbiure,  reqtnrttnr  tarnen 
fententia. 

jg  Notorietas  opcratur  quodtn pUribti^s folem' 
nitas  ^turis  ordo  reUxatur. 

20  Notorie dochis  'aon  dehet  e^^aminari, 

21  Selemnitas  qu^  requiyatur  in  aiienatione 

rei  Bcclefi£  CT  minorls. 
^2  Notorie  criminofas  non  appelLt- 
2  ;  Diffrentia  inter  mulcfam  cT poenam. 
24  AppcUationibodie  inregno  tndplhncie  de-r 
fertur ,  nifi  in  caufis  recredentiarum  he- 

neficiorum. 
9S  Notoriuminquo  differt  afama. 

GLos  sAin  1:  omnis  diffinitio.  l¥!,dc 
regLil.  iur,  diat  autor'^  Boctio ,  quod 
■  declaratio  didioi:. .  Lamini  ab 
ipfa  diftinitione  profi  •  lia  fubftan- 

tiacuiufqj  rei  fignificat.j:.i  iccunduBud^ti, 
in  annot.ffdifiinitio  eft  carum  rer  um,q  ux 

funt 
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IN  TiT.Dr:Pv.  C  ,.    crn.  5,^ 

^untrropneciusrci,quamdiiiinirc  voJu- 
.  musMcuis^c  circiimfcripta  ouxdaiii  cx- 

plicatiovndcliaid.mTubX'.dc;pr<SKi^ 
m2.col.tdicit,quodnotorin.  ^ 
Iud,quod  (inc  ruborc  negari 
notaturin d.c.vcrcra.in vcr/j  ii,:  - 
diftnitur.  Sccundonotoriui^i  -<.t  roirti- 
-nir(ir,vt  dicatur  iilud  propric ,  aucd  cft  ita 

euidcns^vtnonponitabquadiirimuLuio. 
iiccclan,6:cuiusteais  cftpopuius,  d:  ifta 

difiiaitioponiturmc.tuanosaxtra,dcco- 
i)aDcJcr.(Scmc.dcmanifefta,2.o.i.  Tcrtio 

nororiumaiitcrdiffinitLir,lccunuinnBaL 
inauthcnt.quodlocum.C.J  ^     •  -fon 
vr  H.-catur  illud  ,  quod  coniuiuo  vidc- 
,  -  ..unu  omncs  ,  dc  pcr  hoc  v  dif- 

tcrrcamanifcfto.aciccundumifhindifii- 
nitioncm  infertur,quod  illud 

nodcnon  poifit  did  notoriu  m 
tpnumdiciturilIud,quod 
tura  fciun  t,vcl  cft  \  Liifimili 

vttraditBal.inl.cumfratrc 

-liquid,mfiid  fiatin  .oco  pub' 
niultisaftantibus,ita,qr    '  r,.^,,^^^ 
poftit  yidcaciiiU  crgo,  q  u^  ti.m  r  in  domo, 

Kn  5 


r  de 

•o 


570  ClTO.  COMJHEN. 

c[ux  non  poQuni  dc  facili  probnri-fion  pof 
2  fiuitdici notoria.  t Etqualii..  ^llcn- 
dit,qu;indoaliquidponi;      '  nn. 
idcmdiccnduniciidcquauL»uc  LCiiip  ~ 
idcb  ca  que  dc  noclc  (iunr,non  poniuu  di- 
cinotoria^niii  ruutaliaquxpofluntp' 
pircnfucorporco  a  maiorc  nnrtc  |:opuii, 
vtronuscaii;, nrhoniu 
dcButrio.ind.c.vcfl-  u-.,  ^^nl 
fccunduniBald.in  l.ca  quidc  n ! .  C 
Ihtio.notoriumdiffiniri  poiclt,  qi. 
rani  turba <5c  populo  fkiclufi  ^         '  ici  no 
torium  potcildici  omncillud,  quodin  iu- 
dicLOprobatumc{l,6cidco  fi  apparcatlu- 
clici,vtIudici,quodaliquidiuitladumvel 
diaum  infigura  iudicij  ,dicctur  notoriu, 
licet  populus  vcl  maior  pars  hocncfciatj 
quia  notorium  caufatur  exconfeOlanciu- 
diciali,vt  hic,6cctiam  notatur  in  l.idus  fu- 
llium.  ff.  dc  his  qui  notant.  infam.  6c  clare 
pcrBalrl  i'-' I  nrorerandum.  circa  ['rinci- 
piuiii.f       .......  fccnncinn-^.Ca- 

noniftas  iiOtoriu:.!  .a..iiii... 
communis6cindubiacc--'  i,dequa 
quxritur  indu  biam  ftdcriuacici)s.<3c  iftam 

diftmitioncm  ponitPaulCriiand  in  trad. 

dc 
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.  - auLvi-noionum pro  ric.v 

Ih-ictcioqucrKlocoiinait  in  notoi 
tantuni.  alia  autciii  notona^fMlf- 
proBationcni ,  confcfiioiK  r  > 
tiamruntimpropric  nor. 
Burr,inci.cvcara.coi28.vxr;i  f 
cundu  quod cft  notandu  prop ta  ihtuia.' 

V'.:o.  q.iiadic  itiir  nctorum in gcncrc 
clc cjus  i^vccicbus  vidcndum cil  f  Nctoru  i 
aliuddicituriuns;aliudlaai,aliirc'rr 
ptioms.  Notorium  iuris  djcti  [^o 
ciujsccndcmnatur,vcIoirp<\,.,^  ^,^.^ 
dicioaiiquidcontitcrn  .^. 

rcaliquKipIcndproi  aqu.:.K!oru- 

i>        '  obatur. 

ivanop.  .:        qui.icoUicilus]n  iujcpro 
conacmnaio  aabctur ,  ncc  alio  cpus  cO 
quamvtcondcmnctuf^d/i.^  'nn^(^ 
ocin  I  qmrcntcntiam.  dc pa-nf'        .]  f^l 
cundi cft: quia reas  c6ni''> 

probationcs^cfL   " 

rcntcntiam.Rat!o*-r 
catapro  vcritatc 
nitioncm  ponit  Bald'ii 
a^itcr  notorium  iuris  diU 
vt  dicatur  confcaio  voluntai. 


di- 
n- 
cl 

)rcil, 
clara 
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572  ' 

fadai  ' 
tancaconici: 
oritLirnotoriui 
iiisin 


Ctt  o^^  .  C     M  M  E 

ilHnitio^ 


P--  ■ 
c'  ■ 


luiacor 
aicto  habctur.l.pronjuv- 

dubitata 
■ri  tnr  n  orori  n  r'       ni  o! 
n.     .......  .^.luium.lf. 

• '  ,4Uodcx  diflini- 

tione icuiciiCCiiiia, qucianipUu'-  ■  * ''^'da- 
ri  non  poteft,otitur  notorium,  ^  ^ipKclIa-' 
tai  notorium  iuris , duplici  dc  caula.  Pri- 
ma.quia  orirur  in  iurc,id  eti.cx  his  qu^  ii  u  t 
iniudicio.  Secunda,quiaarbitrioiudicis 
inducitur.Vcl  -'I->cl' nororium  iurispotcft 
diliiniri,vr d  ' delidum  fcu  cri- 

mcn,quodcoiiuaiiLiLai  m mdicio  ,idcil, 
apud  ada  iudicij  :  quia  talia  ;Vcla  pofiunt 
dici  nototia,cxquoibi  multarolentadcr- 
ic,  vt  in aduocato  dclinqucnte in  iudicio, 
vclin  tcdcvclin  TnT"fi;i,quam  litigantcs, 
vcl  corum  aduo^..    v  ....riiii  in  iudicio  11- 

bi  infcrunt:vcl  ctiam  in  co  qui  rcfcrt  arma 
coram  iudice  redcnte  pro  tribunali :  vcl  c- 
tiam  in  co ,  qui  iurat  per  caput  Chrifti ,  vcl 
aliter  blalphemat,  TaUa  enim  nototie  & 

&:pu- 
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1n  Tit.  DePvb.Concvr.  575 
&publicc  ficri  dicunrur,quce  npudma^^i- 
ftratumfiunt.  ^ 

If  Erfiquxr.vur.Ali  ludcxdciflocriminc 
r  fjbi  nororioponirincontincnri  rcum  con 

Pdemnarc (5c punirc. t Oicircquod dcbcr cu  4 

primo  inrcrroc;;nc,an  talccrimcn  conmii 
l  fcrir  &ficonfitcarur,  fhtim  porcrit  cum 
[  punirc,fi  vcro  ncgcr ,  debct  tcflcs  ibi  pr^v- 
k  lcnrcscoram  dclmquenrc  rubiuramcnro 
I  cxaminarc,&  fi  poilbr  probarcquod  ira  dc 
-  liqucrir ,  pcr  confcirioncm  fuam ,  vcl  alio 

:  niodo,ccrref>at'nv:ilum-punict.  vriupri 
,  diclumc^  '       '  :u>npo(: 

[  -tauuiUci-irtScvi 

i^^^^Hiororium.rariocd, 
quiacriiiiiiiaqucrcommittunturiudicc/c 


dcntcpro  tr 
ludcx,  id'Jo  ic 
Iriminis.  \'id- 
rium  furis .  dr  ■ 
dcMi! 

^ftiscftpr- 


dicitnrnoffcv 


?"er!r 


t 

lio 
:o- 

;US 


crimcn,cuius 
nuilationi  noncft  " 


Jocus,6c  i  n  tcil  i-i  ic,q  uando  crimcn  c(\  no- 
tummaioriparri  populi.tVcIaJircrnoro-  > 
ruun faai  porcft diffinid  vt dicatur,  p u bJi- ' 
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1 


iniiu; 


574         -  - 

nicn^ cx  c  uiucntia,  qux  nulla  ^ 
ucdationccCiad,vtquia  cftadco  iiotum, 
&  ccrtum  oaiiiibus,quod  noii  lit  locus  in  - 
fici:5.rioni-cxqadonincsrciunt,vciraltein 

nrcnrinni»&d.  cvc- 
av  V-  .,.1  .vj  Excmplifi- 
.iLiicftdcp'-^  ''.cnfus  in  cri- 
.ujLi ,  pcr  patrem  \  A  niaritum, 
vxorciquo  ca (u ,  ci tra  cxco m- 
rmiaicationcm,riquis  fuadcntcdiabolo, 
a  rarrc  po<T^:t  occidi,&iinc  incr.rllonc  poc- 
~  oT^r^^f>.  .1 .  &  ifl  •!  ci\  commu- 
..uicrcl.&  Ra- 

pj.    '  •■  '  :n§.fi  hx' 

i'c  iiUi)i.  n-oini. 

^Aiv.       lcntcnua  cxcomrnuuicationis, 
^  t-       iecino habct locum in  iudicc  tcm- 
pornli  vo'  ?Jio  i.iico,  qui  finc  mctucxcom- 
yiy  'Tv  n  f       'c.  cl  cric  Li  noto 

r-  ....  ..  iclragrati 

ivpciu:  ^'rcmittcndi 
ad  iudi  ccicnaiucum.  iccundum  Hy- 
pol  i t ■  ]  m  dc  Marfil  in  d .1  .vn.de  raptu  vi rgi- 
num.&  AngcLin  trada.malcficiorum ,  in 
§.  fivma  publica  :  quia  talis  rcpertio  fa- 

da 


i.;  -i^  . 

nisot 
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'  s  P  vj?.  Co  NCVn 
aa  111  criuime  fragranti  tollit  defeh. 


  iia^iaiju  roiijL  cleren- 

fioncm  rci .  f  Inio  notorfctas  d:  rc-  ^ 
pcrtio  tam  fortitcr  opcrantur ,  \'tliccta- 
liasrcus  non  poiritrcnunciare  fuis  dcfcn- 
fionibiis  ,  tamcn  rcpcrtus  in  '^-  i.nanti 
criminc ,  ii  m^-^ '  >ndciiinatus ,  r.on 'po- 
tell  app- : '  : ,  ccntra  eum  potcft  in- 
Cipi  ab  c>A.tuiione ,  &:  ctiam  potcfl  Cmc 

proccOiicondcmnan.-quianccaccnfiffo, 
ncc  dcnunciatio,autim]ui[irio  ,  v( 
prio  in  notorijs  ncccf!^rin  rd 
dcbct  libcllns  vcdpi^  - 

tiani  m  r 

•     .  f ^OiiClUllO- 

' ■^iiuc.cin  cpcrucnit.  dc 
vciiuitionc. 

Onllct  dc  crr/^\'r> 

ntcntia  cit  jplo  lurc  niilin  ,  ]]l 

fcmcmki  cn      jn  ih    -^Aui^s 

otoriet5s  «cqiifritfrr:^'-  ^  :  "  -r!":  j- 

Innocentni.M .  -  oific.vicui.  An- 

gel.  m  1.  (i  pars ,  ti.  ac  iiiofficio.  tcOamcn 
^  Philippiis  Fraiic.incap.di!cao,cle;ippd- 
lat.  Aicxand.  in  1.  dc  pupillo.   qvi  opus 
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ft  dcopL.  .Hi  nLUi.PrictcTcavbinotonu 
a  t,  qiiod  ilblcnti  nulla  compctit  dcfch  fio, 
tuncillcabfcnsnon  cftcirandus.  Panor.in 
cex  infi  nuationcin  fi  dc  appcll.&  in  cno- 
nulli,dc  rcrcript.&  in  conli.63.in  2.  vol. 
Aducrtcndum  tamcncft,quodlicct  prcc- 
dida  n r  vcrn ,tamcn in  dclidis  fbla  dcpre 

hcr '    . V  ddit  crimen  publicum ,  vci 

noioiian^^nifialitcrconuincatur.glolTefl: 
notabiiis,inc.exlitcrarimi,extra,deeoqui 
diicit  in  matrimon ,  quam  poll.  pcr  adult. 
addctex.forma.incillud,  extra,  dc  prx- 
fiimor.  vbidicit Romanus  pontifcx,quod 
lic.  ilinnisfitinledo  dcpraEhcnfuscu 
muli^..  -u....,nontamcn  dicitur  adulte- 
rium  vcl  fluprum  commifil^v 
9  E '  '  :  notorium  fa£li  du ^ . lu-  i  LupiCX^ 
rcilicct,permanens,idc(t,  continuum.E- 
xcmplum,fi  clcricus  in  domo  fua,ficut  ma 
ritus  vxorcm.tcnet  concubinam,talis  con 
cubuvuu..  .  ^  otorius  ,  quafi  rcs  fit 
-M^nihus  volentibus  viderc.  Timc 
fupc.  :  cotoric  -  pcrfcuerantis ,  pof- 
fct  ludcx  laccrc  procculim,&procedere  ad 
fentcntiam  fine  litis  contclhtioncnec  re- 
quiritLU-  probatio ,  ncc  ixceptio  teftium: 


In  i  it.De  Pvb.  Concvb.  577 
qiiianotoriLiin  opcratiir  cffcdum.  Qiiod 
li  Iiidcx  vidct  libcllum  cVpctitioncmm)ta 
riefrmolam,potcftiilam  rcijccrc.  Opcra- 
turctjam,qnod  in  criminali  potcft proce- 

dipcrinonifuionn-^adimponcdampoe- 
-nain/uK  -u.uLOic^cctiamnnclibclio 
Anthon.  dc  Butr.  in  d.  c.  vcftra.  coI.pcn.& 

iftud  efl  vcr  u  m ,  n  i  fi  clcri  cus  ncgn  rct,talcm 
concubinatum  cftc  notorium ,  quo  cafu 
dcbct  audiriif  .^^uia  licct  notorium  rcleuet 
ab  onerc  probandi ,  non  tamcn  rclcuatab 
oncrc  proponcndi.Etideo  fi  tadumncec. 
turcllc  notorium,dcbct  lcmpcr  probari, 
quod  rcs  llt  notoria,  ad  quod  rufticiiitduo 
tcftcs.vt  iiotatur  in  I.  fi  vcr6.§.fin.ft:  qui  fii- 
tild.cogan.  Vndcficlcricusopponat  con- 
cubinatum  non  cHc  notorium,  fcertc  de- 
bct  probari  crimcn  cfle  notorium  ,  qux 
probatio  potcft  fieri  pcr  duos  tcftcs,qiii 
jrcddita  rationc  fuorum  diaorum ,  dcpo- 
( iicnt  cocubinatum  cflc  notorium ,  cxquo 
jtotuspopuIus,vclfaltcm  maior  pars  hoc 
Ucit.  Sufticit  cnim,quoddecemhomines 
Ihocviderint,  ttalis  cnini  numcrusfacit  u 
populum ,  exquo  muititudincm  denotat, 
prout  dixinius  dc  turba,qu^  ex  deccm  coa 

Oo 


10 


II 
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578     BER.M.  ClIO.  CoMiMEN. 

lliituitur.l  ait  prxtor.§.  turba.  fF.de  vi  bon. 
rapto.  fic  ctiam  dcccm  homincs  faciimt 
parochiam.Rcftatci-go,q(iodadinduccn- 
dum  notorium  ,lufficiunt  dcccm  homi-  • 
ncs.quod  proccdit  lccundum  quoidam,  s 
quandoilUdccem  faccrcnt  maiorcm  par-  | 
tcm  populi.Ahj  autcmdicunt,qu6d  imo 
requiritur  maior  pars  popuH  vcl  viciniaef 
quia  per  iftainducitur  fama  publica,vt  no- 
taturinl.3  §.ciurdw...  ^dctcftib. Alij  au- 1 
tcmdicunt,quod  ad  cognolcc..wum,an 
concubinatus  dicaturnotorius,  (i  non  (it 
exprcflum  lcgc  vcl  canonc,  dcbct  rclinqui 
arbitrioiudicis.vtefttcx.  inc;.decaufis  -  in 
fin.cxtra,dc oific.6c potcil. iud. dclcg.  Di- 
cendum  cfc  igitur  ,  quod  crimcn  dicctur 
efle  notorium  >  quando  o  m  n  cs  i  1 1  ud  .'ci  u  t, 
vcl  cd  vcnfimile  fcircvtquia  committi- 
tur  coram  populo  vcl  maiori  partc ,  in  lo- 
co  pulico,  puta,in  foro,vel  ccclctia  congrc 
gato  populo.Et  intclliguntur  prxdicVa,  (ci- 
licetinfpcdaqualitatctcmporis^quialicct 
tcnebra?  (intaptarad  malum.  1. 1.  §.  tria.  ff. 
dcventr.infpiciuxtaillud,  qiiimalc  agir, 
oditlucem.ttnmcnilludquod  fit  de  no- 
&Cj  non  probatuu  ob  idenenotorium.ca. 

pcr.' 
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IN   TlT.  DEPvn.CoNCfrH. 

pern,c,o/ani.  ,8.  qu^ft  quia ctFct comra 
d^ftnuioncm  notorij,  vt  fa:  ra  diamn 

Aliud  diciturnocoriiKu  faai  trartrctin- 
tis,6cnon  rcdeuntis.put.iji  quis  cornnx 
popuIopubI,ce  confcflusfucri  :qui.x  t7c 
cnmcnpotcftdicinotorium,prouttJ,c! 

vunt.  Ahuddicunrn,  ..,...„1;  nkcrpoia- 
tum.putamco,..,  ,  ..mpcr eftpantJs.d 
niutuandumfubvn-  . 

poteftdicicontmuusaptitudinclicctnon 

aaualucr,pronrdicinn,sdcfcruiturcanuc 
icc,pK.nds,qu.xporcftdicicon  /'^ 


quocftpi-ompraomnircm  ,  ,e.ncrc 
••quam  ,Jicctnon  (c,-.,pcrfiunt.  Vd va^? 

ponnt,scxcmpluminclcnco,c,u,,io,';on 
f>nue,fcduitcrdum  tcnct  concub.nJni 

Kn   O        "otodumfedi  intcpo: 
latum.  Quartumcftnotorium  n.^Erum- 
p.on,s,hoccft,faaipra-/;,mpti,e;c,i 
plum,„patcrnitatcvcifil,ntione;vndTfi 
v;r_&v.oralimetaprcftnnt,&voc^ta,qug 
fiau  vel  proaffine  habcat .-  talis  notorict  s 

induc.tpra:iumptio,ie,cj,iIJefitcoruS 

Oo  a 
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5S0    Bti<,M.  ClIO.  COMMEN. 

vcl  affinis ,  vt  notat  glofl'.  in  c.  manifcfta,2. 
qua:ft.i.& in cper  tuas  dc probatio.& in  c. 

tranlmifla.  qui  filij  fint  lcgit.  Qiiid  vcro 
diccndum  fit,fi  matcrprxftitcrit  filioali- 
mcnta,an  pririumatur  id  faccreeoanimo, 
vtrcpctcr  ■    '  '     ^  '^uorumprincipiiun 
conftituipniau^  piur.ous  apcrtc  cx. 
rumcft,&cfttex.l..  H  ncnta,C.dcncg ge. 

Vltii      :ontra  notorios  fornicatorcs 
elicite  fcx  cpnclufiones.  Prii       it  ifla. 
Noto'"''i '  fornicnorfi  cclcbraucritmcur- 
ntu-;\bu..u..c:.. .....  quia  fufpcnftisp  cano- 

nc  a  diuinis  fiuc  ab  ofticio  fi  cclcbrat,cft  ir- 
rcgulcvris.Scd  prefby  tcr  notdrius  concubi- 
nariuspcr  canoncm  cft  fufpcnfus  abofti- 
ciOjigitur  cclcbrando  incurritirregulari- 
tatcm,proiirdiximusdcnororicfimonia- 
co,qui  ..aionceftfufpcfus&celcbrat,fi 
militcrcfiiciturirregularis.  vt  H-^fticn.iu 
ctanto.dc  fimonia.vbiconciLc...,quod  (i 
clericus  proptcr  crimcn  fit  fufpcnfusab 
ofticio  quantum  ad  fc  6:  quantum  ad  alios 
a  canone  fiuc  a  iure ,  ita  vidctur.  lufpcnfus, 
vtfempcr  incurratirrcgularitatem.&:  hoc 
idem  tenet  Archidia.  in  c.  cum  xterni.  de 
Acnten  t,  &  re  iud.in  6.iicet  In  nocen  .in  c  fi. 

decler 
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I  tlcdcr  cxcommunicaio.  vidcatur  tcnere 
cont.rarium.  Scd  ptcEccdcns  opinio  vide- 
turvcrior  ,  quia  notorius  concubinarius 

qnoad  (c  &  alios  cft  rurpcnfus  ab  of]icio,vii 
dc  fi  cclcbraucritjVc]  aliasdiniiii'.  otticijs 
immifccat  ip^b  fn.^o  cfficitu.        '^'  ^'-is. 
d.c.cumxtcrni,^v  .  cnitbcn-^- 

dus.Etiftaeftcommuniso' iiiio,proqLio 
iudicatum  fuit,vt  rcfcrt  Guido  Papicdcci- 

fio,558.quiacxquocrat(ufpcnrus,nondc- 
baitcclebrarc  ncccuangclium vclcpillo- 
Jamdicercautalijs  diuinis  oflici 
m  i  fccrc,  dato ,  q  uod  cfl  c  n  t  fi  m  p  1  i . . 
ci , quia  fi  immilceant  lc of^icir  r  m  ; 
minoribusefficiunturirrcgul'     c  hc^.ns 
prcn:)ytcr,<5cibi  Panor.  dcclci aniu. 
Cauerc  ergo  dcbcnt  f  notorij  concubi  ^5 
narij  aut  alij  ,qui  aboificio  knu  iiifpcnfi, 
quia  fi  cclcbrcnt,potcrunt  pcrpctub  dcpo- 
ni,IicctnullapraeccflIn*itmonirio  vrcfTc 
fus  in  c.Iatorcs  dc  clcr.cxcoir 
didaproccdunt  Mi  ficcrd  ab 
oflicio,(ccusncri       itum  '>c. 
ncficio,quia  tur.        '^-anuo;.  t;r- 
rc-    ncc  cxcomiuuiiicationcr. 
gu-..:  .latcm.Prouta  con  tiari 

Oo  5 
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582       B  E  R M.  C  II  O.   C  O  M  M  E  N. 

irrcguiaritate,  proptcrquam  licet  prcfby- 
ter  iiifpcndatur ab  officio ,  non  tamcn  iii- 
rpcnditur  ;^  bcncficio  ,  lccundum  Inno- 
ccnuum,in  Cu.nii]  cumpridem,dcrenun- 
ciationc. 

jy  Sccindalltconclufio.  tQuodclerici 
i  vOncubinari,quicclcbrandolunt 
cticchirrcgLijares,pcr  fblum  Papam  vel  ab 
co  poreO-atcm  b:^bcntcm,poflunt  fuper  ta 
1.        -  a..iw.v ^...^  wnlari, loan.  Andr. pcr 


xtcrni,inu;loirm  vcr 
bo4>Li  i.iaiiinuin  ponrificem  ,  qux  dicit, 
quod  iPtccaiuscftdcrcfcPuatisPapx^vndc 
zicc  Epircopus,ncc  fvnodus  difpcn/arc  po- 
t:eft,GuidoPapredccifi.548.incip.  fuitdu- 


nclufio.  Qnodclcrici  no- 
toricconcuuujarij  non  funt  admonendi 
ad  ccicbrandu  dlmm  fimul  cum  alijs  clcri- 
eis,  vt  notant  DD.  in  c.  iaccrdotum ,  dc  c6- 
Iccrat.dift.2. 

Qoprtafitco^clufio.  Quodclcrici  no- 
torij  concubinarij  pedcucrantcs  in  con- 
cubiiiatu  vfi;  nd  m  -  m  finc  cffcauali 
pcenitenna,nou  iiun  cum  alijs  fidclibus 
fcpeliendi,in  c.  uon  exiftcmus.  i quxft. 

& 
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obcmitibus.  eadem  quxd,  quibus  dicitur, 
quod  oinnis  notorius  concubinarius  in 
pecatomortali  dcccdens,  prohibcturin 
CQenrcterio  lepcliri.  Reftat  crgo,  quod  clc- 
^riciptrreuerantes  in  notorio  concubina- 
tii  v/qiad  cxtremum  vifx*,  vidcntur  inci- 
dilleinpoenam.c.  vtriufqj  (cxus.de  poenit. 
t,&:rcmiJio. 

Qnina  (it  condufio.QLiod  fi  ckrici  bc- 
ncficiatiiotorij  concubinarij ,  contuma- 
citer  ftctaint in  tali  infamia ,  proptcr  qua 
incurruntrufpcnfiDnemvelcxcommuni' 
cationcm,fi-uiT:us  fuorum  bcncficiorum 
eisfubtrahcndifunt,ncccisdcilliscft  fub- 
iicniendum,nificafuqucmfupradcclara- 
ui,inverbo,aferccptionefruduum,&ifi:a 

concIufioncmponitglo.inc.paftoralis,in 
verbo,fubtrahantur,dc  appcllatio.  Notatc 
quod  fufpcnfio  clericorum  notorie  con- 
cubinariorum  ,  non  tantum  rcfcrtur  ad 
pre%teros,  vcrum  etiam  ad  alios  clericos 
in  facris  exiftcntes,&idco  iicut  facerdos  fu- 
fpcnfus  propter  notorium  cocubinatum 
nondebetccIcbrare,ficctiamni  clcri 
ciin  facris  cxiftcntcs  dcbcnt  adminiilra*e 

Oo  4 
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584    Ber..  Cho.  Comment. 
in  ordinc  fuo ,  vt tradunt DD.  in  c.  prater 
hoc.32.dift. 

Scxtafitconcluflo.Qupdlicctaclcrico 
occulto  concubinario  iicite  audiantir  di- 
iiina,tamenaiiotorio  concubinaric  lub 
poenapcccati  mortalis  abftuicndun  cft. 
Ratio  eft,quia  no  lolum  quo  ad  ih ,  vcru  m 
ctiam  quoad  aliosTufpenfus  eftab  cfficio: 
vndeaudicntcs  diuina  peccatmon:alitcr. 
iftamconclufionem  oonuntAntJeButr. 
&  Panor.in  d.c.vcftra. 
'  Scptimafttconcluno.  Quc^dlicctnoto- 
rie  criminofusjfit  ipfo  iure  irregularis  &fu- 
fpenftis  ab  ofticio,c.  cxtenoreA  ibi  hoc 
notat  Ioan.Andr.de  tempo.orc/ina.&in  c. 
iin.eodcm  tit.&hinocen.in  c.uihil.de  ele- 
£lio.Anto.dc  Butrin  d.c.veft7a,tamcn  ifta 
hotorietas  no  habct  vires  aaaliquem  de- 
poncridum  vei  ad  priuandum ,  nih  lcqua- 
tur  fentcntia  depofitionis  vel  priur.tio- 
his.Bald.inl.cum  fratreni  ,in3.coi.  C.de 
his quib. vt indign.  Ex quo dido duo  i nfe - 
runtur.tPrim6,quod  etfi  praeiatus  vel  clc- 
ricus  notorie  criminofus  fit ,  non  tame  eft 
depo%us  ipfo  iurcquamuis  fit  homicida, 
fcd  requiritur  fcntentia,  vtnota  hinoccn. 

inc. 


.!  I  i 


-  -  i  .1     ii,  dc  conccfl^  pra^bcnd.  Se- 

ciindo,  quod  licct  aliquis /it  nororic  prodi 
gus,tamcniioncftdcporitus  ip^o  fddoab 
admuiiftmtionc  bonorum  ,.rcd  rcquiritur 

icntcntiaintcrdidli.vndcanrcintcrdidio. 
ncm  potcrir  contrahcre,cS:tcllari,  q  uod  cft 
vcrum,quantum  ad  cxccutionc  faai:  quia 

jlloca(ulicctdcIidumfitnotor]um,tame 
reqmritur  lcntcn  tia ,  vt  notatgloli:  in  c.ad 
nortramjn 3.dc iurciurand  /ccus  cft,quaa 
tumadcflcauii1iuris.Alcx.in  I.is  cui  bo- 

nis,inprincip.2.coI.ff:dcvcrbo.oblig.K.a- 
tioncmprcdiaarumconclufioaemmdu- 
ci  t  notorietas.&  ordo  iuris  relaxatur  fecun 
dum  Innoc.in  ccx  tcnorc ,  dc  rcfcript.  qui 

allcgattcxjnd  c.adno(lram,&radttex  Ji- 
tcralis , in d.  c  dc manifcfla  2.  q.i.quod di- 
cit,  quod  cau(a  manifcfla  non  dcfidcrat 
ordincm  iudiciarium. 

Exiftarationc  multapo^int  infciri. 
Primo,  tquodvbiiociiscfl  .c.idcnterno* 
torius,noncftneceire,quodinlibcIlovcl 
accufationcapponaturconfiniailliusioci 
Lart.in  UibcIIorum.  dcaccufationibus  & 
m  I  dcmonflratio.ff.  dccondit.  (Scdcmon- 
llrat.&:  in  I.fin.  circa  principium.  fc.  fi  ccr- 

Oo  5 
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Si6    Bekm.  Cho.  Commen. 
tumpetat.&ibidicuntDD  qiiod  vl3icflct 

cuidenter  notoriuiii,  quod  principalis  c! 
bitor  non  efict  foluendOjtunc  iito  Ga(ii,nv> 
fada  priusexcuflionc  contraprincipalcni 
debitorcni,poflct  fidciuflbr  conucniri.ldc 
Panor.in  c  liiper his ,  dc  poenis.  dum  dicit, 
<^nod  in  delido  notorio  iudex  potcil  man- 
darcpoenamimponillncaliquacondem- 
nationc ,  &Innoccn. in c.  cum  in  cundis. 
dcdecti.vbi  etiam  dicit,tquod  ille ,  qui  cft 
natorie&cuidcnter  docVus,vt  funt  boni 
Baccalarij  &  lc(ftores  Tololani,qui  inaf- 
ltinvtione§radusDoa:oratus  non  dcbet 

cxaminari  ,ncccL       Doaores  regcntcs, 

qui  in  confiiiarios  Regis  rccipiuntur:  pro- 
mfuit  intimus  &  rcuCrendus  patcr  meus 
dominus  loanncs  de  Boyibne,  qui  ob  cius 
cotemplationcm  fine  guftugradumcum 
rigorccxaminis  mihi  pra^buit.  pro  quibus 
facitglo.inc.placita.i5.qua:(1:4.quxdicit, 

quod  citario ,  qux  notoric  6c  cuidcn  tcr  cft 
niilla,non  adftringit  citatum ,  ncc  cuni  fa- 
cit  inciderc  in  pccn  am ,  quam  fcquitur  In- 
noccn.inc.cxparte.de  vcrbo.fign  dum  di- 
cit,quodillc,quicfl:citatus  ad  fynodum, 
ii  nororic  &  citidcntcr  efl  excmptus, 

non 
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noii  tcnctui-  comparcrc. 

Exquibiisparct,ciuod  notorictas  tollit 
lolcmiiitatcm  iuris,  vndc  licct  rcs  ccclc- 
noii  poffint  alicnari ,  nili  fcruata 
loiemnitatc  luris ,  vbi  tamcn  nororie  & 
fuidcntcr  apparct  talcm  alicnarioncm 
verterc  in  vtilitatem  illius  ccclcfix ,  ifto 
cafu  \  alct  alicnatio ,  ctiam  non  /cruata 

lolcmnitatccanonisfincexccptionccap 
dcccrnimus.  iz.quaft.  2.  &c.  primi  ,dc  re- 
busccclcli.non  alicnandis,in  6.  &c.  nuili 
exrra  ,  codcm  titulo.  Ratio  cft,  quia  ad 
Jiunc  finein  debct  prxcedcre  inquifitio 

cominodi,vclincomniodi,vtliqucatdc 
vtilitatc  ccclcfia: ,  cuius  res  diftrahuntur. 
fed  vbi  vtilitascft  cuidcns  &  notoria ,  non 
cft  nccdlana  inquifirio.argumcnLD.I.con 
tinuusactus.S.cumita.ff^dcverbor.obli- 
gatio.  Etm  terminis  ita  rcpcrio  confu- 
luiftc  Pctrum  dc  Anchara.  in  confi.  107 
incipien.fubtilitcr.&adplenuni. 

Vos  autem  aduertite,  quia  Barto.inl. 

cumhi.§.caufani.dctranfaa.tvidcrurco- 
trarium  vellc  pcr  text.  in  1.  fi  fundus.  ff.  de 

rebus  eorum.  dumdicit,  quod  alicnatio 
fc-i  ininons,  vcl  ecdcfia;  ficri  non  dcbct, 


21 
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588  B  E  R.M.  C II  p.  C  O  M  M  EN  T. 
nifi,  folemnitatcrequirita,  quamuisvti- 
litaspupilli,vclccclcfi3eefleteuidcns.  Pro 
cuiusdidovidcturfacere  tcx.inca.:.  vcrfi. 
praefcrtim,dercb.ccclcficc  non  alicnan.in 
6.  vbi  non  valct  alicnatio  rci  ecclcfiaftica:, 
nifi  fucrit  fcruata  lolcmnitas,quauisficrct 
in  neccflitatem  vcl  in  cuidcnte  vtilitatcm 
ccclefiscnecftarcturaficrtioniinftrumcn- 
ti  diccntis ,  quod  alienatiofuitfada  in  vn  - 
litatcm  ccclcfic,nifi  appareat  vcra  vtil 
vt  concludit  Guiliclmus  dc  montc  Lau- 
dinoinclcm.i.dcrcbusccclefia:  non  alie- 
nand.6c  Innoc.  in  c  grauis.  dc  dcpofito.  & 
glofllinc.fiquos.  12  nnji'fl.2.&tex.in  l.iii- 
bemus  in  2.C  ci  s  /...  icl:.  cccl.  <5c  idcm 
tcnct  Guido  Fupu.  ,in  l.fcicndum.  If.  dc 
vcrbor.oblig  6:infing  373  incip.donatio. 
vbi  dicit,  quod  fi  in  inftrumcnto  vendi- 
tionis  fadx  a  Capitulo  alicuius  ecclefiae 
contincatur,  quod  venditio  fuit  fada  pra:- 
ccdcnribus^nquifitionc  &  lcgitimis  trada 
tibus,ccrte  ifla vcrbaintcr  cafdem  partcs 
non  probant,cum  fintcnunciatiucprola- 
tafupcr  prohibitis,nifiin  fpccic  probctur 
de  commodo,vel  incommodo ,  alias  cflct 
rcperta  via  >  qua  ccclclia:  fraudarcntur.  vi- 

dcte 
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dctcDcciiim  confi.6o6.in  4.voI.vbi  dicir, 
qnod  vbi  cri mcn  cft notoriii  m,  omnis  fo- 
kmnitas  iuris  promifla  videtur. 

DubitLirMr.aiacariihuiusconftitiitio- 
nis ,  fi  clcn . ...  ilicrit  condcmnntus dc  no- 

torioconcubinarii,pomrappdIarc.Con- 
cluditc t  quod  non,quia  notoric  crimi  22 
nofusnonappcllat.Bart  pcrillum  tcx.inl. 

conaitutioncs.ft:dcappcilat.6chocfirmat 
Canoniflx  pcr  tcxt.  in  cai\  cum  iit  Ro- 

mana.§  cum  autcm.quos  ibi  rcfcrtCardi. 

Alcx.cxtra,codcni tit.  Etidc6 Ii proccda- 

tureontraclcricum  tanquam  contra  no- 

torie  concubinarium,  lada  prius  difculllo 

nc  notonctatis  ,  non  poterit  appcl{ari,fi-. 

Cutdicimuscconueifb,  vbigrauamcn  cf- 

fctnotorium:  quianppcllatio  non  i.oll^t 

tolli,i;Io.invcrbo,a:^pclIationc;-v     -  ex 

J  conquxilioncdorellit.rj^oH-^  r  .  .c^  ^^<5 

fqu6dnonv:>!        pclla.:  !o,quhid 

aliqnai.i  .  ...       -  >-  r.o.oiK)  criminc, 

vcl  con^-^^^onc  ,  qu^  uiducit  notorium, 

pcrludiccui  cft  condcmnatus.  1.  Ci  qua 

dcverb.&rcr.figniri.&inc.quicunq;.2.q* 
6.  vbi  dicitur ,  quod  confitcntis  appdlatio 
tio  auditur,quod  fccus  eiUn  muiaa,  h  qua 
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590    Bekm.  Cno.CoM  men. 
potcftappcllarijVteflcafLisin  d.  1.  fi  qua^  Et 
notetis  difFcrentiam  intcr  pocnam  6cmul- 

23  dam. tPocna  pro prie  cft illa,qux  ftatuitur 
h.  lcgC5  Muldaver6,qua:  ftatuituradarbr- 
trium  ludicis:  quiaa  lcgcndn  fuit  ftatu- 
ta.Etficnotoriumopcratur  hunceftxrdu, 
quod  fententia  in  notorio  lata ,  potcft 
mandariexecutioni,  noncxpcdato  lapfu 
deccm  dicrLUii,  qui  dantur  ad  appcllandu: 
quiacum  non  pofllt  appcllari  ,fi:Liftradif- 
fertur  cxecutio, nificx  iufta  &  rationabili 
caufa^vtdcclaratAufrcd.in  dccifio.175.in 

24  additionctHodic  tamcn  dc gencrali  con- 
fuctudinc  rcgni  Francia;  indiftindc  dcfer- 
tur  appellationi.glofTin  cap.i.  §.  quoqj.  in 
vcrbo,iniufte,circa fin.  dcfriuolis  appella. 
inpragmatica  fandionc.Idcm  tenetNicp- 
lausBocrij  ,inconfuctudinibus  Biturigu, 
in  tit.  de  iurifdidionc  omnium  iLidicum. 
§.7.in  gl.fin.circa  fin.vbi  dicit,quod  dc  c5- 
fuctudineregniFranciac  in  patriaconfue- 
tudinaria ,  &  in  foro  feculari ,  omni  appel- 
lationidefcrtur,exccptis  caufis  recrcden- 
tiarum  beneficiorum,&  prouifionalui,iu- 
xta  ordinationes  rcgias.  Notorium  autem 

;t5  difFcrtafamaineo,  t  quodinnotorio 

opor- 


InTit.De  Pvr.  ..o  A  o  . 
oportctqiiod  populus,  vcl  maiorparsfuc- 
nt  priElcns^itaquod  polTct  dcponcrc,vt  tc- 

ftis  per  lenHim  corporcum.  Intamatio  au- 
j  ^  tem  fufticit,  quod  maior  pars  aliquid  di- 
^  cat,licctmil]o  fa6i:o  nonaflerat/c  fuiife 
I   praclentcm.  Antho.dc  Butr,  m  d.  c.  vcflra 
C0I.4.  * 

SEn  ETiAM    o^ri  M 

Licrem  cicmcontme^tiTlhjpcLUrn 
&diffmiatani, 

S 


VA1    M  A  K,  I  V 


M. 


/  Cohditaio  ^  /?v  crmffluris fujfccl^ fu  dtf 
famflt^^deinre  cArjonico  inducit  publicji 
concubinatum. 

2  ^^dtcrumoccafione.virimultietiamfan^ 
I  niceciderurjt. 

ETfic ,  ic.a  cohabitatiovind:muIicris 
lu/pcclx  fcu diflamata:, dciurc cano< 

"^cojnducitpublicuconcubinatum, 
idcoprohibitum  fuit  clcricis  habitarc  cu 
toeminis  ca.  intcrdicit.32.dininCtio.&  hoc 
multiplici  rationc.  Prima  cft ,  rroptcr 
pcrfcdiioncm  virtutis  ,  nd  quam  mm. 
quam  aut  difficultcr  quis  pcruenirc  po. 
tcrit,  qui  focminarum  confbrtio  dclc^. 

<^atur*, 
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592    Brr.  Chor..  Commen. 
datur.  SccLindA  prohibirionis  i\uio  cfl:, 
proptcr  ciiftodiam  caftitatis ,  quani  clcriri 
in  coUatioiicordinu  implicite  (cruarciu- 
rauerunt,(5c  eft  difficilc,ini6  inipofiibilc  il-, 
Inm  lcn       habitando  cum  mulicribus. 

!l ,  t  excm plo  multorum  vi- 
\  ii ,  qui  occafione  tbemi- 

i,a:  .ia4uiit,vtpatctdc  Eua,cuius 
occauoiic  Adam  cecidit.  Gcnc(^3.cap.  Ite 
dux  filix  Loth ,  volcntes  ex  patre  f  110  con- 
cipcrccum  verbis  eum  fortalfis  ad  hoc  in- 
duccrcnon  auderent.mcdiahtc  vino  pro- 
pofito|v^.  _^  ,  ant.bcneergoaliumhomi 
nem  dcccorficnt ,  quando  ncc  prOprio  pa- 
tri  pcpcrccrunt ,  Gcncl'  16.  cap.  Prxterea 
mulicrcs  Mohabitx  fiiios  lihvd  deccpc- 
runt,  contraquos  Baalam  Ariokis  cum 
oinnibusfuismagicisartibus  nihil  opcra- 
ri  potcrat  num  23.c.Itcm, muUcrcs intan- 
tum  S  'onionom  dcccpcrunt,  vt  colcrct 
Dco:  _^.an.c  5  Ii^r^^rh  ctiam  fe- 

feliir  .0  v.ia.La,afticiecu.a;>  tcrra  trc- 
mcrc  videbatur  Prxtcrca  Hero^es,  qui 
loan  Baptiftam  mctucbat >  fcicns  cii 
virum  iuthim,6c  tame  HxTodias  eius  vxor 
intantum  laborauit ,  quod  fccit  euni  in 

carce- 
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PVB.  CONCVB. 

.  carc:rcdccoiiari,Mattha^i  o.  ca.  1\ n-h  mc- 

retrixab/l^onclitcxpl-oratorcsloiii.,..,ilos 
qui  quxrcban  t  cos,fccit  currcrc  vfqj  ad  \'a- 
Salordan.:. ,  diccndo,quodcxierant  ciau. 
y  P?'  -       ^    ,  2.  cn p.  6c  quamplurcs  a- 

i!^^^*'^  ^  ^'osiacros,muIicrcs 
tcccriuu.  c>iuit|un  ejcpraraimptuofum  id- 
•ircllcr  ^  '     ^rtioreincxi/K)  Xh^^r 
ta  1-      proiiibitioniji  cf>,  or  0^,^. 
ita-atui&ordini  den  ^,,^^ 

^''^'^'^^^-   ,ucaihis 


cjeatfo^ 


ta  ra 


eflcdcff-' 

f "  xccllentiam  iiiinitkri;  /a- 

Cv.auiaiib,au  quam  pertinct  maxiina  pol- 
lere  mundicia  ,  iuxra  illud,  niimdamini, 
qui  fcrtis  vaCa  domini.  Ratio  cnf  m  inmtu- 
tionisfaccrdotijfuit:  qu  .iiltudiui- 
norumnonpotcftcfTefc....  vita/- -ni- 
tioeft,propter  teftimonium  bona;  iam^, 
quam  deturpare  videtur  cohabifatio  <5c  fa' 
miliaritascum  mulieribus.  Vltima  ratio 
prohibitionis  eft ,  fcilicct  cxem pla  fan do- 
rum  patrum,qui  cum  alcuminc  virtutis 
leguntur  euitafte  confortiamulicrum  vt 
traduntDD.ind.cinterdicit.  Ergoqui  cu 
niulicnbus  fufpedis  &  diftan^tis,  hoc:  cft' ' 
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^94    B  Cno.  CoMMF/-- 

cxtraneis  6c^iuuenibus  habitat, li nion au 
noP  drnmt ,  didtur  publicusconcubifi. 
riu ./ .^^  ahiotoiium  pra:iumptionis. 

T  E  7{^E  N  T 
S  V  M  M  A  R  I  V  ^"^-  , 

conuerfAricurrirnAtre^miita^fororc^.  ^ 
2  Clcrtct  criqmbm  fotminlsfit  permijfn?n'i 

frohtbttum  hahitarcynouem  traduntur  i 

refolutidnes. 
$  Epifcopi  an fo^tntde  iure  cohabttarc  cum  fce 

minisnonftfpc^' 
jf,  Multcrquantumc  avel-vetii- 
lafaclericts  non  cji  Ji^jcipicnda  ad  objez 
(itvum  dnmefticum, 

■V,  dfceb.^.nt  vxoreS  ft^as  pro 
rcedeprdLa' 

dodtbentcoh' 
j  Prdatv-s  viuendo  luximojcMCiiur  poui 
,  ,rJr(ir.mciat>rAesL 

IY  !  rondudaautafic- 
m  fcotendit 


.  ratip 
tex^apertus^lun; 


.,.xicntum^co!i- 
tiario 
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I;         .Dr-  P     .  ' 
trano  iciKu  5  quod  clcrici  iicite  pofli^ 
ncremuJicres,6:cumillis  hnhu^^^  ^,^ 
tamen  non  fint  fu/pccl  f^^/r"  ' 

yosautcmdicirc,  quod 
tionor        ^  ^ 
^^iy:,,  'iicercnu- 

HM  lSCOllimi 

a;iujui.  C.  dcEpifL-opLs  ^dcr 
dumu,at:  cunqueraccrdc  :  ; 

j^vcl  dcncntUs  hcjiore  fulcinn  rnr --nin 
rum  muiicrnm  rihi 

.mterdi- 

|r'^  ^^ii^i  <^icncis  iiabitcirc, 

V  -         '  »'^^«ii^quibusi'ccundum  Ca 
,mmU^,  iaiiaio       ,ulia  c/Tct  iiiiiftr;,  fii. 
•ipicio,vjddicetcmnm.irrr 
aut  alia  confanguinc;!  -,1-^^  ,V,^  V^'^' 

giiftini,quodinfrai...  ....a.acmradt 

tcx.in  c.iioipitiolum.  ,^5. dirt.  vbi Hieroni. 
niusaIloqucnscIcncos,HorpitioIumGa. 

Suit)tuum,autrar6,autnunquammulie. 
res  m  tren  t:  quoniam  non  potcft  toto  cor- 
de  cuiH  Dco  habitare,  qui  faniinarum  af- 
lelhbus  copulatur. 

Scdcontra  vidcturfquod  clcnd  lici- 
te  pollint  cum  quibu^dam  muhcribus 
^  Pp  z 
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596     Ber.  Ciio 
conucrrari/cilicct  cuia 
rorcautcnm  fili<Tquam  antc  cl; 
habucrunt,  quia  in  illis  naturalc 

rrnnin^^;  fnh^ica' 


1 


ci 

tcrc 


in 

ram  reioiu' 

fum  .  ds,habitarc  iquibubuiu- 
herib'^^  ^^ndirn^  L . :  ilhs6:Canoniftas, 
jj^^  interdicitiequcn- 

tCSC'"  iL/iU. 

dcntiumvcldciccndcntium         '  •  ^ 
tum  ^^radum  pofilmr      c  h^biiaxc  cum 
clcrids,quiavlq.-  ad  ilium  gradilm  cellat. 
prohibitio/M-on  dcbet .  dc  conhnKauni- 

tate&affin:u...A"-'  -'^- 
omnibus,cadcm  di....,  vt  lU- 

xi,naturalcfoedusniliil  '  -^^''i- 

minis  fufpicari.c.a  nobis  >  dc  couab.  clcnc. 

Sccunda;?ftconcIufio.  Quodconfan- 
oiiinetcinlinca  tranfuerfaliviq^  adfccun- 
dumgradum  indufiue  polTunt  licitc  co- 
habitare  cum  clcricis,nifi  tales  confangui- 
iie«6  fccum  habcren  t  ancillas  fufpeaas,aut 

aUas 
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ali 


-IS  111' 


.c.lcgitur.  Si. 


397 
dift. 


 ^ 

A.ii^uitiiius  cimi  fororc  habiure 
coiiiciiiijt.quia  •.]Uc^cuiii  mea/brorcfunt, 
I  Ibroics  incae  non  iLuit. 
P     Tertiacilconclufio.  Quod  oi^aniuis 
permittatur (^cricis pof!'^  b  ''-  uma- 
f^^liquib'^^  ."or  M'  }7pj. 

us  mulici.iDwij  cAcciiii;  'dcra- 
tam  flimiliaritatcm  ha  bcnt, 
r  ';s&conrcmptibilishabcati;  .  uo- 
rundain.33.diiHn.  vbiNicoiausPapa  dicit, 
quod  nEpifcoiHis  ndmonitus  noiictdcri- 
fif!:crc,deponatur. 

QiiartacftcQncluho.  Qupdhcctpcr- 
ittatur  clcricis  poflc  habicarc  cum  aU- 
quibus  confanguineis,  tamcn  fi  fit  fufpi- 
cio  iuuentutis  ,  vel  caloris  naturalis  ,  il- 
locafuhabitatio  prohibetu;,  >:tra,de 
cohab.clcr.&mul.  Etitafoluiturconti.i- 
iriuin  fadum  in  d.  c.  intcrdicir.  quia  dcbet 
intelligi  dc  clcrico  fcnc  vc^  '^"'-tato.in 
quo  nulla  pra:fumitur  fuipiCiO  nicouti- 
ncntiac. 

Qivinta  cft  concludo.  Qiiod  Hcut  pcr- 
mittitur  clencis  pofTc  habitare  cu  aliqui- 

Pp  3 
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508     B  E     C 11  o  R ,  C  o  M  M  E  isr. 

1  a  i V ' ;u i  n c»\. jp li  t a,.q u i  a  i  u  n  t  U v  i  a  i  lii  ii a. 
nidlica  ncccPjtate^vt  llint  aneillae  Scpcu  ii- 
k\       !  u  m  tamc  non  fin  t  rufpcdbc^vt  pro- 
\\       jctur,tcx.in  c.cum  Gmnibus.in  vcf 

i   ,  .    iliadc  .  .8i.diftin. 

V  , . ,  f>  -  nclufiaQuodlicctperpnit- 

taiUi  v.ACiia5  poflehabitarccumaliquibus 
ipulieribusextrancj  Mifanguinitate,vt 
4  fimt  ancille  doineftica::ttamcn  nulla  mu- 
Jicr  cxtcanea  quantumcunquc  dc(pcda  & 
vcr ' a clericis  rutcipienda, fpccialiter 
ac'       .^ilici^^" obfequiu.  Ratioeft,quia 
^-  -quci)      '  ••'nquitur^vbi  fmefu- 
3pK(oncdcli(5tuiij  putcfteflc  tutui. 

Septimaeftconciufio.  Licimm  citclc- 
cris  conftituto ,  in  domo  /ua  vxo- 
.  onajri  nnre(h(ceptionemor- 
i  ,li  fir  dcfpcdla, 
•     .i.Ci-iUi  nulla 
G.iiipo:  ;tAr'-''' ^'v- 

liiccl        ecum  ,n'on  qiiiaciii 
c  rcisin  cibis  parandis 

kabeisamcrccdc 
.   ....... ,  ^loH'.cft  iii  c. 

om- 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


600     B  E  KM.  C  H  O.  C. O  M  M  R  N- 

cpto,cum  mnrrc ,  vcl  cum fbroi  c ,  vcl  nifi  i 
dehcciv  . .     .  .11  habucrit  liccntiam.  Pa- 
tctcrgo,  quo-'  r-"  '-  - ,  ainatrji: 
ctiamvcrb  '  . ....ord''f^--^ 

Nonaiit conauuo.  Qucxl  E r i ;  - 
cxtcri  rcligiofi  n i-  '  nt  ad  coiViQi- 

.tandumadmittcrcnHiiierem.§.Epi^:op»i 
veroiin  authcnt.  dc  (andiflimis  Epi/cppis,  |; 
collat.  9.  <3c  in  §.  cv  ■  di , dc  monachis. 
7  -[Ratiocft,qu:^P-^  •'■-p Jo^-ixurio- 
st"  dicitur  poiiaui^  cc^.ciiai  >raecft, 
quoad  opiiiioncm  hominuui  quiacoha- 
bitio  cum  feminis  facilem  occafioncm 
incontinehtiae  pra^ftat:  quia  videtur  habc- 
rc  fpccicm  mnli  ^  &  abftincndi  .  1  non 
folum..  ...a.i..,..., t..,.analpccicmaU.c.cri 
ab  omni  fpccie  mali.cxtra,dc  vita  (S:  honc. 
clcric.^ 

£  r  r  £  R   s  V  r  m      v  p 

rtoxem  ddmomtt^ 
.S       ,WM  A  R  I  V  cJIf.  ■ 
7  Tnna.?mmtio an in  ctfu  htitm  consiittitto- 

nisreqiiir  " 
2  Grmtmenc  ^  umu^adhoc 

Ift (it  loCii^S  ■  UiuiA. 

^  CkricmyAdhfft  vtdicattirpuUicus  concuit- 

nanus 
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In  T 

H:. 


TjV-t  dimittant  corumcon-' 
r%       ^inas,qui  /i  noft  monitioi^<  ni  ino- 

bcdicnt  cs  <Scinc7rrigibiIcs  rc ....  an  tur, 

fufpendcntur vd  dcponcntur.    nf^^cl  crit 

inclca-ionc  ludids  ccclcfiaflit. ,  . .  caca- 

''^^ior,inc.ncutadcxtirpanda>de 
^>hab.v.vr.&  muiicr.  f  Scdail in  ca/u  im-  j 
Ts  conftitutionis  rcquiratur  trinamoni-  - 
tio }  vidctur  quod  fic ,  pcr  tcxt.  in  c.  [\  quif- 
quam  titu.fupra  allcg.  vbi  dicitur ,  quod  fi 
clcricus per  luum  lupcriorcni  fucrit tcrtio 
monitus ,  <5cnon  dcd^^it confahulari cum 
niu]icribus,potcft  exconimunicari  ,crgo 
licdiccndum  vidcturin  cafu  prx/cnti.  rIi- 
tio  cfl^,  quia ficut  pcr  trina.m  monitionem 
conuincitur  duritia  £ui  pcrtinacia  rirda. 
jtorum,adhoc,vt  conftituantur  ir  mora 


n 


^tcftcaius,&:ibi  hocnotantlo 
Jfc.i.dcfuppIcndancghgcntiaP. 
ficctiamconuincitur  pcrtinaci^  it.Louo* 
rum,quifimihtcr  conriituunturin.  mora, 
/routin  tcrminis  traditBal.in  c.  i.  in  vcrb! 
I  nionitus, intit.de  militevafalloqui  con- 
l^tumaxcft^invfibusfcudorum.fixquibus 

I 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


potCiliSCuCCL". 

adhoc  ■ntcii 
iiimora^rcquiritui 
^  tc(latio:tquafa. 

c;i.rimuni  •  idcoillc 

habcbutur  pio  iccui 
tigra4uati  &  nom 
vct  nominatiojiis,  accept 
4  1  conftitunnt  i 


futaic.iiucv 
dia  fupcnorcir:. 

Al-      '  :;uunt.Qupd  aut  j 

sHturd?  monitioncquacdcbetfic'  i-j 
pi-orrr'       "diifla  opinio ,  vt 


hc 

ccm  i>r 


tionci. 


i^.quacit?  .ouuii.^ 
,mmoniii»6cinc.l?i-'' 

^xi  1  i o .  i n  \T>  bo ,  com- 

^dcrcn^ 


L  v  - 
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TN  Vb.Df  Con 

tenna  cxcommtimauioriis.  or-ii.ncH 
quod  dcricns,nifitrin;i  moi' 
mhVa,  non  dcbcr  pcrdci . 

iricnlcnccci (iiofuncr.-oi  . 
&did^n 

&c  'r     iuodfi  asarurdc 


<^o- 


incuith.itcm  nuIia^C.dci^pilc. 


ciaii,ivquiriturtrina 


vna 


quxMirpcrcmptorra,v 


monitior 
mon 


ialrcm 


cl  OMT  Ivbc; 


jimpcrcmptorias  _  ^.^ 

^crbo,moncre  rcncarur,quo  caai ,  fufficc- 
rct  vmcamonitio.  Quod  cft  vcrum,nifi  a- 

gcrcturdcpriuationciuris.6cdcincurrcii- 
a  pocna;quocafu,fi  Icxdicar,  trinam  mo- 

iJtionemdlcncccflaria.ccrtc  vnica  non 
habcrcrvim  percmptoria,viifiinca(u  iimi 

|aro,iupra,in  vcrb.moner(«  rrnr^f-pr- ita 
conduduntCanonii. ,  ^^^^^ 

^^it,viddircr,nnnn,»oagcr-::^.,cpubiico 
con  cubi , .  .;do  mui ;  i  tio  clFct  ta- 
6i-a  prupen.-  -  .a,vr dixi , habcrct  vim rri- 
nxmonitioius.  Autagirur  dcmonuionc 
»^traiudiciaii,&  tunc  condudatis,  f  quod  3 
kl hoc, vt dcricus dicatur  conc!^ bi  i -  uis, 
(umcit vnica  monitio:qui;i  ^ , . ,;oa 
/pedficc loquuntur,intcrp..  .uif H ria:^ 

moaiumconcubinari;:(Scitacomuimoi'lc 
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604  C  OM  M  E  N. 

rcfoluunt  C^noniftiein  c-  cum  Jiobis.  dc 
elcaio.6cLcgift<E  i  n  1      n  irn  i  n  ihiliam 


L'  ' 


ni' 
cull- 


dcdamnointc 

nitus^fprcta moiiuionc  non  d  ' 
cubinatu,  reputatur  aiurc  propiiL.:> 
cubinarius. 

J  P  S  A  M    C  V  M    BV  FE  C  7  V 
norpdimittunt. 

S  V  M         '       '  '^^ 
j  Vxor qu£ Aufiigi .  ...itre- 

uertatnrjnon  iacuur  c.u.i{  i  jj 
2  i^^rreftfunhabenspercimt        <  ig  edi  t- 

turilLirn  ^  in  momento  reuertatur^non 

dicitttye^effk!. 
^  Ciiy<:-i-::-    " '  ^'i^^rf^quijlatim  in  prifltria 

YcuL.-  ,^txtem» 
jL  Verba  lc'us ,  vc  /  coajlitutionis  dehcnt  tnt elli- 
.  ^icumeJjeCfu. 

QV I A  habcnt intcntioncni  rcdcundi 
ad  vomiium , id  cft, ad lolitum  con- 
cubinatum ,  quo  cafu  nullus  eflct  ef- 
fcclus  dimiflionis ,  cum  pal-ia  (int ,  concu- 

binam  non  dimittcrcvel  dimiflam  incon 
tincnti  rcaflumercrhoc  enim  videtur  fa- 
aumin  fraudcm.Idcbtalcsclcricific  fa- 

cicntcs,  non  euitarcnt  pocnam  huius  con- 

ftv 
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In  Tit.  DePvb.Con  6os 
flitiitionis^quin  non  dican tur pubiic  l  ( <  n 
cubinatij,  (icut  in  liniili  dicim^  tdc  , 
■  quaKiuf? ^ r  h  m n ri fo :  a  u ia  (i  i n con  l . . . . 
pcucrfV  uifug(lTc,adh( 

^^ttir,vtcllca(Lism 
HrX  uorc  iracundijc ,  in  fi.ff: 

dcagmi.cxi  iquafumptafuitpra^di- 
tarcgula  ft-dcdiuortiis«5c rcpudijs  AMn  c. 
liuortiu m .de  pOcn i trn  d i f}.  t  o n ' ;  , .  ^  * 
Srdattcxt 

nondiCiturvcrkiK  londurat. 
Vndc,  hcctvafilkis  rcxiquv.u  domiaum 
iiium in  bcilo  pcriclitantcm ,  i\  tamcn  in- 
contii  •  rcuertatur,non  dicitur  rciiquif 
ic>adh  ^K-iopriuctur.Sicnrctiamdi 
cimus dc  mi  fubccrra  nr  . .  romifit 
vcnir::qn?a  fiinro!^,'-;'^     ■  'r.,.,-,. 

gitur  non  ........ ^ :a,iK.ui  proj luHio- 

n„nor  "••-'-^.  fSi  •  \'ontrariodiv 
mus  dv  .  qui  nLibctarrclluf  ■  ciuita- 
tem,quja  ii  cgrcdiatur  illam,<3cin  momcn- 
to  reucrtatur,  non  dicitur  cgrcfilis :  quia  ii 
ftatim  rcueriiirus  cfi:,non  vidctur  abcfic,vt 
notat  Angcl.  per  illum  tcxtum.  in  I.  cum 
antiquitas.C.dc  tcftam.  facitin  fimili  tcxt. 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


6o  6     -B    i\  M.   C  n  O.   C  O  M  M  E  NT . 

3  l/jxf\ilo,ivndelcio    dehxrc.inft.  fSi^ 
mj..Lc.        •-'•im  '  ^fr*n^o  cnrnto 

firniitatcin ,  aoii  vidctui-  ciudLao,  ad 
vt  con(equatur  iaIarium:quiacuratio  noii 
dir  itcumcfFcdu  ,  vt  voluit  Bartho.lom. 
y         .  -  ;i  aiixftio.  73.  incip.  mcdicus 
'    ^-^  '  ;  ■ ; .  1 ,  .  ...  ..  L ,  quod  clcricus 

!  i fiHc  concubinam  cu  ui 
^.iCCLU.qiuuicoatinentidiaiiflamvclalia 
rcariiimpfir.  6chanc  opinioncm  icquitur 


B 


.  in  §.  rupcruaGUimi.  fF.  quib. 
cl  hypoth.fol.  vbi  dicit ,  quod 
.  ..^cipiat  alicui  iniudicio,vt 

■'■■^     ■[vc.it  cxirc  do- 


4 


0?,4. 


..cai  c-.  iUwUiiuncnti  rcmgre- 
'  iigitur  non  exiuiile.  fR^tio 
praidictorum  c(l ,  quia  verba  lcgis  vcl  con- 
fti  rutionis  dcbent  intclligi  cum  cftcdu,  vt 
i n  c.rci;Uuin.  dc cler.  non  rcfid.  alias  rcd- 
dcicntur  ilkifbiu!. 

^Fl  A    J        r  n     r  /- 
btifcUmrcgiiAniimi  nonuUu  wrifdtciiO' 
mm  ecclejla.Hicam  hahcntes, 

S  VMiMAR,!  VM. 
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I  x  Tjt.De  Pvn.  Co  : 
/  Rcx  Trancid  non  clicitur  mere  l 


u  hahtrjt  itu  confcre- 
■'^<ificiaexprimlegto,0'  ncfn  cle 


p  1 


f-</orc_j. 


i^ik^ormmdeParlamento  cognofcuntdcahiffa 
cowrmjfo  per  iudiccs  eccfrfh  rHcos. 

VXruntEpifcpi  yc\  <  . 
-ciiii^xiuj: 

V.         ''""'^ ^i^^iL^w^,  iiUiki  clliiiri/^i- 
aiocccl-^-^:-^^  '  xceptoRcgcFr;ir  ^ 
nim,qLUiccuiiduiii  J[oannciTi  Monachu, 
;iHcapJicc    "  prxbciui.in  'fdmr 
nicrcl.iicusivndcin  /pinrnnlihn 
hc^bcrc  iuri/ciitlionei 
^cc.       n->  A!i-        -  U^v"' 


i.  lif 


r 


Tquoci  c]i 

(cil:Rex'Hie- 

RcxFrai 
ndcerr,o'joci'f 


ficia,nccnu...._,  

ducedi    ad  mau  u  lua  accipi^  d7tcporalja 
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1.  &hoc  i         ,  - 
iiictradc.       vcrfi.  i 

na>>C^iQC.iiifyiiodo.  63.dift.  t&hocrc- 
4-niiit<r'oir.iiivcrbo,i*cgalix,iatit.dcannaI. 
111  ^,.,.  naticaraiiaioiic.&contraaliosrc- 
<Tjs  taknn  iurifdidionem  cxercentes ,  fiiit 
prouifuni  pc-  n -cgoriuniio.  inconcilio 
Liigdunenfi ,  qaod  eft  defcriptum  in  c  g 
nerali  conftitutione,dc  cled.in  6.Et  ita  1  o 
dic  R.CX  Francii  certa  beneficia&prxbcn- 
da^  poreil:  conferrcvtlegiturdclniper 
toi      -  :  dam  cx  priuilcgio,in  qualibet  cc 
clr'^^  \ianianijEp6teftfacere  vnnni  rcci- 
pi,v  i  icfert  Speculat.  in  tit.  fupra allegato. 
&ibi  loannes  Andr.  in  addit.  &  ficut  Rex 
Francix  liabct  ius  patronatus  in  ecclefijs 
Cathcdralibus ,  vt  patet  ex  tenore  iftorum 
concordatorum, ita  etiam  Rcx  Hifpaniae, 
vt  dcclarat  Bald.in  fuo  prooemio  Dccreta- 
lium,in  §.  Rex  pacificus  A  in  c.quanto,da 
.iudic.  Scdintclligatispr^diaaexpriuile- 
gio>non  autem  de  ftrido  iuris  rigorc ,  quo 
iuretlcminietiamRegi  competit  abfolu- 
ta  iuuifdiclio  fpiritualis :  quia  ad  eam  exer- 
cendam  funt  incapaces  laici,vt  concludut 

Cano- 


InTit.D      '/b.Concvb.  609 
Canoniftxpcriilutex.in       ,rip,  ^(,„,.3. 
lciip.Siiti ctua, cxtra , de rfcci. . . . . ,on- 
fuetudoporcr>en>^  ftc.  ..,p,ce.c.Mafla 

"Tameh,qaodlicetIna-  uonpoffint 
L|«:rcereiurirdiaionciu  ipiritualcm.ramS 
^ludicesecdcfiattici  iiotoric  abufiu^ 

Prscturiniurifdiaionc.c  cft,«c,etia 
trafubditos,iftocaiu  tanqu.U  notorio 
aDufu  polletad  rca'?, &c"t? fff.ir— > -  - 
appell3fi,maxini  ,  ,1 

prucntur,  &  iioc  dc  coiiiUetudine,qua:fc- 

|undumfcribentcsfundaturcxdedfi.te 
"I  caf).  principes, &  jn  c.adminiftratores' 

&i.ic.Rcgum,:?.qusft.5,Ethocfequifut 
dominusMcraldus  in  commentoconfti- 

tutionisLeonina:,qnoniainre&iapoteftas 
ladhoc  etiam  cft  inftituta,  vtcxcqui&irt- 

luiolabihterobferuaiiiaciatdecrctafando 
•rumpatrum,ptomulgatafpirituDci,vtdi- 

-0.  in  i.h.L.dc  lum  ma  trinit.  &  fide  Catho 
«iicutdicamis,  vbiagcretur  dcpofl-cflbrio 
*ccuperandi  rerii  lacraru  fcu  ccclcfiaftica- 
jrum,fcu  interdifto  vti  pofl]dctis,cui  a:qui- 
•«•aratur  cafus  nouitatis/cu  in  terd  ido ,  vn- 
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61 0 


r 


r 


yi,aiit  rciiicaK 
hiscafibusludiccb  i 


dci 

in 

fcercntcnanicc; 
cas  cx  Ecnerali  co 


[dinc 


1  - 


ci. 


11 


1  ».> 


ocinc^ 

cnim  teuipor 
lubic£ti,cap.his  ita.iiQUcti  otatBai 
DD.in  l.dc  his.C.dcEpii;  .cNCcicr. 
P  E  C  V  7:iAR10S    ^^AE  STFS 


:  comnhimrm  ferchcre  non  trti  htjcunt. 


S  F  M 
j  officides extoi'cjHcfat 
eorur/i  te^?^.intur 
puninchheAri' 

VNd  f  lc 

quicftus 
rcni,&in : 
^  faciunttquidaiii  u 
pcrdicrccfim,iul 

tC  :> 


iamat. 


ccrdo 

aos  fnel  I  itrs ,  quos  lccum  ci       •  t, 

isahdUani.Mr 


eosqiio  11   ^ 

dicant;nondomi 
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rro- 
1 


Ueiii- 


r  I 


\  I  ptclibyfordes 


•ai  vd  pccuniam  4 

iud. 


dcs  accj 

^in  6.Ve]  pi  opric/ordes  ad  Ind' 
vndedelbrdibusludir 
Jip.i.vtcnimfbrdid.., 
fcueritate  iudicandi  fordcs  :.a.  cicuct  & 
idenun3N.hilhum.iedcTarqun.^^^ 
hilfordidum  acdpimus.  TaJes  emni  lu. 


tur. 
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<512     BeKM-  C'jn.C'>MMBN. 

diccs  fordidosappcihuiuo ,  quj  P^^^P^^^. 
uarlciam  crimina  "  ^  nnilant.  \ 
dicamusdiaioncm.lordcs,  rcoiu. 
coditioncmq^fignificarcvndeloraiaui 

dicimus,vilem .5c  abicaam ,  vtait  Ciccro 


>  i 


^  vr,vhor,curn  fc(cn\- 


»nui 
mob  ino- 
detritaq; 
if'(iicum 

oai- 

tOa- 


pcr  fori.' 

TU 

rci  dch^ 

fordcfc  iiiodadiud. 
auaro';  hoc  loco  CraaiTm  cit.kic 
tc" '        v.  didnrus  dicitur  ,  o 

piain  .Uf- 
vtitur.  Sk 
&rordidiiu 
cia^esnoftri 
tuiii  ponu^oli 

homincinrordc;  .  dicittcxt  iii 

lquirqKis,in§filij.inver  itefordeii 
tibus.C.adl.Iuliamiiiaica.  .:ia:lius  pc 
cuniarios  accipiunt ,  confidcrantcs, quod 
C  fupcrfluum  ftatum  i^. on  c  •  ^  -ruarcnt ,  a 
fuis  facerdotibus  viderentui:  ucpnmi,c.ii 
qui  teftium.  in  verbo ,  dcpreffi  dc  teftibus. 
Caueant  ergo  ne  in  tali  foeditatchoc  elt, 
vitio  &  macula  carnali  fordefcant ,  &  alios 

for- 
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T  r 


ToKu        pauatiiui  ,aliasnillam  fbcdita- 
rcm  nou  icciarii;uant,grauius  peccat  (3c ;  u- 
H  iiiriclcbcnt  ,  qi       :oiKubiiiarii.  nrgnni. 
tex.inc.quialiornm  24.0.  ^<ii"  ;  nonr^^r- 


rigcndoconciK 


dcrn^ 


bi/utuiin 


D  A 


jrauior ; 

Fcx  tu'!i.v, 

'       /'  of:       ^    A  f  . 

^  y  R  j  r  M. 

j  Pr^aptumfan^f^nkPrif  ,  ,  .    .  .whomiric. 
fdk Deo  . . ...utr  failam. 

Verhmi.prmpimHi,  ajlprjiciju.ii  o  neccft^ 
tiiis. 

HOc  cuini  prarccptnm  t  now  nb  ho- 
mircfcd  aDco  tadum  vidctur,&  id- 

circocxquoPapanonpurihominis, 
^/cdDcigeritviccminrerris  fndnrn  o, 
\eputatur  i\€tw\\\  a  1  .    .  ^ , .    _      ■ .  ^  .  ^ 

(•  fucccllbrPari^&vic^.   .  ' 

to.&c.licct,r- •  •  "  y^^r: 
"ia:io  octern.  ciu  icrriu.  idicij^ 
cum  Chriftusdicc       nftlcdiCti  m  i^j;ncm 
r  a^tcrnum.vthibciurMatiii;  "  nm 
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r 


lopiictaiii 


1  ihidcv: 


nniaanimaifii 

t-rfenam  hominis  di- 
in  o  no,(5?: 


quoqj  poi. 
fuicfi 

*i,irurlibrorrcnorumHicrcm 
iiinentauit  Hicrcmia$  excidiumciur 

Hir"'^^^''^''  Frdojriinus  njrarc^iiu  malv;- 

..iljcLaiiJaiii.  ■ 
.•  i'kpa  iiic  fupcrflue  loqaa:iii,qi-ti. 
■  iblr  ^xiv^ini 
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6l(S    BER.M.  ChO.  CoMM*EN. 

^  Paclumfacfum  wier  ddinquenUs,nonf'<Z' 
iudtCittfifco. 

4  Pacifenda  videturqulsfateri  delt[ium 

5  JnfAwis  cfficitur  qtti de  delt^o pmfcttuh 

6  Criminofi^ex  ordLnatione  Re^a  frohihertur 

j>  quofcunfj^  ludices  recipi  adcopofitio^es. 

1311 OVT  faciLint  quidam  graphan6: 
:  cqinmiflarij  fpirirualcs  patrixnoll-ar, 
oai  'difcurrenres  f>cr  dioecefim  am 


prctl 

dianu , 

tu 

forni.it  10. 


L',  6ccum  illisjtie- 
:ntur,fcilicct 
.  non  molcf^  •''H- 
os  aiiquasconfici^i  ii- 
Mnittentes  praetcreacos 


circafifcum  Epitcopalem  confcruar  in- 


dc  s.rnl- 


^  1  c>ion  es  \  iure  iipro 


^iallum  i.a  viius.^.aaiiapaaici. 
tcft.fFc  lis.Secnnda>quiainuit|iayCi 
dotcs  ad  delinqucndum,6c  iftud  diuni  fc 
quifn.r  S^ily.aui  allcgat  lacob.um  B^tigan 
hc  .......   .    '   ' . r! f^^r' ^^^-  prcc. 

^  Imperat.r^ 
futur^^etiALU 

I  funt,  Exquibus  .,,quotli  ir'- 

UUll- 
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vB.CONCVB.  6I7 

}uu,uaiiip.iuicacurcum  partc  dciiuncia- 
ta,talc paaum noH  pra;iudicat fi/io , quin 
poiTif  proccdcrc ,  vt  criminofus  n.miarur 

tnphci  rationc.  Prima ,  f  quiai  .ac-^um  + 

opcratur, V t acculatus vidc- '  •.■  f, tcri deli 
auui.l.quoniam.fF.dchis4...uo£anmria 
ftm.Sf  cunda,tquia  ille,  qui  de  ddido  pa- 5 

cifatur,cfficiturinfamis.l.athlctas.«.fi.cu 
I.fcquenti.cod.  dt. &notatur  in  §. cxqui- 
bufdam ,  Infti  t„.  dc  pa-na  temcre  litigant. 

Tcmaradoeft,quiapcriilirdpadumdcli- 
aa  remancrent  m  ipunitaA  darctur  occa- 

committc- 

<ii.c.dehis.jo.diftin.quodabfurdumdciu. 
fc  videnir,!.conuenirc.ft:de  pad.  dotal.  Et 
refert  Bcnedid.  i„  verbo ,  primo  mo,  tuo 
itaquc  teftatore.numc.  1 10.  quod  in  re-no 
Francia;  Carolus  filius  Regis  Francorum 
:  '"abfentia  fuipatris,  anno  Domini  i?<<5. 
!  tordinauir  ac  prohibuit  quibufcunq;  rc-  5 

igMsiudiabusacalijsinfcrioribus./iibpa;. 
f  na  priuationis  iurifdiaionis  rccipere 
■  mmofosad  compofitioncm  ,  fcd  punui 
jcos  voluitpanadcliai.  Deiure  amC-quid 
diccndam  cfla ,  vidc  fcrib.in  1.  tianli.4rc. 
'•'  .dctranfad.  ^ 
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C  O  M  l'  ^   '  ^ 


3  ComfofitiofAci 
cUftalHclsmrj' 
uilUmrcuocat, 
4.  mAksd^^^rxpbm)  fuictes  compofntones. 


tut:i  comterii^oj 
alix-/ipo^nampeciira:ui<irii'. 
i  Jiidc^ cx ccrth  cxufisfoteU fivriArn  uais  mh 
.\  /fifkm  i?j  pecuntaricxr/}  cGnucrtt- 
        .,.,'OteftfMerequod  cri^ 

Qufjsrespti-jiridebej-a. 
$  ludtces    ckbera  cffi  chrient.iores  le- 
/kcifcof^tra  Ojfictttks,  qu: 

'ir^^jn n  ferrihi^ye.ut  con 


9 
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10  ( 


'pcrjvnr. 


ofJkf.iMni  f, 

P  X-^  f .  ^uononluntidc, 
r  JL  icciu...uiau;quia  iicet  intci-ifta  duo 
iubltantiuanon  ponatur  ccpu!;itif]n, 

clicUo,fct,ponitur  tamcn  punaiK: 
beturlococopulu     .  radif  P 

'  cer,infiu.Cdefacrofan6i:. 
inlcnm  rW 

'  f^rimo,];] 

f  :iincabili  concordja  fic 

intcipai.tesrationccontrou(rn:^  if>a 
loquirur  tcx.in  c-  prxfentiur 
in  6.Sccund6,accir»inTr  f> 
tionccriniinum.^ 
dradus  fn  conf-' 

i  •  « 


<5l9 


a  o  io- 

rci- 


Ol- 


quod 

%cr  poiiciiionib,:,,  iu;..  ^ 
.(iciicla.  Vndccanonobftantc,Judcx,qiii 
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1i 


^20     J  ClIO.  COM^VFN. 

habct uici uiu  ^anixtum inipc : -  ■  i,F^^^" 
ritillapunirc. 

Dubitatur  modo.  Ancompolitioucs^ 
fj.d:x  iupcr  criminibus  fiut  licite  de  iurc> 
Vidctur  qtiod  fic,  quod  ludex  in  quantuni 
potcft,dcbet  li  tcis  dirimcrc,  &  partcs  ab  cx- 
penfisrclcaare,c.frcqucns,dereftk.rpoIia. 

in  jcs.illasqj  debct  inducere  ad  compofitio  - 
nem,  vt  in  tcrminis  dicitSreculat.i  n  ti  t.c '  ^ 
cffic.  omnin  m  iud.  in  §,  deferuit,  circa  fia. 
Pro  cuius dido facit  tex. in  ca.  fin.  in  ycrfi. 
potcrisparrestuns  ad  coQiponendum  in- 
tcrponerc.v...  ...ue  ri-r^^^na&clariortc: 

in  can.fi  quiscontu  .  JlJolidosE- 

pilcopoconiponat.i;  ciL..-tt.4-^  ' 
inf.qui  alatronibus.fF.de  tcflam.  ir 
2  tqnodcompofitiofadapcriufte  inca  ^ 
rntMm  valct.  Fortificatur  prxdida  decifio: 
ordinnrius  t      iibi  fubicdoin 
fnrfhrc  ncft  pcradam 

poenitcii   "    ^  ^  • 

djiad.Sicinuiiu  lortius  t  otcrii.. 
re  compofitioncm,  quia  iila  pcc.;. 
locum pcrnitcntix,feupaw*  fiiftincuwix 
commutabirur. 

Contrariaf.i  opinioncm  dc  iurecredo 

ve- 


mihoriHi 
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Im  -flT.DE  PVR.CONCVP.  521 

vcnorcrn ,  q  u6d  imo  /iipcr  crimini  busco- 
pom  non  potcll, prxdpu^ quando crimi- 
na  fu nr  n oiori.i  icu  nianifjfta ,  proptcr  ra- 

'  tioncm.l.traii%crc.C.dctranfacl.&iftam 
L  £^quitur  ArcrifdiacoJn  c  in  omnibus.2  q 

P^vbividcrurconchidcrc,t.iUodrupcrcri-5 
fiimccc' '  r-v  ^^^^.^  componi. 

idcm  Papa.> ,  in  dcci/i,  326.  in- 

^Xip.dciurc  ^icit,quodcuiiaparIamcri 
taJcs  compoluioncs  ncn  tollcrat,lcdia- 
<aas  Fcuocat.tvndcprocurator-c  fi/bJcs  6c 
grapharii  ralia  f^icicntcs,dcbc. . . ,  cami  nce 
I  na concuflior;is.L  1.    dc  concullionibus 
I  vcl  pania  Turpiliani ,  v  t cd  cafus  rccuduni 
I>arto.&gIorubi.inl.abaccufationc.§.nu- 

•  -s.fr.adTurpilianum.Hircdcciflocx 
^F--^ous  hrmaripotca.  Quiagrauitcr  de- 
^  hnqucntcs  non  dcbcntcuadcrcimpuniti, 
nuitaiIlud,quoddiaumclUdom]no,ma- 
,  icficos  non patiaris  vincrc loipcr  tci  iam,vt 
Miabcturin  c.  rcos  ....^uinis.  23.  qua/l.s.  c\ 
'num.35.c.vbidii:itur,norccipics  prctium 
:  «lab  eo,quicrtrcusranguinis.Idcmhabctur 
JDeutcronom.ij  cap.vbi  dicitur,nonpar- 
3cateiocuIustuus,vtmirefcaris&occuItei 
^umM  flatim  intcrfidcs  eum.idcm  19  c 
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.   C  i  f  o.  C  O  M  ."vl 

,monctur,  ncc  milcicoiau  ci**. 
-ihabeturiniPlalmcDauid.^S.in 

M"c  a  t '       ( n  i  !i  iT  3  ,q  u  i  o  p  cra  n  - 


i:thm ptopter  nii  .■caa<iiii ,  6c 

iuftitia  in  iniuftitiam  mutatur,  qviia  fi  iunt 

rpcm  vcnix,  iiunt  nequi- 
Jc  rcnt.cxcommun.Ei  li- 

ri  cfiditirt 


busfuntrcprobaia: 
procuratoribus  fircaiiDi: 
muldaruiTL ,  apud  quo 
cli-^'  '^-^-  n  conrrnrium 


♦l  4.  A  A  *.  - 


fidi- 


:1UU0  iiiaglS  ift 

iijsfirmarijs 
;a  cft  iurifdi- 
mcrit  i  potc- 
']s  dc 

no 


'jalcs. 


r; 

COvi 

rioro, 

iVris  tciiiponoi; 
Graphar 

quos  non  d      ^ucns  turpibus  inquinari. 

Vlterifisdnhitam-  ^naiftiuscon 
ft-ituti^;.,.;^,^ ... dudacontrndcncos 
concubinarioSjVeiPrselatos,     i  -itcs 

ibr- 


^iiiiqiurii 


In  T?t.De  Vvh,  C 
;  forcle/cere  in  tah  fnrclif  rrr 
bctaliapccna:-        uu...  .  ^  oiutiicirep  < 
cornpof;^fov  :ucrtiinpccnapccuni^ 
na.  V .    .juuci iic, pcr tcx.nd litcra. in  c. 

jrefbytci  i  i  ntcrfccli  copofiticcxt.cie  pocn. 
^bi  habctur,qii6ci  copoiitio  propriecf}  m 

^pecunia,qna?intcrduperdc!inonenu  o 
crimincintcrtur,hocefl^  r  ^ijU  r, 

cercfotis.tPrirren 

vtiiuatcrp.vteft 
?x.m].adbci  ^^'m.j. 

q.i.Firnccdupioptcrnecchititcpiibiicam 
'ci'oc 


o-  6 


runi  crin  rinni^ 


fiinir 


un^ 


1  r 


1' 

T 


uvos 

dicinir,quj  bonano(h'a  toi 
dani  modo  aufcrre  diriri- 
Contrarinm  fen.  ... 
veriorc.co.quod  pocna  (latu 


oiu- 

la 

..'biatio- 
minod 

't:^nritcr 
cuio- 


^  lo 
i.vii.ciio  dc 
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624.  Ber..  Cho.  CoMMEisr. 
bet  di  mitti  pcr  intcruentionem  cuiufcuq^ 
pretij/icutnccdcbet  vitio  cupidir-*'  -n- 
fcrri.l.iubemus.  C.  ad  l.Iuliam  rcpctimda- 
y  rum.fqni  text.facit  contra  ludices  facich- 
tcs  proccirusvcl  fentcntias  venales,qui  tan 
o        rnrufTores  pocnaillius  lcgis  puniu 


8 


nam  ftatutam  a  iureinaliani 
-  -orumt:  quia  f  ludiccs 


commiii 

nondcbeacciiccicmentio'  '  c^cnccdc- 
bcntflcai  contra  1  n  i^.oportet.in 

auth.  de  iudicibus.  &in  (iquisautcm  ad 
numei  lU.inauthcn  detricnte,& 
fcmiiX  *  Tndex  poenam  duiio- 
rcm ,  qt 


_;nit,  impOncre  non 
debct.c.alk-.u.L^o^q.fin.ficctiammitio- 
rem,quam  lexinfligit,inl1igcrc  non  dcbct: 
quiainludice  ficutgloria  cicmentia:arfc- 
aanda  non  cft,ita  etiam  nec  gloria  feueri- 
tatis.l.rcfpicicndum.ft'.  dc  poen.  Sic  patet, 
quodfuppliciaa  lcgcftatuta,iudcx  dclin- 
qucnti  infcrrc  dcbct,crgo  pcr  compofi- 
tioncm  pro  illis  non  dcbet  rcciperc  prc- 
tium,ncvidcaturhoc  faccre  cx  radicccu- 
piditatis  &auariciiE.  vnde  dicit  tcx.  in  c  li- 
cct,cxtra,depa:nis.  qubd  pro  fuftincndis 
delinqucntibus  praelati  k  fuis  fubditis  pe- 

•  cuniam 
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^^5 


cLiii/aiu  cxigcrcnon  dcbciit,  nec 
gcndo  propt       rium  auarirr  ^ 

'^"  no(hi 

antinoribusprodirii 
a-Jnftit.dco/Hc.iucL 
^^iludit  airun-inro 
coiiici;  jacd  dclife  d 

f  n/ccundmn  fo' 
•      iiivntur,vf  dict 
inriaranrliTr' 

icruarcxc-c^  uuj. 
tioni.Patctc  -  :dproc. 

^^'^^^'^^' ^^^"  -  ,  '-uninmnr: 

nnnccompoli'  a:a  noi  .  , 

Ifcd  in  cor4x-)raIibus,  vcl  rditcr^^c'v^^'-!^^ 
iqualiratcrn  cnnnni.s  ndmiiri ,  k^^^^  vcJ  ca-' 

'  ^'^^^4"Ciitcs.quja  iu,xta 

meniur....i         ,  modus  plaearum  cfle 
^  debctM  babetur  Exod.2i.ca.&bcutcr  lo 
Exquibus  inferr  Lucasde  Pcnna,in J  rdc 

rdefertorib.lib.i2.Cod.quodnonvaIeat/la 
tutum,quod  fi  tin  Italia ,  videlicct  ,t  q  i  icd  m 

xu- ' 
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626     Ber..  Cho.  GoMMr 
homicidapuniaturpoena  pccumana  t 
tum  &allegat  Archid.hocnotantcm  m  c. 
duo,32.q.4.HaecopuiioLegiaarum,&Ca- 
noniftarum  videtur  concorda  re  cuni  lcg^ 
veteris  teftamenti ,  vt  habetur  Num.  ^  ' 
quodicitur,non  accipies  prctium  ab  . 
quieftreusfanguinis.  Rcftat  ex  pr^diO^s^ 
verificataopinio,qu6d^'poena ftatutaalc- . 
p-e  vcl  conftitutione  recedi  non  debcat  pcr 
compofitionem  pccuniariam,  fcd  dcbcnt 
ludiccs  contra  Laicos  delinquentes  mfli4 
gere  poenam  corporalem  a  lege  ftatutamf 
ncc  pro  ea  recipere  pecuniahi :  ■  quia  vt  di-J 
xi  in  perroms,&noninfacultatibu6crmii^f 
nafunt  vendicanda,  ctiamfi  kidex  eccle- 
fiafticusagat  contra  clcricum  dehnquen- 
xe,vtexprcfse  dicittcxt.  iQc.iliud.26.q.6. 

Necobftantiurain  contrarium  allcga- 
ta.  Quibus  refpondetur,  quod  r  -  rocc4 
dant abfolutc , fedcaufatiue  tan fcili 
cct,proptcr  fauorcm  publicae  vtilitatis,ve 
proptcr  dignitatcnrquia  dicit  i  c.  c6 
tuniaces,50.diftin.qubdpana;lintimp 
ncndxiuxta  ordinem  dignitatis,  vcl  alij 
lco^itimis  decaufis  potcrit  ludcx  pcenan 
ftrtutam  a  legc  vel  conftitutione  per  com-i 
*  po 


'E  PVB.  CoNTCVf!. 


puauoncvn  comuiutare  in  pecuni... , 
&  iHa  caufa  &miturtexpcr/bna,&cx  ari.u.  n 
qua:  Iud.ccm  ad  panam  mcdiocrem  in- 
ducercporc(>,l.auxilium.§,„  dcliftis.ff 

mmonbu..  .  _.deApoftati..c.i,dedeli? 

pucio.item  cx  tempore,  cx  loco,  exrei  c6- 
ditione.cx  criminu  vniuerfiratc,  &cx  pec 
^catorum  quali  tate.  In  prcdiftis  cafibus  po- 
rteritludexaiurcprifixam  pccnau)  i„riiT 

|fonj^mutare,inc5eteristadciure,c,„.u„dc 
rconfuetudme  prohibctur  compofitio  Ft 

iftadcafioeftvaldenotandacontrSffi. 

arrendatorcs,qmet.ampro  grauicrimine 
tam  laicos,quam  clcricos  dclinqucntcsad 
mittuntadcompofitionem. tScdan Em- , 
ftopus  teneaturdcdehaofui  Offidalis,  ac 
Officaraorum  delinqucntium  i„  officio 
videte  Stepha.  Aufre.decifio. .  65.  &  Fclv  n 
qu.  ca.tcros  referti.ic.Petrus.de  hom.cid: 
f c.fiEpifcopus.  dcoffi.  ord.  i. 
6.&  D.dc  Rota.in  decifio.  278.  fub  ritu.  dc 
offiao  v.carij,in  nouis,incip.fi  vicarii.s. 

qtujltu. 
S  V  Al  M  A  R.  I  V  iVl. 

Rr  z 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


62S  Bei 

nccipitur. 

2  ofiicdis  pferuma.  ex  auArisia ,  ycl pro  qtu^ 
' jiii,  .u^ro€onfr'7  vmdicanonetnnoxios 
condctmi    '         ios  abfihtr  t , 

^  OfJtctaLesrca^'. 

iudktum^com'faru>,i'iiiir  HM.^jCy 

Uqtieum  frmul  a( 

1D  cft ,  ttnrpis  Incri,  &  ita  m  malam  par- 
tcn 

p^.(.  lodc 
lcrtia , : 

PrxlatUi»,qui  4U.ti..^-^'-  • 

pounacanaiiLuni  luiiridcbcr^vt  c..  vaiu^ 

dcadult.Tii^-  ^ 
ludicuni 


uiargumenturn.uii 
;"idn!tcrio\ 


c^   -  - 

pro  •  ■  'Mnij.ii.i ; 
nia:uiiiOxios  cc 
foluunt,quo  '  ^ 
dicit  rcx.in  §.  quapropt . 
g  cesfinequoquoluftiagio,cc 
crgoant  corum  Officialcs,  qui  recipiunt 
miuic.  ..;.>d  pcruertendum  iudicium,com 
parantur  Iudae./Quif  ccuniam  «Sclaqu^^i^ 
fimul  agccpit;proutr  de  hoc  habctui ;  figura 

ludi- 
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Iiiorrcm (iiiV  ^  'pir,6cactaU- 
M  biisdicctur,piout  auriuuuus  diftumiuiE 
U  deAehab,quidiaii(]r  "  adac,;.  Rco^um, 
C.20.  quiadimifiit 
crit  ani  ma  tua  pro  an  i  w 
dicirurProncr!>.  ?o  r 


lortc, 

f^cria 


'  1 1  i 


>a- 


tionci»,  pupaiuiipuuiciicaiu,  <k  cauia  vi- 
f  du<rnoningrcdi'       d  iilos.dcillib-  ctiam 
habctur  Hicremix  6.  jc  8.  cap.a  mi  viorc 
queadmaiorcmomncs  auaririx  (ludcnt. 
T  u4  L  I  A      Q^l'  o  V  f  s    rjit  Q. 

dotol! 

S  r  M  ,M  A       -  " 

'  'iliqucmin  jLiip  Uyi^^  ricif/unspr^e^ 
t.ii:/i  vt: nondictitymnitur panz  adrdte- 
rt)  ficetixrn  facrilgium  fmfimdnia  cfi, 
pccunin  aut  fmore  ccUre  peccatcyem,  vel 
nonpxmtentct 

1  corrigcndijVC 
.1:  in  c.  p'^"'^"nit» 

[Lateraiic  ^  a_  i i a  ...  1 1 ^uio, 

Rtr 
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6?o    Bekm.  Cho.Commen. 
cxtra,dc  rimonin ,  quod  (acrilegium  feu  fi- 
monia  eft,pccunia  (cu  fauorc  cclarepecca- 
torem,velnon  popnitentem  reconciliarc. 
VndeInnoccn.3.incociliogenerali,  quod 
eft  dcfcriptum  in  c  vt  clericorum ,  extra, 
dc  vita  6c  honeft.  cler.rcfert,  Prxlatos  gra- 
ui  poena  canonum  clle  puniendos,qui  ob- 
tentu  pccuniaejvclalterius  quseftus  &com- 
mt>di  temporalis,clericos  in  fuis  fpurcitijs 
&  iniquitatibus  tollcrant.  pro  quibus  facit 
tcx.in  l.de  crimine.in  fi.C  deadult.  vbi  di- 
citur>quod  fi  aliq  uis  reperierit  qucm  in  ftu 
pro,&  recipiat  pretium  vt  non  dicat,puni- 
turpocnaadultcrij. 

V  r   D  r  S  S  I  M  F  L  E  N  r, 
^  r  \j\f  M  A  R  I  V  M, 
i  DijsimuUtio  Vrddtomm  in  ohmittendo,  vd 
non  obuiando ,  eflpeccatum  mortalc^. 

QV  o  cafu  in  pra^lato  cft  peccatu  mor- 
talcjdiflimulatio.glo.in  c.  clericis.in. 
vcrbo ,  diftimulationc,deimmuni- 
.t^te  ccclcfin  6.qucm  allegat  Panor.  in  c.  i. 
extra^e  trcug.  6c  pace,pro  quibus  facit  tcx. 
\\\  c.fi  redor.^?  dift.&  gl.in  c.caqu«.dc  of- 
j  fl^ip.  Archi.  qux  dicit,tqu6d  negligentia, 
|4#jdiftimulatio,iaobniittendo,  vel  no 

ob- 
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( 

CVR.  6^1. 

1  ubUi,.imu,ciipcccatummoitaic.  Etnota- 
te,quoc-  .uis,dinimuIatio,ronat 
in  i^ialam  partem  bctur  2.Rcjrum ,  c. 
iS'<ie  i,qu  ilauit 

jj  languorcm,  vr  p*"-^^"!' rl.-^^^-ir  'mar, 
I  quamlibidiri  rz. 
■  Machabeoru  .  .  .  c 

lonius  Hieroiouiiuai  aiiiius  *.oAn  tiociio 
pacemdiinmulans,quieuitviqucaddicm 
labbati ,  6c  tunc  ferianribus  ludseis ,  ar ma 
iuiscaperepraccepit,&omnes  qui  ad  fpc- 
daculum  vencrantjtrucidauit. 

L  I  0  I  N      F  L  r  R  A 

frdmijpim  ncgltgentid  ptsiiom ,  chr'''.'fm 
emsqtiodpropterea  Rcceferum 

reJHtuere^, 
S  V  M  M  A  R  I  V  M, 
Concuffarfecurtdtm  canones  tenetur  in  quit^ 
elruplum. 

2  Concufionesindehitas  faciens  colore  fui  of- 

fict),debetviuus  eoncremari. 

HO  G  dicit  ad.  difFcrentiam  criminis 
conculfionis,t  cuius  poena  lccundu  | 
canones  eft,  vt  concuflbr  tcncatur  in 
quadruplum,c.  quoniam  quidcni.  in  vcr. 
bo,Ibluat  quadruplu.ig.dift.6cin 

Rr  4 
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6s 
in 

CVi 

1 


1.  CUO.  COMME  M, 

r.  Qiia?  dccifio  fc- 
i  n ,  r.im  inlaici*. 


lo  ,quiiul>d>ioc»coiicatJ»,vi  [)i.cuu 

lokujit  proccqi^  -io  iiioiplc  £i- 

^i'  l, (S:«j;erici'a{jtcr,quiarubciid:>  ali- 
q ' !       ;  orq u       lod  faccre  n on  d cbcrcf , 

jnbrdic'ri."-.vndc-t 


vbi 

i-: 


/  7 


:> 


I 


iii  i. 

o  /  D    p  I  o  s    V  s  y  s 

emninoconuc      !€?iCAntur^  ^ 
cowpel!x'/7t!cr. 

'■'  ^  '  '  ^  ^vr,  importnt 

i  mirutio  tiiuuos  Ljjcdm  opcra' 

:mp0jit/ifn  clerico  pro  dcli' 
ct  conncrtcre  in  vfm  proprios 

^  '  ^  Mnporrat 

iOLiliaia  pia^cilviili.^loii.lil  ccxco ,  dc 

■ "  elca. 
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^  '  €qncvb. 

clca:..ii  o.  ']iianmis,dcnnais,  coi 

Ijbr. A{cx.coiiii,  88. in  4.  vol.  &  habcc  vim 
gcncraiis  dirponrionisJ.fi quis  nro  co.  §  ii 
nimiiiios.fr.  dc  fidcinOor.  t  ^  .  i 

ncanrur  (Sccompcn--  , 
ccntia  obJigation.u.  ...  ...... u.;.m',lta 

quod  ludcx  non  potcfta  forniarcccdcrc 
vtn()rnrurin].fa'pc.ffdcGfl.pr;  ^  ^cnia- 
xin-ic,quando  vcrba  runtgcmi:       vt  liic, 
jpu^gcminatiooftcndit  cnixam  voiunta- 
tcm  difponcntis.  Vndc,licct confcniofa- 
^apartcabfcntc,nonnoccai  .  ....litenti  J 

fi  ccrtum.g.  /i  quis  abfcns.  fi:  dc  confcli:  & 
cnn.  fin.cod.  ti.  tamcn  dc  a\-)uirarc  cano- 

i  :  -  ^-iict,quan^^  fuiti   Barinl. 

cumfcnnus.de  ci^aco  nio- 
^a^f?  ' '  —  ''^oji  auuiittuurpurgatio, 
eti.i uvcvquitatc canonic  d-jrla'  dc 

ilio,&ibi  Angel.ffdeaa:.  &  chV      .'^  „ 
ma.confi.^52.incir>.o! 
inl./jinfulam.fifv 
dogcminatio 

m  ^i<"ioncs  vuli 
i^rct;v-i  •■  •! 

inrci  •ona.  ,.^„,^, 
pncJcui.i.iuverbo,diaxc(anus,dciu'repa 


1-  ^M--, 


i.  a  2 

aciilpo 

!tcr. 
-ipcrct 
inglo. 
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634.  BrKr.'.  Cno.  Co-kv^ 
tro.&  talis  gcmiuatio  habct  vnu  claufuL. . 
non  obftante,&  ex  certa  fcientia ,  iecundu 
Auth.de  Butr.in  c  quac  in  ccclcfiarum ,  de 
conftitut.  De  virtute  verborum  geniinato 
rem,vidc,quae  plene  rcripfLin  l.iiberorum 
appcll.ff.de  verb.ac  rcr.figuifi. 

Dum  hic  dieit  ad  pios  vfus ,  non  crgo  fi- 
fco,fed  pauperibus  dcbct  erogari.l.  fi  dcri- 
cus.C.deEpifc.audien.  &ibi  DD.notant, 
tquodpro  iftodclido  nonEpifcopus  vcl 
ciusOfficialis  imponerrc  pc      t  pecunia- 
riamclerico,conucrtendam  in  vfus  pio- 
priosipfmsimponentisjfeddcb^-t  coniicr- 
tiinpiosvfus.  Vosautcmad. 
tex.ifte  hoc  non  dicit:quia  in 
tur  tantum  dc  pocna  imponeiiuci  *uu.v,i 
clcfiaftico,qui  ex  illicita  paaione,vel  qux- 
ftu  pccuniario,patitur  clericumpcrdifti- 
mulationem  ftare  in  concubi  natujifto  ca- 
funon  debctad  proprios,fedad  piosvftis 
applicaVi.Ratio  iftius  conftitutionis  eft,  ne 
quiscxfuodelicto  reportet  commodum. 
Scd  quando  ageretur  de  poena in^ponen- 
da  V       o  oronter  concubinatum ,  an  d<:' 
i  coEpifcopi,veiconucrti 

ui  piu  >,dixi  fupra,in.vcrbo,conuertaf , 

^  ^  &in 


In  Tit.  DePvb.Concvb.  c^s 
.  ccin d.l.libcror.appclhvbiplcnc  cxaniina-' 
iii^andirpofitio  tcftatoris  fada  ad  ccrtuni 
\iiim  pium,pofrit  pcrhaercdem  vcl  cxccii- 
torcm conucrti in aliiim pium  vfum.  Sed 
an  prxlati  talia  patientes  debeant  puniri 
vltra  poenam  pra:fentis  conftitutionis?Co 
cluditcquod  fic  filtcm  poena  fuipenfio- 
nisabofficio,vtdccidit  Papa  Vrbanusfc- 
cundusin  fynodo  apudMalachiam,in^'a. 
cds,m vcrfi.  fi  Epifcopiconfenferinteorri 
prauitatibus  ofHcij  ,intcrdidionemuIdc- 
tur.32.dill. 

Quod  eft  vcrum  ,  quando  Jigcrc- 
tur  tantum  dc  punienda  fola  ncgligen- 
tia,fecus,  fiPrjElati, vcl  corum  Officialcs 

propra:dia:isaccepcrintpretium,autalios 
quaeftus  pccuniarios ,  tunc  cnim  grauiori . 

poena  punircntur,fcilicct,  pcrpetu^  depo- 
litionis,quam  ftatuit  Innoccn.  tertius  in 
conciliogencraJi,fub  tit.de  vita  &  honcft. 
Clcr.in  c.  vt  clcricos,in  vcrbo,perpetu6  de- 
ponatur 

I  P  S  A  S    ^  V  r  E  M    C  O 

omnibiis  modts . 
^  y  M  M  A  R  I  V  M. 
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^56     Hvn-  C  TT  OI^.  C  b  M  M  E  N. 


2   DiCiiOf*vS  Ottt  t. 

nTcdifs,vclcx[^ 

■isdccidir  1).! 


Tl 


pccii 

iil, 


omnibiis  ni'.  '  >•  mucv  CApoiiii, 

id cft,iplb iurc>hoc ideni  tcnuit  Ang.ibi  ^ 
inauth.dclitigiofis  &ilhuiigIoiT  fcquimr 
^l^v     coiiH       iicipicn.vila tadinarra- 
tio;-.,..o  ^nnmiftavcr- 

'  nib:.^.  ;-Tr^.^-- 

itiaaione,6c  hac  opc  L.v^^-pi 

^j.tin. in  vcrli. oiniliniodo  cffi- 
;dc  vcrb.oblig.  didio, 
-lodc  rplatain 
I  inoni  ha 


hcndit.glc       ^rn.  i.in  vcrbcoiunimo- 

dam, 
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i 

"     In  Tit.  Dk  Pvn.  Concvb.  637 
dam,defcr.compcr.&noratg!.in  c.<^raiic 
1  de  ofii.ord.Iai  Jii  J.fi  qiiis  in  con/cribcndo' 
!  in  6  notab.Cdcpad.  6:in  i.  impcrium.  frl 
dciiinf(ion>.ind.  Fr  qu.^iido  fmu- proiar;r 

^  tantaMunt 

citc.  ^^ii^^CiUo,iionvaIcat,niuiLircia 
flitLitionis  rc!ii?quatur,vtin  §.aIiLidqiion: 
CapitLiIuni.iiiauth.vtinc.cum  dcapr 
gnolc- taiVi ci !  ii in  te(^a m -.^^ ro f  j_ 
taci;^.nfii'  r-r^ 


ranora^t 


xrcdib.inflit. 


rc- 


>ald  i ii  i  V|ii.uLACs,Ui  i < 

6:  Paiil.de  Caftr.  in  conli.  345.  incip.  fDpcr 

^f>uncto,&idcm  Fulgollin  confi.po.incip. 

inqLiarftioncIoanhis.quos/couirurd-mi- 
misirjcnsl  -coi....:_^...:, 
nui  ;  r»-.  : 

'  *^-*^^i.^ipictijeiidnnt 

^CiUciicati' 
lio  iuouo,qua;cii  vniucrfjlTs  n  .:a, 
&  cxci  udi  t  omncm  cxxcpt:  cxpo- 
nitur,id  cfl,  nullo iarc ,  cxhic 
ncm  gratiam  6:dif^cn  0.  - 
canoncni  .  . 
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63S   BER.M.  Cho.  Commeis:. 
iiaturam ,  quandoq;  maiorem,  quam  ha- 
bcant  illaJ  didiones,  de  quibus  fuperius  fc- 
cimus  mentioncm  ,  quorum  ftudiofus 
vim  ipfc  perquircrc  potcrit. 
C  V  R  E  N  r    A    S  V  I  S    S  VB- 
dttlsfer  auxilmm  ^brAchifecuUris 
immationem, 
S  V  M  M  A  K  J  V  CM. 

1  Judex  fecularls  cafiens  clericum  etiam  'vio- 

lenterydum  tamen  ftt  requiftns  fer  Eccle 
ftafticum ,  rwninciditin  excommunica* 
tioncm, 

2  Pr&fumttur fro fententia  ,  non  fro  afpella^ 

twne^. 

5  Secularts  muocatuSy  an  teneatur  execjui ft 

tenti&m  inuocantis fi fuerit  appellatum  a 

talifententiaydiftinguitur, 
4  VrAfumendum  eU  quod  hrachium  fecularc 

frufta  non  imfloretur, 
y  Judexfecularisinuocatud ,  anpofttoffonere 

exceftioneminiuftdtfententidt 

6  Belegatm  a  Pafa,an foftt  inuocare  brachtil 

fecularc^, 

7  Jurtfdiciioordinariaellfauorabilisydelega' 

taefiodiofa. 
j;>elegat'lfsir^catfacommifkeftmawr  (luoli- 

bec 


j 
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In  DePvbX. 

betordimrio, 

ADiflum  tex.  concordant  plura  iura 
cmilia  &  canonica,  quod  ludices  cc- 
cleliaftici  contra  fubditos  rebclies 
^incorrigibilespoiriminuocarcbrachia 
fecularc.  primptext.ini. fiqujsin  hocfcc- 
nu5.C  dcEpifl'.  Scclcr.  in  J.  Epifcopale.  C. 
deEpirc.audient.&in  c  i.  de  offi.  ordinar 

&ibiomnesCanoniflac,&:Innoccn.inca* 
quoniam,  cod.tit.  Paul.de  Cafln  ni  confi* 
41.  &  clanor  texr.  in  c.  v  t  oliicium  inquifi ' 
t  lonis.  de  hiEret.in  6.  AIcx  Jn  J.2.fF.de  iuri/T 
omn.md.  tEtiudex  recularis ,  vel  cius  fa^  i 
miliaad  hocrcquifitus  per  Epifcopup ,  Cx 
capiat  clericumincorrigibiJcm  etiam  vio 
knter,  noninciditin  excommuni(;atio- 
ncm:quia  hoc  facit  iurc  permi  ttcn  te,vt  cft 
,cafusapertus,in  c.vtfame,defcnten  exco- 
mumca.  &  fi  rcquifitus  npllct  prceflarc 
a^txilium ,  cogitur  per  excominunicatio- 
nem.  per  text.  ind.  cap.  1.  quem  ad  hoc 
notatjPanorm.inz.  notabiIi,dc  oJTic  or. 
dmat.  &  glofl:  vbi  in  vcrbo  ,  pubhcum. 

notat,quod  flcu  t  ludex  fecuJaris  dcbct  im 
pcndercauxiliu  ludici  ecdefiaftico^ficctia 
c  contrario  ,  ludex  ccdcllafticus  dcbet 
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/40     B^M>  M.  CfTo.CoMMENT. 

-nlc  rctv.iircnte,  cotra 

ad- 


clc 
K 

hr- 
fiv 

R 


i96.dift.  ixm  c.ii  iuipcrator.  ca- 
,  dicitiU' ,  quod.  ikur  pro 
n  r  u.i !  i  bus  prl  nci  pcs  lccularcs  c 
d  rr.:lcnam,nc  ctiam  lu- 
noralibus  debet 
corum  ofticia 
xtibus.l.con- 

dc  iciuuii. 

lcndumcft.Prim* 

)X  brachium  iccularc 

ibilcm,aniu- 

L 

actuL',  qu'.  ^  iudcx  fccu- 

;mer  .iior,&idcotc- 
ii  icu-ct  lcntcntiam  ia- 
\  2  n  1  io  non  dcbct  fe  i  ntroinit- 

jiicotdaic  V  iacUiL"  LCA.iU  I  - " 
torcm.C  dc  rciiud.iScCanoaxUa: 
ia  .i:cxtra,dcmaledicis.&ciariusini.ri 

quis 


liqu.i 
xiiiu' 
h 

ncti! 

iua-.- 

IC 

il 
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,    1n  l^El^VB.  CoNCVB.  641 

qoislatioiies.  C.  dchisquilarroncsoccul- 
taiierunr.pcrquanidcciditAlbcr.ind  1  E- 
:  pifcopaicquodinuocatuspcrludiccm ec- 
'  cJeiiafticum.quoquomodofucritinuoca- 
tiis.tencrurilli  pra:ftareauxilium,alircrcle 
rici  proprer  ludicis  fui  impotentiam  in- 
corngibiles,pcrappcllationcm  vcl  alirer 

fcmpcrcxcluderentconcaioncm.dqua, 
Vt  (upcrms  dixi ,  appellari  non  potcft.  c.  ad 

noftram,deappdIat.  Rationcm  ailignat 
Alber.qiua  profcntentialudicis  indulio 
N)r^fumendumeft ,  vtdicitte.xt.in  c.  iicut, 
m  fi.cxtfa,  de  re  iudica.  f  non  autem  pra:-  z 
finintur  pro  appdlatione ,  ficut  pro  fcn- 
i  tenna.vt  notaturjn  c  vtdebitus,  dcappd. 
V  Apparetergocxpriediais,  quod  ludex fe- 
3cularis  m  quocunq;  caft.dum  tamen  iufli 
Uucnt,pcrEpifcopum,vcl  dus  vicarium  rc- 
)  quifitus,tencturds  praftare  anxilinm 

J  ■Alii.auremfueruntincontrariaopinio- 
inc.tQupdimo  ludex  temporalisinuoca-  ' 
!tus,nontenctur  exequifentcntiam  inuo- 
:cantis,praedpue  fi  a  tali  fenten  tia  fueritar- 
cpdlatum.eapotinima  rationc.  Ouia  pcr 
appdlationem  fufpenditur  iurifdlaio  iu. 
tUcanusIccimdumcanonesjC.  venientcs 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


, J5  non  ' 


64.2  * 
deiurciui^; 
deturextinaa/vtcii 
Turpil.&  taaa,pendcic  appcllaii' 
nulla,tot.tit.ff.ni;  liappcllat.peiKicii 
tc>&inc.non  folnm  ,dcappell.  in  6.  CiuTL 
crgovidci  >.aumanoncompc- 

tentiIudicc....uo..  -'^^^r        ur  ci  pa-  . 

rcrc-imbillocaruill-  lu.irf^r^n-^ 
uocatiOjpofTct  rcfiftcic^qui. 
fiafticus  poft  legitimani  appca^t....)cui^ 
procedat  ad  vlteriora  ,  vidctur  taccr. 
mriam  ludici  adquem,  pro  quibus  tacit  p 
tex.inl.quoniamIudiccs.  C  dc  appel.  vbi  |. 
dicitur,quod  ludex  vel  eius  Ofticialis,  non  f. 
recipientcs appellationem  --n'^*'^'  '•''•^ 
tridnta  pondo aurf.  F  - ^ 


dex  temporalis  inuocati 


appellationis,nv 
lium. 


rajftarc  au: 


1 


■«'^^niinr  ,vt  Anth.  I 
,  .daut 

a<riturderemere(i-       '   "  ifto^aru,Ia-' 
dexecclefiafticusinuoccLbxa  '      ^  'ccula^. 
reludcx  temporalis  fme  aliqua  cACcpno-p 
nctenetur  cxequi  fententiam  illiusrquia^ 
deicbus  fpirituaUbus  nondcbct  fc  intro-: 
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Tir.  D 


aiiquai 


u 


A  iil 


64j 
pctciis. 


coai 
tcmpor 


^urderc  conccnicnte 
cl  cau^air.  niixtam ,  iiujua  ludcx 
elt compctcns,  &  tunc  non  tcnc 
M  Lii  lcntcn  tiam  ludicis  ccclrfi; 
•aciat  fidcm  dc  proccil 


;emc.nafiurBarto.in/.diuus.ffidccuftod 


CI, 


fic 


:!iibidoiTor-,im.  Et  Jicctiuao 
•ra.dcmn  ■cpiu-hcndituV com- 

Vcilicctin    .  ■"'■nquoloqmtur, 

pbil.tcr  facit  contracum ,  in  cap.  vtin- 
J.'(>nonis  ,  in  §.  proiiibcmus  ,  dc  li^. 
ct.in  6. 

Ttc  tflcdiftnigucndnn.  brachium fc- 
cuiarc  imp brarii, 

i;.,r  •  !•  t  " '-'-"icialitcr ,  aut 

f iccalitcr.primo  cafu  fubdiftin-;uitc,  aut 
fcotonc&euidcnterconftat  ludici  %Z 
inn,quodauxiIiumimpIorotur  iniufte  & 

!tuncnontcneturciparere.Ratiocft.-quta 

eon  dcbct  cum  iuuarc  ad  malum,fcd  ad  ca 
'qu^  lunt  Dco  piacita,  &  „on  ad  prxiud? 

icandum.vt  dicit  tcxtus  in  prarallegato  cap 
»  quoniam  in  hoc  cafu ,  ludcx  ftcula- 
■is  non  cft  inferior  ,  fed  eft  par  ludid 

Ss  2 


/ 
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Berm.  Cho.  Commfn.  ^ 
ccclcfiaftico.idco  non  tcnctur  prcQarc  ad-| 
iutorium^fi  iniuftc  pctatur. vt notaturia| 
d ccum  ad  vcruni.  Sccuscft,  fi  non  coftct 
iudicifcci:;.ii,quod  auxilium  iniuftemi-j^ 
^plorctur^quiatunctcncturparcrc,  tquo-  • 
niam  pii^fumcndum  cft,c.uod  brachuun 
fccularc  non  imploratur fruftra  ^  ifta  fuit 
fentcntialnnoccn.ind  c  i  qucm  ibi  rcfcrt : 
&  fequitur  Panorm-  Si  vcrb  brn       m  (e-  • 
cuforeiudicialitcr  implorctur .  ontra  (iib-  • 
ditumincorrigibilcm  ,puta,  quia  plurics| 
nionitusfuit,vtdimittatconcubmam,vcli 

vtconcubinarcccdatadomoclcnciAfu-^ 
per  hoc  lata  fuit  fcntcntia,a  qiia  ncc  perj 
clericum,  ncc  pcr  coneubinam  fuit  appeK 
latum>ncqucclamatum  jccrte  iftocalufit 
reperiatur  incorrigibilis,  potcftas  feculansf 
requifitatcncturfcntcntiamludicisecclc-^: 

riafticimandarecxccutioni,  tnccaliquo: 
^  modo  dcbct  admittcrc  cxccptionem  in- 
iuftx  fentcntia:,vt  notat  Dominicvis ,  in 
cum  quidam  fecularcs,deexccptio.lib. 
&itaprocedittext  ind  cap.raftoralis.in  §.< 
quia  vero ,  de  ofli.  &  potcfta.  iud.  delcga.5cf 
iftam  opinionem  Innocen  fcquititr  Alex.s- 
dc  Imo.in  conf1.130-ind.in  caufa^in  4.V0I. 

VI  t' 
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1  -N  X  ,  T.  D  E  r  V  n.  C  o  i\  c  V  II.  (545 
VIrim6,quia  conftirLirio  ifta  loqiiitur 
iiuiocarionc  bracliij  fccularis,  qua:  fic 
pcr  Prxlarum ,  6c  (ic  pcr  ludicem  ordina- 
rium.ad  cuirandum  fcandalum  .dubirarur 
modo,tan  ludjxdclcgaruspollisnmilem  ^ 
faccrc  mcntioncm.Vidcrurquod  non,ni- 
j^fiinrefcriprofuxdelcgarionis  lioc  fpccia- 
r  lirer  conrinearur:  quiaiura  qiix  faciunt 
menrionemdc  inuocarionc  brachijfccu- 
laris,Ioquunrur  ranrumin  Oniinano,6c 
non  in  dclcgaro.  vr  norar  Archidiaconus 
in  d.c.officium  §.  dcnique.  de  hiTret.  Prx^ 
tcrcafacir ,  quia  dclcgarus  habct  ccrrani 
poenam  a  iure  ftaruram ,  fcilicct ,  ccnfuras, 
quas  conrra  rcbdlcs  &conrumaces  fulmi- 
nar,inc.i  in  vcrd  didridioneccclcfiaftica 
poEcriscperccrcdcoffic.  dcleg.  ergodcle- 
garus  dcbct efre contentus  illa  poena.  For- 
tificarur,  quia  f  iuri^fdidip ordinaria  cfl: fa-  7 
uorabilis ,  delcgara  autcm  cft odiofa.  crgo 
nonporcftcogerc  ludiccm  temporalcm, 
vr  (uam  fcnrenriam  mandctcxccutioni,& 

iftam  opinioncni  (cquitur  Albcr.  in  d.LE- 
pifcopalc. 

AliafiiitopinioSpecuIatin  tit  dclega- 
to.in  §.fequitur  vidcrc  j  vcrfi.  fcd  nunquid 

Ss  j 
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040      B  E  R.-   C  1  f  O.   C  O  M  M  E  N  . 

fccularc  brachium.vbi  concIudit,quod  dc 
lcgatus  poteft  inuocare  rccularcm  potcfta-  .1 
tcm-on'  i  fiordin'"'inv  poteftjpcr  iura  fuvr 
i....,>  .........  brtius  p*^^ 

^  dclcfiatus,  .  ......  4.;^  ..awviuiam  fibi 

miflam     '  uiolibet  ordin;u;e»,c. 

^ane.dc  oiAic.iud.dclcg.  &glorr.  in  c.  figni- 
ficaili/eodem  titu.  Archidia.  in  d.  c.  admi- 
nidratores Fedcric.de  Scnis,confi.  i63.in- 
cip.lupcrinnocirionc.Antho.de  Butr.  in 
c.tanta ,     v  .^. . ...  prxkito.  C.ird.  in  clcm. 

I.  d  -  "  ''^^■■^  dclcG;.  Paul.  de  C  ^^-  '  -^  '^'^'^ 
39-  iiKipicn.villsAiftacomiauiiioUi 
xuo. 

p  r  s      F  B  R  1  r, 

S  V  M  M  A,  R  I  V  Af. 
j  InHocxtio  hrach}]  fectddrk  non  debct  a  rndice 

Utco  impendi,r?i(lm fubjidinm. 
2  Inuocntio  brachijfecularls  m  quib?44  cdfihtu 

hxhctlocum, 

ERg  o  fi:  Pr2clatus,vclciu&  Officiahs 
r.cumfuafamilia  pofTit  exequi  fcntcn- 
tiam  vcl  taccre  adiniplcre  prxce- 
ptum  fluim.  nor  debct  implorare  aUe- 
^  numHraciiiu;:i ,  ,  ludd  impcr    n-^-  ' 
bct  )  niu  111  liib.li.dium,  (cilicct,  v^Ueiuuo  v  i - 


ijuciuadhoc  nout:  Bakl.  in  I.  z.  iii  vcrbo, 
/uon  tlifficcrcC  clc  his  qui  latron  occulta- 
uet.&ficinuocatio  brachij  fccularis^ita  dc- 
rnunxhabctlocum,  quando  hidcjc  cccle- 
riafticusfccit,quodporuit,'5rnon  hnbctvl- 
naquidflKiat.&idco  ii  cic  ncubi- 
nario  vcl  concubinx^ fiTcti^     . uia  pr^ece- 

ptuni  fub  p^^  xMiirauiucationis  ,  vt 

vnus  non  coiuiciictur  cuni.altero,&ipfi 
contcninan  iiras^iftocafapotcritin- 
uQcari  fcluiare  brachiiun,  rcrniinis 
notatPetr.dcAnch:^  noa-iilaOi.dc  ho- 
micid.  Dicnnrnr  iHofl:. 
contcnin;  -),qua- 
doinfra  H^-^n  afn^MaLai..  mt» 
vel  alitc.,..o-  ^^•'-'^'  '  -  aia,qux  2 

dcinuocatiouc  U.iciuj  kci'  ioquun- 
tur,ponunt  claufulainjfiopusfuerit ,  vel 

necelTcfucrit.vtprobaturind.c.i.cJcOiTic. 
ord.in  verbo,Guni  opus  fucrit,^^:  in  c.  quo- 
nia,in  vcrb.fi  neceircfuc  ir,  rn  -]  ♦  ;t.5cin  c. 

fi  in  VCrbo,fi  opus  fiT  •  ;  p|;El;i c. 

&  in  ca.pcnculof"  iio ,  fi  o- 

pus  fucrit ,  4c  ft.:  .'cap. 
cum  ab  hom  inc,iii  vd  b.  cm : 


c:ia,  n5 


€4S    BUK'  ChO.  COMMENT. 

^  habetvltraquidfaciat,<ieiud.&inc.fl:atui- 

mus,iii  verbo,  fi  necefle  fuerit ,  de  maledi- 
cis.&hocetiamArcliid.inc.adniiniftrato- 

res,35.q.5.quibus  concordat  tex.  de  iure  ci- 
nili,in  prxallegata  1 2.  in  verbo ,  non  futfi- 
cere.Exquibus  conckidatis ,  brachiuni  fe- 
culare  non  debere  impendere  auxiliuni 
ludici  ecclefiaftico  in  cafu  iftius  conftitu- 
.  tionis,nifiexvrgenteneceftitate. 


P  OE  N  I  T  F  S    A  R  C  E  R  E, 
S  r  M  M  A  R  I  F  M, 
Concuhim  clcricu  Anfit  de foro  iudicisfeeu* 
Urts  "jel  eccleftafltci^dtJHrtguitur. 


2 


Tunitio  crtminis  concuhtneitm  ad  quem  Jpe  - 
ctet^anad  iudicem  eccleftafticum  vel  ad 
laicum. 


4 


Concuhinattis  fecunduleges  nonerat  crime. 


Mmtu6  teriens  cocubinamyfi  non  dimittat 
poteft  ab  Epifcopo  excommunicari^ 


Concuhina  clerician  poftitpuniriper  tempo» 
ratem  iudicem)diHinguitur. 


Concubina  clerici  non  comprehenditur  ap 


4 


tonefamilidiama  etiam  vxorini/t* 


7 


Concubinackrici  occultapunitttrper  Epifc9 


u 


t  Con- 
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In  Tit.  DePvb.Concvb  649 

^  C<>^cubimclericorumfaHndHmcanonestri 
plicuerpumuntur, 

1Deft,prohiberc,velcxpeIIcrc.&iracx* 
ponitiir,in  I.fratrcs,invcrbo,pcx^nitus 
f      ^rceantLir.C.deinoffi.tcftani.&inl  2 
inverfi.arccanturtLirb^abillicitisconfirrc. 
gationibLis.  C.  dc  rumnia  trinit.  &  fidc  ca- 

thol.&in  cleni.i.in  vcrfi  arccantLirinfole- 
ti;s.dcofH.ordin.&in  c.  cuni  infirmitas,in 
vcrfi.tamabingreflli  ccclefia^  arccantur 

cod.tit.&dicitibiPanor.in^.notab.qiiod 
mcafuhuius  conflitutionis  dcricus  con- 
cubinarius  poteft  arccri  vioIcnter,&fio. 
pus  cft.potcftinuocari  brachium  rcculare, 
ytin  d.  c.  adminiftratorcs.  quia  natura  hu- 

iusverbi,arccre,denotatvioIcntiam,&po- 
deradum eft  vcrbum,pcnitus ,  quod  idcni 
lignificat,qu6d,extoto,  vcIprorfiis,c  i  de 

luppIcndanegligentiaPr^latorum.in  6  &: 
notatur  in  clem.  fi,  dc  procurato.  &  intcl- 
ligitur  ipfo  iure,  in  1.  fi  quis  aduocatorum 
m  vcrbo,  pcnitus  arccantur.  C.  de  poftul- 
Panor.in  cin  quibufdam ,  dc  poenis.  Alcx 
m  Lqui  vfumfiruaum:  ff  de  verb.  obhVat' 
J:it dicitcquod  poena  ,  quando clcriciisln- 

5crdicuurabingrcfruecclefia:cftiIIa,&mi. 

Ss  5 


6;o      L.  -  C0MMP.>T. 

nor  quam  ...  [^^^^.  (^(^^1-/^^  nii. 
cio:&iftainterclidioo'f  .u,^{uK.^.^icn' 
cusnondcbctfc funi2;crcin  officiodiuino 
ficut  facicbat  antca,  alias  cfficcrctur  iricgu 
laris,c.iscui,derent.excom. in 6.  Iftadcci- 
fioeft  vcra,ri  ipfe  celcbraret  diuina  in  cc 
clefia ,  lccus  fi  cxtra  ccclcflnm,  vt  in  orato- 
riopriuato,qnocarunc.:    '         -  • 
Prxtcrea,ill      '  ingrc^ 
terdictus^fi inLraeccleiiam  laa.. 
ccrdoti  inmillaxfficitur  irrcgulaiiii  ic 
dum  Canoniftas,in d  c.is  cui.  Sed 
ba  polTunt  facere  dubiu:.      '  referantur 
tantum adli..- . . w. .  ccclcn?.il icum, vel an 

adbrachiumrccularcveL...  >  Lrumq;.Vn. 
defucceditqucftio,anconcubinafilbijcia- 
turbrachiofcculari,ita,quodcorcim  r  • 
poftitconueniri,velan  fcquatur  forum 
concubinarij ,  ficut  dicimus  de  vxoirc,qux 
cftconucnienda  coramludice  (eumariti. 
1  xum  qusedam  puella ,  de  iurifd.  om  nium 
ludic  &  in  l.cxigere dotcm  ff.  de iudi.  &  in 

l.fin.dcincolis,Ub.io.C.&inl.ftn4a'ff-^^ 
municipaies,etiam  mortuo  marito  donec 
altcrinubat.i.2.tit.proxime^llegato,&ar- 

gumento  text.  inc  2.qui,in  fmc^defcpvi! 

tutis 


NCVB.  6SI 


■I  cpunfto  diftinguite.  Autao-i- 
nu-dccoacnbuia  iaici,&tunc  illanonL 
T  ^."'""'^'inarii,  vt  in  fpcciedc 
CKi.t  Spccuiat.in  tit.  de  competenti  iud.c. 
«duit.^.,.  verd.  44.  q„iac:'ft---r!s-vxomdc- 
l?ctaI,qu,doperari  vlrraiu;.uaam.  uro,(la 

iiteram.ia].  dc  iurc 

Jnh.ft.admunicipalcs.A.!tac;iturdecon- 
cn     '  derici.tunc  iilafbrtiturcius  ^>r,> 
•^c  cuiam  eo  leipondcredcbet,  vt  0  '■■ 
A!cx.-,nd.&Modcrn.  ,nd.l.  cu^iiquad^u.i 
puclla  &  Ludou.dc Roma.in  fing  6.  j;  ; 
apicn  licctvx-or.quiprohacparre.- 

our.sglofl.,urisainoi,ici,incap.eoscu' 
nwgnaglofl:32.diliinft.tquiaco: 
iacerdotis  dicitur  cfib  dc  cius  fai 
idcm  pnuilegium  habctfamilia.quc 
iTum,s.c.adIibcrandum.  dclud^is,  al... 
glofl.,ncap.clcricum.  n.quarf.i.omnes  c- 
nim  de  fa.-nilia  clericorum ,  videntur  de 

forocccIe/,a:,quianoniurcduili,ied  iure 
canonjco  did  tur  ancilla  ecclcfis,vndc  pu- 
nitip  ,l!,us  perti,ict  ad  Tudicem  eccJcfe. 
Pra=terca  talij  concubin.-,  rationc  del.ai 
effictur  de  foro  ccdefia- ,  fvpccnim  ratio- 
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©5i    Ber.  Cho.  Commcnt. 
nc  delidi  cfHcitur  quis  dc  iurifdiaionc 

cuius,cui  primo  non  crat  fubicaus  ^  q  3- 
Aut  agitur  dc  punitionc  criminis 
2  concubinatus ,  t  &  tunc  ludcx  ccclcfia- 
fticus  cognolccre,  dctcrminare,  6c  puni- 
rcpotcritiquoniamhxccftopinioindubi 

tata,qu6dconcubinatuscfl:  crimcn  mcre 
ecclcfiafticum,vt  tradit  Panorm.in  c.cum 
fitgencralcdc  for.compct.qui  rcfcrtGof- 
frcdum  Dodorcm  antiquum  hoc  tcnuif- 
feJdcm  tcncnt  Fcly.&  Canonillx.i  n  cec- 
clcfiaS  Mariae.dc  conftitu.idco  dc  hoc  cri. 

mine  cognofccrc  dcbct :  quia  abecclcfia 
habuitorigincm  &  prohibitioncm.c  nc« 
mofibiblandiatur  32  q  +•  Vnde  mcrito 
pcrludiccmccclcfiafticum  punitio  ficri 
potcft,vt  dcclarat  loan.Andr.  in  rcgula,  fi- 
ncculpa  dcreg.iur.in6.  Ratiocfle  potcft: 
3  tquia  fccundum  lcgcs  ciuilcs, concubina- 
tus  non  erat  crimcn ,  l  in  concubinatu.  ft 
dcconeubinis,  &cm  cft  communis  opi- 
iTio,qux  procedit,  maxime  fecundum  Pa- 
nor.  quando  agitur  dcconcubinatu  com- 
miflbcum  clcrico,quo  cafu  non  vcrtcrc- 
tur  in  dubium,quin  non  fit  dcforo  ludicis 
ccdcfiaftia,  acmeritoab  illoconcubma; 

fof- 
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In  Tit.  DePvb.  Concvb.  csi 
pollitpumri  &c  cxcomnuini.  ari.c  fi  cocu- 
binMefcnt  cxcom.tSicctiam  maritarus  ^ 
tcncns  concubinam,  potcflab  Epifcopo 

excommunicari,vtnotantArct&Ia(bn  in 
Lcxca  parrcin  S.mulicr.ffdc  vcrb.obJii;a. 
&iftud  fitpcr  turatos  ccclcflarum  ^^^0 
thiahumdicbus  dominicis,  quibus  cnn« 
cubmarijpcrflatuta  fynodaha  luri  confor- 
miacxcommunicantur.  ^ 

Scd  vltcriororiturdubitatio.  An  ludcx 
/Ixularispofritpunircconcubinasclcrico- 
rum?tDirtinguitc,auttaIis  concubinatus  5 
cratpublicus.  rcundtorius ,  autoccultus. 
Pnmocafu.quando  crit  concubina  clcri- 
ci  publica ,  tunc  non  cft dubium ,  quin  lu- 
dcxrccuIarispoOltcam  punire.  Ratiocft, 
quia  concubinatus  clcricorum  cft  rcpro- 
batusomni  iurc,crgo  ludcx  rccularisim- 
poncndo  poenam  publicx  concubinic,  ni* 
hilvidctur  attcntare  contra  ^cros  cano- 
ncs.quia  vnum  ius  6c  vna  potvftas  pcralte- 
mui   ram adniuatur.  Vnde canoncs  non  vidcn- 
H  tur cogitafle ,  quod  talcs  concubina:cIeri- 
m  corum  fum  excmptjE^  iurifdidionc  ludi- 
■B  cis  fccularis.  Quod  patct  cx  mentc  jJJo. 
rum,quiimponimt  poenam  clcrius  for^ 

K 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


654-    1j  ^  v  ^ 

nicantibii^  ._oi^cubiiiij . wi  a. 

la tir mcntio ,  quaii  ad  c  -  'm hil  pr" 

licct  cum  pirclbytcris  foiiiiccntar.  idco 

citBart.in  l.cundos  popuIos,C  dcfum 

trinit.  &  fidec;ithol.  quod  pcrfona,  cur 

c;  ...    .    '  ciii  dclinquitur;,  non  videtur 

conftitu-.: .  ...  ...... forum,  ncc  laici  cxi- 

munr  ■  '  ■  iiciidion.c  ludicis (ecalarjs,Ii- 

cct  cxcaiptum  ,6cpcnitus  non  fubditum 

oiTcndcrint.  Pra^tcrea  Ucct  canoncs  cxi- 

mant  clericum ,  <$c  eius  familiam  i  iurifdi- 

dionc  ludicis  fecularis ,  c.  nullus ,  dc  foro 

compctcnti,tamen  non  rcperitur  iurc  cau. 

6  tum,  t  quodconcubina  clcrici  compra^- 

hendatur  appellatione  familic^quia  etiam 

vxoriniuftanoncontincrctur,  vt  in  d.l.  dc 

iui'c,§.ii.admunicipales-Rcftatergo,qubd 

ludcxtcmporalispoteftnotoriam  concu- 

binam  clericipunire,necpcr  hoc  libcrtas 

cccicfix^vc^  honf c^rricorum  violatur, 

fcd  podus  ^  i- p(xna  dcbc^ 

puniri  dicati:.,        .lOC  rclinquatur arbi- 

trioiud' 

Aut  concubuiatus  eft  occultus,quia  no 
gencrat  (candalum  in  populo,  ifto  ca(u,co 
gnitio  &  punitio  ad  Epi(c6pam ,  6c  non  ad 

Tndi- 
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Tjt.De  Pvb.  Co 


NCVB.  655 


ludiccm  iccularcm  fpeaat :  quia  jn  hoc 
pundopcccataJarcntia  non  liabL...  v  Ji- 

didam ,  icd lupremo reiL  :,rur  iudicio, 

c.ChnO^im  7-  nrxa.5.viHicin hocmun- 

^  cum  foi  nicatoribus 
^P^^^'^  nftuscaconucr. 
latus  cum  yuuiMiiis  ^pcccatoribus:quo- 
mam  ipfc lciebatludam  cficproditorcm, 

cdauit(S:toIcrauit.Scr:bitcniml<Jicoiaus 
PapaLudouicoImpcrator!  o;HV^r-fp;-o,>^ 

pruspunirc  iaccrdotcsc^-' 
cantes,a;ccns,  fe  legifle . 
Impc       -  Co^n-^n 


ucict 

|uciUcs,iiiosfua 
^  .  ^i-iibaiijsvidcren- 
tur  ^  '  -iptaiis.p6  diftin.quod  didum 
lacic  conaa  piurcs  OiiiciaJcs,qiti,cum  fra- 
terna  moninone  cleriecs  occuire 


tes  corrigcre  dcbcrcnt ,  il Jos',  pu h  ] 
dalizant.vndccanoncosnv-;'.,, 
Icdproditoresa^,......  .  ..  ^,^hus 

nctfirm^tnroj^.i 
cubirk. 


cs, 
:ii^.a- 
uod  c6-  y 

pu  .Rano  cfl,quia  )i  le  graiiiter  dclinq  iiit  in 
Dcu,&in  ccclefia,int.-intu,qu6dcfficiatur 
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Beivm.  Cho.  Commen. 
dcre  fi  non  habeat  filios.  c.quidam.Si.dift. 
&  fi  Epifcopus  non  pofTit  eam  punire ,  tra- 
dctbrachiofeculan.&  ifta  cft  communis 
o rinioAiuam fccutus fuit  Pctr.  de  Anc ha. 
inconfi.196  incip. 

tur,qua  Foenadebcant  puniri  concubmae 
facerdotum.Rcfpondctur ,  quod  canoncs 
«funtintriplicidiffercntia.  t  Prim6,quia 
tex  inc.fraternitatis.34  dift.dicit,quodde. 

bcant  recludi  in  ardo  monafterio,  donec 
condignamcgcruntpoenitcntiam.Secun 
datex!ind.c,quidamclcricidicit,quod  ta 
les  concubinae  clcricorum  per  Epifcopum 
venundantur,&ad  tcmpus  relcgantur  5  & 
fecundum  fcntcntiam  alterius  canonis  tri 
buitur  authoritas  fecularibus  principibus, 
vt  eas  poftlnt  pcrpctuo  iugo  feruitutis  ma- 
ciparcquam  refcrt  Vrbanus  Papafecun- 
dus.inc.eos.32.dift. 

X^FI     ETIAM  FILIOS 
extaliconcubinatu  procreatos. 
S  V  M  M  A  R  I  r  CM, 
t  Sfuri  u^s  multiflicifer  in  iure  difjinitur, 
2  Spurius  dicitur  a  duohus primis  literis , 
^  Spuriusnecextefiamento,  nec  ah  intefiatd^ 
patriveUuode  iun  ciuili  fuccederepit^ 
^  4  N^l 
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'  'P-"-^noneftruccefihmmfeudopaHrno 

Sp^rioperlemmosfuccefom  non  pofunt 
re^nnnbon^tnpr.tuLiun.fircr"'" 
[^"'^''^nonvemtappelUtionecomu^^^^ 

^"^fMtnflttMaanpo&trcltncJ,.^  ■ 

}  Spurtusefl  capaxbonorumalterit^  JJ.Z' 

te,quamtnterviuos 
'4  Sf*rm*npofitinltttuiabillocuem pater 

'f^Jtnpofttemereabi/Ucuipaterven. 

('^'''''^'rtpcrkngatempoLpoJJblZ 

Tt 
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658     BER.M.  CHO.  GOMMEN. 

fttfuhftttm.&diflingmtur.  _ 
it  SfunoixemfUnternonfoteHfrhliitM  s 

19  rX^rVfUhftitutiodurat.ltcet  injlhutio 
fit  nulU,&ftthftitutU4  admutctur  exch 

CofCco.  ^  „. 

iiftitutudicetfrofeadirenofoftit,fotent 

tamenidtrc^vt  dnreftitutt  , 
31  tidi[ium(burtofdam,mnxffltcmrftjco, 
fedhmdifcrifto,velvementtbiti  abt».  x 

tefiato.  ,  \ 

i2  Sfunu^  efiindignm  culfa  dten.t  ,&non 

z,  iJletemlulimambitmincichintqmcUm' 
S-fecreteoffiaa&digmtntesfojMant, 
fccmfifalam.  idem  dicendum  eH  m  ee-. 
„efictuecckfi4>'is,&  redditurrat:o  ^ 

34  Sfurio  quando  diquid  dicatur  cfii  relta  u» 
clam,velfalam.  m 

2S  mredcs  quomodo  dicantur  accommodarm 
teaatoritacitamfidemderefimedopi^ 

rio  .  &qttihmcafibm  videraur  mM-aif^ 
tacitumfideicommijfum. 
a(  ma fiauferatur  a jlunofaccrdotis  cut  .a 
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^"M'-f'confiteaturJeh,buiired»emk 

f;^^'''rreUg.»eJ,eo^uod,ZX 
toUttomnemmacukm  ^ 

(  P^ternmfoteHfUum  ingredientem  reU 

S>*<>»'»'e''h^redare,etiLpropte7prt 
rwmtngratitudtnem.  ^''f^""- 

it  2 
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660   Bekm.Cho.  Commen. 

.lcaumeturMeu  caferepotmtM  cjU 

ctimerituHx.  .  m 

,8  rrtr^cepsdepotepte  ahfolH^  fotesi  legUt-  I 
marej}urtum,vtfHccedatettam  tnfr^- 1 

mdtctumagnatorurn. 
ClaufuU ,  ex  ccrtafctentia ,  operaturfleni- 

tudtnempoteftat  ' 
40  Legttimatioretrotrmtiiradtempora  na-^\ 

tiuitatis&conceptionls,  ,   •  • 

4j  ^alitates  an  debeant  exprtmt  tn  legttty 

mationeidtjfinguitur.  t 
^2  Excommunicatu^pluribf^^  excommuntca 
tionihus,ftpetatfeabfolutftmplictter  no 

.  ^  eritahfeluti^s.  , 
4^  Ferba generalia  non  compicucd^unt  per-. 

fonasodiofa^s.  .  \ 

44£xprtmidchent  qualitatcsin  legitimatto^ 

nefeudi(penfationc^-  "  K 

45  Papa  confere^ndo(^tm'^  e^iCcopatum,  vtdt- 

tureum  legttima>  ^ 

46  ComesPalatinti6anpoptUgitimare? 

47Mtxtum  an  coprehendaturfubftmpltcibus^ 

4  $  IntellecJu^Jftita facia  (tt  cxh^rcdattOyff. 

deiniu.&rupt.tefta.  ,/t  ^ 

49  DosfiuaUmmadebcntur  l^uri^  vel  fpu-- 
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-  -    .         .  s  ...     o  N  C  VB.  (5<5l 
r/i?    ^uitAte  cmonica, 
so  Dtiferentumterdotcm^^alimerta. 
//  <ty£juttas cammcafundaturJtiperAquita^ 
tenaturaiis 

52  Di/poftio.c.ctmhaheret ,  quomodo  intelli- 
gatur. 

^5;  Alimentapoffuntfuhltce  c^occult^e  relina, 
S4-  Spun']defruchhti^benefctort^mp0jfunt  a^ 
^  limentarte^dotari. 

55  ^^cerdosvltracaufamalimentorum  inccr 

tts  cafibiii  poteft  relinqttere /ptirio, 

56  Spurio  an  poftt  reltnqut  caufa  remuncra^ 

tionis, 

57  Dijpojttio.c.  cumhaberet,  non  habet  bcum 

quandojfurifts  habet  artem  exquopofit 
vtuere^, 

SS  Reliaum  (purio  vltra  legtttmum  modum 

altmentorum  deuenit  ad  legitimos  fuc^ 
cejfores. 

S9  R^i^^ff*m(purioproalimentts,extinguitur 
Legatumfaaumjpuriode proprtetate  non 

"^aletytamenlimitaturquatttor  limita- 
tiombt£6. 

6t .  -Dtfpojttto  dtm  c.cum  haberetMbet  locttm 
^ ,       tam  tnforo  eccleftaflico  quam  feculart. 
€2  Statutuanpojiithabilitare  fpurios  vtpof 

Tt 
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66z     Ber..  Cho.  Commen. 

Ji^t fuccedcre?difputatur  ab  vtra^^^pertej 
6i  Confuetudo  quando  eH  contra  ius  f  ofitiuu, 
nonderogatiliiiuri  ynifi fitrationahiL . 
64.  Sfuritis  qui  non  fotefi  fuccedere  patri ,  an 
ftatim  fofit  vnfutui  abauo?  difi^utatuK 
adlongum. 

6 s  ?erfonx,quA  eH prolnbita fuccedereyOmnes 
ex  tlla  dcfcendetes  intelliguntm  fhihit^, 

66  Legatum  velinfinutio fatla  contemfUtio- 
nefpuri)n6nvalet. 

6;  Dosfrofehitiadiciturjtcetafatre  no  fro- 

cedat» 

6S  Pr^f  miturquls  vti  iure  fuo  ^  non  fraU" 
deminirtL^, 

69  7iet)os  naturdlis  ^  legttimtu  defcendens 
ex (purio  fotefi  ab  auo  tnsiituiydum  tamc 
fpunM  non fitex  damn.it  0  cottu, 

yo  Cognattonnllaiontrahitttrcum ffurilsfa- 

tris, 

7/  Presbyter  an fo^it  tnfittuere  nefotem  ex Jpu 

rio  defcendentem. 
72  Presbyter foteU  adoptare,licet  non fofiit  co 

trahere  mntrimGntum  ex  difpenfatione 

K^fofiolica. 
j$  Spurttisfimfkxfuccedityetiamflanttbm  li~ 

herts  nattiraitbui  &  legitimis  ydum  tame 

mater 
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^     Lir.  DePvb.  Concvb.  66^ 

mater  nonfitilluUrk, 
74  <J^4aior  cafntas  requmtur  in  mulierihtts 
nohilihw,quam  in  altis. 

7f  I^^hcridefcendentesexmatreyqtiAcumpro- 
^  priofruo  efiformcato.ntiUo  modo  fucce- 
W-  duntct, 

76  Illiscafthu4,qmktsnonfoJJimtfuccedere^ 
farentihtts/ptmj ,  tifdemetiam  parentes 
prohthentur  i/lis fuccederc^. 

77  Spurtj  fifine  ex  dinerfismatrthiu  non  fuc- 
cediintintereos. 

Spurtj  ture  morihfis  recepto  qttatentis  fuc~ 
cedunt,h!ffj^j ..cdatttr. 

^^lP^fi^^^  ^fiqtt^j^it<pisynonhahetlocum 
tnrcgno¥rarKi^. 

$0  ISfjturales  tn  regno  Franci^  Ithere  de  honif 

pi^pojfiwtdffponcrf.tarntnvtitos,  qtia 
in  'vlttmx  voluntatc^. 

*  ir  Sptirit^saddignttates,honores,^officideH 
tnhahilis. 

S2  Spurtmanfincdtl}enfAtionepof?ifDo6h^ 
rari. 

Spurt]  anpof^tntej[etahelltones,Procurato^ 
rcsy^legitimitefles? 
U  Sptm]  continentur  appellatione  turptum 
perfonarum, 

Tt  4 
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664-    Be'r,m.  Cho.Commen. 

Improperans alimi.qubdipfe esijpuriusyan 

teneatur  a^ione  iniuriarumjl  verufu  ? 
S6  K^Bio  non  requiritur patri pro  iniuriafa' 

6ia fpurio  damnatofectulfi  ejfet facia  na 

turalitantum. 
S;  SpuriHspotefl  effeDecurio,  &poni  ad  regi- 

men  ciuitat^is*. 

88  Seruipropter penuriam pojfunt  effe  milit es, 

89  Impuheresno.admittuntur  ad  honores  mc 

temporalesnec  ecckfiaUicos,  etia  proptcr 
penuriam  hominum. 
go  Expofitiispotefi adfacros  ordims  promout 
rif^redditurratio  curmaglsin  expoftto^ 
cjuam  in  ffurio  hoc  habeat  locum. 
Spurijfunt  iuris patronatns  incapaces. 
p2  Fili)  ffurij  temporaliter  puniutur  vitiopa- 

trisfednonfpiritualiter, 
g i  Spurij  quxm plurimum  flmt fubtiles  (^in- 
geniof 

g  4.  Salomonis  lihido    jpurcitia  notatur. 

p  5  Bartolm  fuit filim  expofitm. 

$6  Vominm  nofierlefm  Chriflmnon  folum 

ex  altenigenis  comixtionibm  yfed  etiam 

de  adulterinis  nafci  voluit. 
pj  Vauid proditorii  aduUeriu  ^  homicidittm 

commifit. 

!  q8  Chrisitis 
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?!  Chrijlu^nonfolkmdebonisf.rcnnbm.ve. 

M  P  R.  o  p  lu  E  Papa  liic  lonuitur.Pro- 
pniis  ergodixifl:  -  r  .„.(0,^^^.^  ^^,^^ 

R  luiu,  quiilloimxuii^  nor.iinandiiion 
funt,qu.aexilIicito&  repiobato  coitu,c- 
tiamdemre  canonico  ortiliinr,  vt  nora- 
mrmcnifiaimpridcni,  in§  pcrfons.in 
vcrbo,f{,unos.dc rcnun.  Qni  ig  ^oi- 
tufaccrdotali  nalcitur:  fpurius  d,citur,t&  , 

adcrmationc.  ..abulidKirarquafinon 
•pure  natus:  quoniam  nafcinir  cxfpurcitia. 
qua:  fignificat  immundiciam.  vndc  fpuric 
aducrbmm,,dcm  %„ific,.t,  ,,,cd  curpitcr 
atq; immunde , &  dicitur. quaficxtra  pu- 

ntatemmatrimoniinatus,arguc„doabc- 
thymolog.a  vocabuli,quod  argumentum 

val.dumcftiniurc,cumdiffinttiononr™ 
pugnat.  1.2.  §.  appellata.  fFfi  ccrtum  pctat 
Talcs  enim  nati  ex  clcrico  &  coniu-ara  di- 
cunturmfamcs,fccundum  N.cola°um  de 

Vbald.„traa.deii,cccfl:coll..6.inquam 
fpeciclibcrorum.&  Azo  m  (Lim.na.dehis 
qu.  not.  infam.  vbidicit.quod  filiusnatus 
cxlacerdotc,diciturinfam.s  infamia  fadi. 
Vel  alitcr/purius  difliniri  potcft,  vt  dcriuc- 

Tt  5 
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turaii.^cavocc,fcilicct,ti;or.idcs,qua3di' 
aio,iecLindum  luftinianum,  in  §.ri  aduer- 

fos,lnftit.  dc  nupt.  fignificatpafllm ,  vulg' 
&rparlim  s  hinc  fporadcs  inlulaedicuntui. 
Etproprie  dicitur  illc,  qui  patrem  habct 
mcertum,authabettalem,  qucm  habere 

non  licet,vt  dicit  rex.  in  1.  vulgo  conccpti. 
fF.deftatuhom.VndeapudPlutarchum  m 

p  •oblematis ,  fpurius  dicitur  a  duabus  pri- 
^niisUteris,qua:runt,tS.&P.ideft,quari(i- 

nepatre,rcilicet,certo,vei  approbato 
tus  &ahjs  dccem  modis  dicitur  rpuriu^, 
quos  longe  examinaui  in  repctitione  l.li- 
berorumappellatione.  ft.de  vcrbor.&rer. 

frrnific.Tamen  vt  ego  poffim  votis  veftns 
fatisfacere  circa  hac  matcriam  fpuriorum, 
quxabaliisfcribentibus  in  vnum  congc- 
fta  non  fuerunt ,  circa  fuGceffionem  breui-  ^ 
termefoluam. 

Et  in  primis  dubitatur,  an  fpuruis  pollit 
capere  de  bonis  patris  per  cum  reliais?Rc-  I 
3  fpondctur  quod  n5  >  t  ncc  inter  viuo8,nec 
invltimavoluntate.§.fin.inauthcn.quib.  | 

mod.natur.efficfui.collat.  ?•  ncc  ex  tefta- 
mcntopatris ,  nec  ab  inteftato  fuccederc 
poffiinr  •  quia  ineisnon  rcpcriunturuu-ci 


agna-' 
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asnation.s  .vclcognationis.  vd  coniuir- 
a.on.s.l.fi  purius. ff  vndccogna. ex tefta- 

mentovcropatrivclauo,velc^tcriscxcis 
dcfcc.ident.bus  nonf«ccedun't,auth.li- 
cetC.denat.ira  l.b.  Idc.n  cft  diccndu  ni  in 
natural.bus tantu.r,,  f  qui  nunqua..i  con-  4 
tra  teftamentum  &voluntatcm  patris  fuc- 
ceda:epoflu„t,glofl:in l. i,n  verbo  nam 
ralcs,  &  ibi  Bart.    dc  bonorum  poSo 

contratab.&Bald.pcrillumtcx.inl.fi.c: 

dciiatu.l.bcro.&ficrpuriiinbonispatris 
<unt.ncapaccs,vtdcclaratBarto.in  1  fi  in 

vcrfi.an,ftisfpuriis.fF.dchisqu.b.vtndil 
&-mfcquiturAlcxan.inconfi.77| 
Ba,d.  ui  confi.  24^.  inciFicn.fpurio  in  z 

:;l"'"-^'.°^""-dcAnania,in'confi^^^: 

quosfequ,turdominusDccius,,nconfi 

1  quund,Sl-renter  condudunt,Iecatum  5 
fpuno  faftum  ,  cflc  nullu.n,  f  nJc  cft  <i 
ucceflib,l,s  in  feudo  proue.;icntc  i  pa 
tre ,  etiam  per  v,am  donarionis  aut  al- 
tcnus  contradus  ,  vt  in  Ipedc  dccid  f 
AEsidtus  Bdlamera ,  in 
fub  t,tu.  de  donationib.    Vndc  fi  do 
mmus  di^cftus  ignoranter  ,„ucflmer!t 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


668  BER.M.CHO.COMMENT. 

fpurium  de  feudo ,  quiacrcdebat  eum  elTc 
Witimum,  talis  ignorantia  non  aftcrt  libi 
prxiudicium.Et  fic  concluditur ,  quod  fa- 
trifuo  ab  inteftato  fuccederc  non  porcft, 
fedfifcus,cxclufofpurio,  fucccdet.  pcrl.U 
incoefti.C.denatural.libcr.  &itain  fpccic 

determinat Bal.in d.l.  cettum.C.  vnde le- 
sritimi,in  vcrf  fed  pone  baftardus,vbi  dicit, 

7  nuod  fi  legitimi  fucceQbres  volunt  tacere 
2ratiamfpurio,deipfisbonis,«lrem.fllo- 

nem  vel  paftum  inire,non  poflunt  in  prx- 
iuditiumfifci,fcddcbent  cum  cfteau  d_i- 
aa  bona  retrahere  k  fpurio  iiifra  duos  me- 
fes,quibus  elapfis,fireperiatur  poflbflor,ti- 
fcus  poterit  illa  vcndicarc. 

Ampliatc ,  ctiam  fi  pater  in  tcftaniento 
mandarct  bona  fua  vcl  partem  diftribui  in 
tcr  pauperes,vel  coniunaos,vel  iUos,  qm- 
bits  executor  viderit  diftribucnda,non  po- 
8  tcrit  executor  eligere  fpurium:  tquu  non 
venit  appellatione  coniunaorum,  nec  po 
teritilla  diftribuere  cotra  prohibuionem 
iurisinperfonam  prohibitam ,  neconce- 
datur  per  indireaum,  quod  proh.betiir  di 

reae,&  fi  diftribuerct  fpurio ,  vidcretut  el- 
fcreliaum,apatre:quia  faftum  cxccuto- 
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rrs,cxcqiicntisvolLiratem,iudicaturidem 
cum  fado tcftatoris.I.vnum  ex famiJia.g  fi 
dcfalcidia  qua:ratm%i¥:  dclcgat.  2.  ibi  dicit 
tex.quodclcdus  non  dicitur  capcrc  abil- 

Io,quieumcIigit,fcddiciturcapcrcabilio 
cuuisuifuiclcdus fuit.  Hancfcntcntiani 

fccutus  fuitBald.ui  I.ab  co,C.dc  fidcicom 
vbi  concIudit,tqiiod  licet  fpurius  pofilt  ef  ^ 

£^executorintcflamentofuipatris,tamen 
exquoexcluditurafucccmoneillius,non 
poterit  nbimctipli  diftribucre.Idcm  dice- 
dumcrtinEpifcopo,qui  ha:rcditatcm  di- 

ftribuendaminterpauperesacccpit:tquia 
fpurio  teftatoris  darenon  pOtcft  ctiam  pro 
alimentis,a  quibus  excluditur.§.  vltra  qui- 
dem,inverbo,nccaIendus  cfta  parcntib 
inauth.quib.mod.natur.  cftician.fui  ScCi 
dc  fado  ci  aliquid  donatum  fuerit,cxcIufo 
fifco,cuocabitur  pcr  Epifcopum,qui  in  ter 
paupcrcs  diftribijcf  ,vt  concl  udi  t  In  noccn 
in  c^exIitcns,dcoftk.dcIcg.qucm-/equitu^ 
l>ald. inl. idquodpaupcribus,de Epif^  & 
cler  Ideohecclefia  ha:res  inftituta,dona- 
ret  (iHirio  teftatoris ,  illa  donatio  fccudum 
15ald.rcdderetur  nulla.  IicetAret.ini.  fiis 
quiexbonis.  in^,  coll.inverfi.vbi  autcni 


lo 
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670     B  E  KM.  C  H  6.  C  O  M  M  E  >^ 

ecclcfia.  ff.de  vulga.nonfirmet  hancopr- 
n  ionem,ex  eo,quod  in  ccclcfia  non  praefu 
matur  fraus,qua:  praefumitur  in  priuato.  c. 
i.§.ri diucrfum.in tit. dealicnat. feudi.  vbi 
dicitur,qu6decclcfia  tanquamcultrix,  & 
auArix  xquitatis ,  non  patitur  aliquid  fieri 
contraiuftitiam ,  fcd  in  priuato  circa  ifto 
fpurios  non  tantum  confidcratur  frauslc- 
gis,ficut  incapacitas  pcrfonx.Concludatis 
erep  fecundum  DD.  poft  Bald.ini.  eam 
quam.  C  de  fideicommifl:  t  quod  fi  ec 
clefia  inftituta,velcui  donatum  eft  a  pa- 
tre,  poftea  donarct  fpurio  intuitu  pieta- 
tis  &  paupertatis , vei  exprefla  caufa  remu- 
ncrationis,  talis  donatio  poffit  fuftincri  de 
iurc. 

Dubitatur.Tcftatorinftituitvxoremil- 
lamqj  grauauit ,  vt  quibus  voluerit ,  h^rc- 
ditatemreftituat  (idcm  dicatisde  preft^y- 
12  tcro  tcftante)demumtipfa  heredem  infti- 
tuitfpurium  teftator..>,  anvideatur  indu- 
aum  tacitum  fideicommiflum  5  Barto.  in 
d.l.Lucius.§.inteftamento,c6cIudit,qu6d 
nd.nechxreditasabco  poterit  auferri  per 
fifcum :  quiafolaconiundiofanguinisno 
mducit  praefumptionem  fraudis.  1.  fi.  fF.dc 

hi^ 
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^  hrs quibus vtindis.quem  fequituiBaJd.in 
confi.  2+1  mcipien.  Spurio  pater  donare 
non  poteft,in  2.  vol.  Additc  pr?diais,qu6d 
Jicet  execu tor ,  qui  tenetur  diftri  bucre  bo- 
naintcr  paupcrcs.non  po/Tit  eligcrefpu. 
mmi  tcftatoris  potcrit  tamcn  iple  di4e 

fpurmmproprium,paupcrem.Sicutexdi- 
fpohtionc  teftatoris  poteft  naturalis  tantil 

vdfpunuscapcrebona,qux  non  funtip. 
Cus  diiponentis,quia  f5!ius  cxccutoris  non 
v;.dctut  capercab  cxccutore,(id  a  tcftatore 
fccundum  Paul.  dc  Caftr.  i„  d.I.d  is ,  aui  ac 

mtur.  cihcfm.  quod  fecus  c/fct.  fi  eliecrct 
punum  teftatotis :  quia ,  vt  dixi,  vidcretuj 
d.aumapatre.Limitct,s  iftud  vltimuw 

non  p.occdcre  abfoiutc  in  fpuriu.n  tdh- 

rons  n  ,docfl-ctcuidcnspaupertas;quo 
cafu  .ccutorpoflct  inillumdcbon^^^a^ 
tiisd.ftribucrc:quia  erogantur  tanquatn 
pau,er.,&non  tanquam  filio.  &  ita  S 
fiUui  t  Bcncdiclus  dc  Capi-a ,  in  conf  ,T& 
^oc  a.igit  Barto.in  d.  §.  in  tcftamcnto 

Jnil.h*reditas.dchis,quibusvtindl& 
Aiexan.  .nd.  1.  is  qui  ex  bonis.&  cftco m 
mumsopmio.  '-"«.oin 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


672    BER.M.  CHO.  CoMMEN. 

Rcftatcr^-ofirn"^''^^  communisoj?inip,  \ 
quod  m  (ac«rdot^.x. ^cri  Ipuri), iure 
ciuili^bonorumpatrisfunt  funditus  uica- 
paces,ncc  Dcr  viam  vltimac  voluntatiS,ncc 

pcrviam  contraaus  etiam  onerofhnccdi- 
rcdc  indireacpcrrcnccperinterpo- 
fitam  p.  rlbnam  aliquid  de  ijs  capcrepof- 
funt.&ita  concludit  Cy  n.Bart-  Bald.  &  Sa- 
ly  perilluaucx.inl.i.C.denatur.libcr.  Et 
fireperiatur  fpurius  pofriderealiquabona 
patris ,  prxfumitur  illa  tencrc  in  fraudem, 
&merit6abeo  poflant  auocari.  fecudum 
Barto.&Florian.in  1.  qui  tcftamentum.  ff. 

1.  de probati on  t Sed ab ali js ,  prxtcrquam  ^ 
patrctamin  vltima  voluntate,  quamiil- 
ter  viuos  capcrc  potcll :  &  ideo  licet  facer- 
dos  non  poftlt  inftijiuere  fpurium,non  pro 
hibcturtamen  inftituiab  extraneo  :  quia 
non  prohiben  tur,nifi  parentes,  vt  eft  glof 

ind.§  fin.  Vndc  fpurius  non  prohibetur 
fuccci  . .  -  fratri  lcgitimo ,  pcr  l.fi  is  qui  ex 
bonis,&  illam  srlo.  fcquitur  Bart.ibi,&  in  1. 

conditionis.ft:dedonat.caufamort.&Al- 
ber.  in  l.  cum in  liberis.  C.  dehaered.inftit. 
quia  licct  fpuriusnon  poftitefteteftatoris 
harres,  non  tamcn  prohibeturcflehaeres 

ha&- 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


CONCVB.  67i 

.   .,     .  ■^ltanientir  '-w,^ 

ituiae,dicaun,  V:::-^ 

uri"s,ijuinon 
tionis,poltiri.  ■^mmtu. 
latiiishacii  Qiiploco 

Dedtiobuvoiretdubitari.  Pnmbex 

quofaccrdos  nonpoteftinteucrcSs 
anfaltempo/ntinftituiabilloqrciS^^^^ 
l;.^rcdcni  inftitucrat  ?  8^^^^^™^«' 
quodnon.maximc  in  bonis  obucmS 
Jpoteftatore^earatione^quiaficJtSf 
I  bitus  eft  fucccdcreilii,qucm  data  opm  in 

crfeat(quiainperfonlmvtriu2rcdS 
tunncapax.  .tadicitgl.  in  J.  Lucii?s  S,7 

ja%tiantradonem,quialieresh3Hic^^ 
|aturh,reseeftatoris?ficviIet  rJc^^^^^^ 
^uod,nft,tutio  fada  abh^rede  panis 
fauorem  fpuri,-  ,non  tcneat,  faitSn 

«iis  ipfius  Datrk  + 1-  .      ""einjn  bo- 

in  w  I  r      •    J  *^ont,-ariumteniiitBar  u. 

Vu 
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•^iisqui,iori  ^^^^: 
concliidit,e|n6da 

uiafra       :iiiuscon-"  ' 

<^ibus,quainvlrfini.  ^^ntra-. 

btijiraricv       ^ •  ;;  * '^-  -^^^s^quod 

JOfficinlw.  *  ^Hp^i'a..n  cujTa 

etco...  P"Wicu,nonii 

"s.I.nonlicc:         'conrrah  ^^^' 
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676    Bek.  Cho.  Commtv 
non  eft  prohibitum  ich; 
in  l.noii  diibium.&ibiDD . 

oaret  crso  ftaudcm  facilius  co. 
contraaibus,quainvltimisvolur.uiibus, 

idq;mu!nsiurispartibuscontir 

Scdaducrtiteliplacc:  >dM  m 
fivenditio  pta;iiim.itnr  izC^^  .n  Jem, 
fifpuriusemat  ab  illocuu  ...  vcn,^>^,t, 

ouatuot  vcl  faltem  vnum  cx  his  cc. . .-  

rcdebent.Primb,quodfpuriuscmcr.rom 

niabonapatris,quocafi  il'»spr(;lu- 
;nitfraud'm,quamf..  ^^^^J^ 
aa  de  certa  parte  bonorum.  bccundo,  vt 
fpurius  cmat  per  interpc     ni  ncrfonam, 

quiafiex  minimo  irTdi  ■^^f" 

ftaudis,alienatio  viti 

cmptione  quam  fa< 

patiis ,  non  fuerit  h' 
pretij/cdintcnienittanti; 

prxfumctur!...     " 'i 

LriuscmatincoK.  '«bccqmcmit 

wrexette  propter  taicm  fdtmationcm 

emptiovidcturfaaain '  m,c\habc- 
tur  ac  fi  a  patre  emiffet :  quu  ca ,  qu^E  fumt 
fineinterualio,  videntur  inefie  &  fienm 

f  umo  a0u.proediais  quawor  ceffantibiis 


riic 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


p 


''wO  N  CVB.  677 

noa  procederet  dccifio  Barto. 

Dabitatur  vltcrins.  Saccrdos  donaiiit 
velvediditfni 


quict' 
■  di-t,  no 

w 


.po(Ieffioncs,quas 
^ngatemporapofie 

Aic  pra^fcri- 


'mec 


lorum 


tu 


xribcrct  i. 


)iendi,I.fiquiscmptionis,§.i.C.dcpra:rcr. 
^  P  vcl  40.annorum.  '^'•'^•'^crbor  ^  /ide 
«pr^rumptam  autorir       ,  a-iori<„ui^um. 
l.&generalir-'  ^ dciu..ulib.tScdcontra. 
jria  opinio  vc: .  cll:  in  puncto  iuris/ciiipct 
luodrpuriusnon  poteftpra^fcribcre  rcs  fi- 
)idatas,ctiamper  longum  tcmpus,4tain 
#crministenetBaId.inl.nuiIo,C.dereive- 

Idicat.&clariusind.l.idquodpaupcribus. 
iRatio  efi: :  quia  fiius  titulus  cfl  rcprobatus 
inhabilis  ad  habcndum  dominium  in 
cbonispatris,ctiam  c  -  v.>.  .  .  t  t  ulo,crgon6 
SotcritprcrcribcrCv..a...v  ""loin 
idi  pra^mi'^-  lon  plus  dcocai  opcrari, 
ruam  vcru^  Luulus>qui  in  ipuriumince- 
loflim  caderenon  potca.  ijftam  opinio 

Vu  5 
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680  Berm.  Cho.  Commen. 
ris,in  qiio  pupillaris  exprcfla  non  compi 
hendit  tacitam  vulgarem ,  fcilicet  quando 
pupiilariter  rubftitutus    .. .  incapax  bpno 
rum  tcftato  '  ^^o  aur     dico ,  quod 
ftapupillari,mqua  fpuiius  eftlubftituiu^, 
veniant  tantum  bonapupilli,  &  nonilla 
quae  fuerunt  patris,vt  anipliftime  in  mate- 
ria  liib       ionum  fcrinfi.  qiiib  idite, 
tquod  non 

niusdcp 

tenr'      >n  prot 
potcft 
gitimam 


nno 
oitu 


coiicliidic  Baid.  la  u.  1.  numanitatis^in 
vctfic  » idem  aducric  quor  urijs. 
<  c  idco  fi  preftr/Lcr  inftiti;at  fpurium 
:    m  ha^rcdcm,      ^'algaritcr  fiTbftituat, 


1t- 


.  ^)ro  noii 


icripta, tiUiitii  i  '  ^^etur  per 

■«Igarein,  fifcocxcxUio,u:  cu*unexclafi§ 

vc- 
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'prononlcr?nr 

vciluci-ir 

voIiTntas  LL..  ' 

'  n.Ucuu. 
paiicAinJ.flp. 

viuopatre,fF.dc  \ 
ccrtapartebonor' 
eiimpcrfideico; 

«mc,j^^no„dcbetrc™anerepetfcsh.S 
<iciii ,  led  fpiums  tanquam  executor  tcfta- 
nicti,potcrit  rcftituerc  fideicommilJaio, 

fX''^"»^Bal.inl.abco,invcrfi.qua:rofi 
tcftator  donauit  fpurio ,  C.  dcfidcicomm 

Ego  addo  vobis  tex.in  l.cogi.in  §,hi  qui  fo  ■ 
idum  fradTrebd]ia.vbi  dicitur,t  qubd 

Wsa,ffitutus.quifolidumprofccapere 
«onpoteft,potctittarnenadirc,vtaSri! 
fttuatNccilludvideturinconu^nicni^^^ 
etiam  fpu„us  poflit  conftitui  executor  te- 
ftamenti  patetni ,  dum  tanicn  ex  hocnon 
jlcntiat  commodum ,  &in  hoc  rcfidct  Bal 

Vu  j 
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I 


IIO! 


o 


d. 


,uan(' 


"  .-fi- 

no  23 

^inl.fi. 
inquaipfc 
-um.  Con- 


C.UwUaLar.libc 
r  cfti„ft,tutus-  tranrk.  _uu..v.on- 
firniaturrationc.-quia  ifta  inftitutio,qua: 
fitmfauorcm  pcrfona.,,  ,  unditus cftin 
capax,habcturpro  n6fcripta:fcd  li  fcripta 
non  cflct,dc-.:cnirct  adfubftitutos,  vclad 

.ven,cntcsabinrcftatOi&ficarparct,qu6d 
!  .aita,?  non  applicabitnr  liico  proptcr 
inftitutioncm,quieftnulI: 

^>quiatm!  >rrctur 
m  ab  in4ign.  ^  _  iifeo 
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.^uitur 

hxreaitas.  vbi  dicit ,  •  - .  ns 

noncaditin  eum,vt  in  fpunum,  uiii..  noii 
^^mittiturfifcus.  quod  didum  Baldiam- 
.      Lir  in quocunqj  cafu , in  quo quis  ip^o 
mrcrepellitur,vt  in  c-^^  l.i.  C  deiecund 
mipt.& in cafu l.ii^. . ^ ^  s . C. de his quib. 

vt  indig.Et  idco  cxqup  filius  prcrDyten  :n. 
fo  iurecrat  incapax  bonorum  patris , 
llltuaturapatrcvelaliquid  fiblrclif) 
t-        lufo  fifco,  admittci 
^ita  concb 


con 
R 

X  ViliO 

^hrit  ntran- 
•n  d  1-.^  dixe- 
.  cafu  pofi- 
..i.fi  quis  inccrd. 
deincelc.iu-  '  iccundnup. 

ocirravidctur  clic  vertor  iciolutiO,icCt^ 

dum  Barto.in  d.l.finvde  his  quib.  vt  uidig. 

qucm 
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DeP 


<aal.ha  tit./upraproximcnn' 

vbicon  ^t,qu6clincalu^....  

lcus  non  admjTtitur ,  fcd  vcniunt  fubnim- 
ti,aur  vcnictcs  ab  intcftato,vt  etiam  in  tcr- 
mmis  confuluit  Barbat.in  coni1.46.mcip 
praxlare  fcribitur^in  i.vol. 

Prxdida  conclufiolimitatur  vtprocc- 

fdat,  quando  laccrdos  rclinquerct  aJiquid 
jurio (uopalam  6cpubJicc^ ,  tuncnon ap- 
Iicareturfilco:  quiaJcgat.ini  vcJ  inflitu 
tionon valcret,rcd  rcman....apudeos^ 
quibus  Jcgatum  pra:ftandum  efl.  I.  non  in- 
f  f^lligitur.tf  dciurcfila  c\B4l.ind.J.fin  de 

hisquib.vtaKiig.fccuslireJinquerctcIam 
^  &  ^^^'     ,  quia  tunc  rcJidum  remouerc- 
■  tu. .        o,&fifco  appiicaretur 
omnmo  venicntibus  ab.;.  tdccla 
ratBar. in i. Lu       j.  in tcfhn-;cpf-  -^^ 
Jcgat.i.&in  prxalJcgataJ.fi. 
<  ditas.6cAng.<&DD.inl.i.rl 


quos  rcfcrt    lequiturDc.  ia;diao 
I  cpn/i.  311.  vbi  attelfatur  cffc  Loaimuncni 

« opin.oncm,qu6dquando/pufiopalama- 
Iiquid  fu.  t  reliaum ,  fi  noh  /it  rubftitntus. 
I  Ififcus cxckidrtur, & vcnicmcs .-ib intcila lo 
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6S6  B 

admitnv^^tnrrfecnsficlii; 
interp'. 

iniint,q.  .rclidi 
23  tldem  diccudmn  cll  u 
ti  quami!^ 


c 
1 

tibi 

c' 

in( 

oli 

imDr 

i. 

icanc 
pus.fl 
mitai 
deadiii 

qabdilia,qua;} 
publj  umu 
cus  fi 

lcxpi  ireli- 
fupra-. 

DubiLu.a. 


at,qi 


iD- 


iuia  tunc 
ntraudem,vtinca^ 


1  pi 


tioncm ,  quoiiioao  prcf^ 
linquere  Ipurio  fuo  palaui,VwiCiaiiA : 

fpon- 
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411 


1 iii^n^i^^ 


688    Ber,m.  Cho.Commen  i 
cafibus  vidcteFdy.in  c.cojiruluit,dc  othc. 

dek^..  - .    -1  c.cum  quidam,extra,de  iure- 
iur.Matrimoniactiamclam  fieri  non  dc- 
bcrcvarijsrcfcriptisjin  ti.cu  v....-..l:inade- 
r  on.in  antiquisjclarinimc cxpreillim efc 
luiptixcnim  palacclcbrandxfunt.c.i.c  - 
t       .1,  Vnde  matrimQniorum  pra:coiiia 
(banr,         •  t^induda  runt,&  eo  iure  vti- 
, "io  cano^icorum  clan- 
^ '  . .  ^  fo  iurcjimo  qua- 

Ciuu^ia.t.  -'^^cari^cquiapro- 

ptcr.§.clcctiOii.  QH?d  ^^^^^ 

hiionio,  quialicct  claut  ficrinon 
debcat,tamen  fi  tadum  fuerit,  tenet ,  glo. 
cft  in  c.cxliteris.  declandcftina  dcfponlat. 
Concluditcrgoexfupradiais,qu6dfihiE- 
rcs  accommodac  tacitam  fidem  de  refti- 
tuendo  totain  hxrcdiu..ci-,p ,  cl  partem  il- 
liusfpurio,vidctur  deHnquercin  fraudem 
lcgis,idco  debet  pati  poenam, quia hxrc- 
ditasfifco  appHcatur.  SecundumBarto.&: 
DD.ind.l.noninteUigitur.ffdciurefifci. 

Scd  quomodo  probabitur,  quod  haeres 
accommodauerittacitamfidempatri,de 

reftituendo  fpurio,  quia  poteftfieri ,  quod 
uemo  audiuei:it,tamcn  heres  in  confcien  - 

tia 
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.  J        T  De.Pvb.Concvr 

:  tcft  probari  de  fidc  accon,,„odatr  & m 

.--;o.fl.dcprobat.&inI.do!um 
cct':-  1  mcrito.  ff.  pro  focio  &  li-" 

noi  .uuiceret,adhpc,vth;rrcd^fK  o 
apphcarcturrccundtim  A ■ 

iftamento.tldcod:  .Vi^^-"-'^' 
fi*ricIam,quanHn        '  : ^5 

ipuno.vreftcafeinl.i.racitisfii^^^^ 

in.ffis.mvcrfiquidomefticacauti£vci  ' 
chirographo  feobi:         {  nr.rft.Ti 

fideicommifllimeio,       ^  P'*^'^'^"''""^ 
fl:-^  1       """;"ei,qi;  -TenonDotc/> 
^ffdeleg.,.  Quod fecus eft r;-c.,n..„ ° 
,tlam,Cpromirterefroft.>  ,^ 
.publicum  inftrux  .  -Viciper 

jfiuntcoramnotarip&....a,,S,;^;j 

^rtS'ZfT'"^"^^^-^So/nd™- 
pis  tcx.  ftipia  allegatum ,  vt  thcht  conr,-. 

i,pre%tcros  beneficiatos,haben  tSs  S 

^^^'^•^"Poff^ntrelinquere/uafeS 
l^a  nc  videatur  in  eis  cadcre  focceino. 

idh.bcnchanccautdam,quiarenun°iS 


J 
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6«o   Berm.  Cho.  ComMen.  . 

CcrtiillaHuiaiffioarsiu.  roill.usk- 
«isvidcturi-aaa  in  ftauacv.  canon.s  tan- 
ouamf.moniaca,&idc6vtaq  ic.cct.ic- 
5unc.ansAiH"«ifitrcm.ntiatio  rr.ua- 

i dcbct bcncficijs.Cockid.tc  =g'tt;r.q"od  ^ 
rdlioc,  vtlvMcd.tas  appliceturfi(co,duo  ^ 
c  pulatiue  fccundum  B..rt  rea.i.runtur, 

&  quod  ctiam  hxi... ..... .anodaucntra- 

dtlmf.dcmdcreftitucndoipv    ■  ■  ^l- 
tcaiconlidcratui%quomodoilic  qu.cx.e- 
ft  ui.  (  -  ^r,  vcl  ab  inteftato  vocatur,dcUque  | 
ruin      de.m  k-is .  ad  hoc.  vtharcd.tis 

doicuu  ff^i  ^  P,,n,vter 

mftitu;t!raticiii,vc, 
torita-.iteacci       oaauii  ik 
tivn-.'o'pi;i-io,&  v;,uuii'- 

;  riuai  vndecft.nc. 

P' oMeaturaiputiota- 
cau. ■  licetur.anap 

quam abuidigi-  1  ,«ir,f.ni 

Jlicab.turfifcoecdc(...,.-lfifco!.*^crt, 

& fu  tcmporah. tBrcuitci  qu.d. . . . cunt 
quodcxU^Si-'^'^^^-^'^P"^E^ 


26 
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TiT.  De  P  . 
j  dcbc-r.7pp!!ran^-(  ('Oi 

ccalf;.!  p, 

|bc-ropp,icanfiicocccIc/iri'::;;::X 

J:cntcs,qn6d(frh  ^^^- 

^minifrc.i;  -j^-ind.g.me- 
iturabinciiirno.'  •  "//j^^^^l^^^^^^^r 

,     .f^dcvulir.  Eroonrhvr;^^  i  .  S-iu.ij- 
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99?^    B'i  r:/<.  C^^^^.  Comm 
piicaritiLcocccicu.-., i  ^'^ircopijs  prc 
prienonliabetfif^-     ^  ;,..u...aimBald.ai 
rubr.de  priiiilcgio  inci.vnde  fecundum  cu 
nihil  poteftconfifcarcquod  cft  verum  de 
f>na:oiurisrigpre,  tamen  hodiedegcn 
1  .  ^onfuetudi  n  cF.ni  fcopus  habet  fi  lcum. 
Vid^^mus  iam  .^..^       ni^  fl  -  verior  opi- 
nio.Sreuiter  difti'^  - 
ftatoripreft)ytcroa-  •  -  L....uthdc 

de  reftituendo  lpurio,cti;  iaicus,  &  tunc, 
quia  ius  laico  crat  acquifitum,  bona  apph- 
cnbnntnrfircotcmporaU:  quiaconfidcra- 
^[^^  ua,  lcihcct  hacredis, 

qui crat  ua.  ^^^-  perronarcmota^fciK 

lacerdotis,aquo  L^ona  proucncrut.Ratio 
cft.quia  etiam  princeps  lec  luaris  potcft  fta- 
tucrc  rupcr  iurc  qua^rendo  ecclcfis:,hcet 
iv  ^roftltfup  cquxlitOjVttraditBal. 
.^uispreft)yter.  qucm  fcquimr  Hy- 
sdeMarfi^--     f'ng.i94-'^^'^'''^  "''^-  ^ 


gnacftdifFerenti... . ...  :cfert,in>.v.c..  

iufe  habuiflc  centum  ducatos,  proprola-- 
tionc  lcntentiaj  cuiufdam  caufe,  vertcntis' 
intcr  EpircopumTortona£&  rrancifcum 
dePalma.  Aut  ha^res  inftitutus  erat  preftDy- 
tcr,iftO;Cara;quiaperfona  qu^  dchnquit. 
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^       T  1  1 .  Ju  E  i'  V  iJ.  C  VB.  (5p5 

crar  dc  tono  ccclefiafticcidco  applicatuc 
fiico  ccclcfii.Ratio  eft^quia  boria  facerdo- 
tis  pcr  fcntcntiamliidicis  non  applicarea- 
tiir  fifco  Imperij,ergo  ctiam  nc  applicn- 
buntiir  pcr  rcntrnrinm  legis.  &:  ida  \ ....... 

turcflevcwi.^.'^....     -uam  remifliLie/c- 

quiturlafonMaynuoa.d.I.iixreditas. 

Fortius  dubit*ari  poflct.  Si facerios  ni- 
hiIrclinquatfio,rpurio,fcdcivedatfundii  . 
procetumIibris,quas  cofitetur  habuifiea 
didofpurio,  nunquidvalet  iftecotraclus» 
Videtur  quod  fic,  quia  pater  non  pror 
turfcicere  contradum  vendition''^ 
lium  contraclum  onerofiim  cui.i  fi:^urio 
ruo,fi-audet   —    '^^uuc^cum  nonfitin 
potcfiaLcfu;        ,,ua  ^  •  :ra  leiiitimum 


matnmoniu 
hibctur.&hc 
ftamentum 
tEgoautcm  pi 
efleveriotc 
6taa(acerdo: 
quod  Ipuriu 
patrcvcndituiuiqu- 
iflaconfeflfio  fit  fici 
quofitiatcrpcrfonasprohiL 


daiurepro- 
qui  tc- 


ittaef 
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?  O.  C  O  M  .'V. 


no.inl 


procedic ,  quuu  raiis  confcfiTio  pcrccpti 
praecij  non-valct ,  quainuis  lit  iurata  per 
patrcm,  kcunduni  Bart.  a  Saxof.  in  l.  cum 
quis-^  Titia  hondliiruna.ff.  de lcg.2. 

i"did;.i  .  •  roccdcrct  fccunduni 
Aicx  jn  {.  (idonaL.oa.c.  Cdccoliat.  maxi- 
ir.c  .tnndoagcrcturdc  magna  quantita- 
28  a  prc'  iUi^non  ;  ra;lunicfctur  efle  pe- 
ncs  fpunumi  &  iic  taiis  confcfllo  prcrij 
rccc,  tia  ipurio  fifta  pcrpatrcm  non  va- 
kt;       hc!u  ■''tT/nifr^ncusde  OrianoJa 

.  Lin.in  §  confeffio- 
quiaexquofuite- 
prohibitas,  pta:iu- 
ficutdona- 
a'j:es,vidctur  prohibita, 
cepto,  fada  in- 
oddi^ttuni 

iiixi,  ^       •  fi.  dc 
•  ou  piOCirdercvquia  c6- 

i  tcatur  (c  ha  bui  ifc  ce  -  1 

tum 
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tU  iii  :i  ol      pLUUOlCit  vii!lll.,vt 

libi  rc\£itucntLir,i'icc alitci  appcuvr  dc  iol u- 
tione  doris ,  dubitatiir ,  an  poft  niortcm 
mariii  vxfor  poiTit  Tepctcre  illa  ccntuni 
confcdata  Ct)ncIadite,quod  iUacontcf 
lio  pr,jeium:KfTr franduienra ,quia facta cfl: 
intcrpvriui..;j  |  .w..ibitas:lcdillaccnrii  :o 
tcrit  fjcpctcrc  vigorclcgati-  vt  notatnrin  L 
finondcfignata.  C  dcfaliacaaia.     '•  'i- 
qais  vcftruindicat,nonneidcnicit,v  i  mui 
licr  conreqaatur  ccnrunicxc 
vel  cx  lcgaco  Dicitc  q  aod 
dcbcrcnturc  onlcdionc  ic 

duci  tanqaam  crcdinnn.  quod  nhfo:  r 
lcgatnin,v;.  p^-^^-f 
gatariis.l  ''^^  Oux  , 

dccili  uita- ' 

mcnii.-»  i^v^  116  plurc; 

rummas6cquantiiaLcs,quas niiqnnm  fot- 
te  habucrunt  j  quiadciurc  ialis  contc.Tio 
non  pra^iudicat ,  nid  ciicnt  alia:  conietlu- 
rx,qu2e  induccrent  (cmiplcnam  prObatio- 
nemu]uiafortc:  niaritus ,  duni  viucbatxzo- 
ramaliquibnsconfctui:.  '-^  habuiflci}- 
la centum  nommc  dou , .  < >,  c  >  vci  ^b 
ciusparctibus ,taics^oicduij.  iir-iul  lucta: 

Xx  4 


696      BeR.  Cho.  CoMMEN. 

CLim  confcflionc  inducercn?plcnam  pro- 
bationcm.  Etidco  caiita  dcbct  cfic  vx< 
qiiae marito  fuo  focit  facerciflam  rcc(  •  i 
tioncm  ^  .,11  viuit,  cam  inducat ,  vt  co  - 
ram  tci..^.o  Cnmlcj^  faciat  confcflionem, 
quah^  facit  in' tcflamcr^toSic  crgo  videtis, . 
confcffio^iem  fadam  iixtcr  perlbnas  pro- 
hibitas;  viribusnoniubfifccrc,  6cita vide- 
rur  dicendum  in  donatione  vcl  confcfllo- 
ncfadaintcr  pntrcni&  filium,quia  non 
ValctjObflanL.  ^  .ohibitioncIegis.Etnotc- 
tisdc-^^^-^ncaiiriam.quiEquotidiccontin 
gitiniaccrdotibL\s,  quiita  fimulatcrclin- 
qucre  volunt  fuis  fpurijs  &  concubinis  in 
5T  fraudem  Icgis,t ideofi prcibyter  confitea- 
tiii  ijhabuific  ccntumaquadamfua  con- 
cubinacxcauianiui,  .  >  Jdepofiti,vcIctia 
con  fitcatr -  - -  •  '  -  -  d um  nominc  co- 
a )  b )  i:  .TT^ ,  dc  pcc  iuujs  ta  iiic  n  ip  fius  con  cubi- 
rr.:;,prout  qiiotidie  faciiintprefl^yteri  no- 
ftri  tcmporis  ,qui  fuis  focarijs  cmunt  do- 
mos&aliaspo'  rnntcmiflc 
ex^>farum  r  ....  jrtio,cx 

quoeftl.^  .  ^^^'-•-;,4io 
valcr.diita  ir.  .v>^i-UiU*LaoininLis 
■ncoiiii.i^z.ia^ip.incafu,im.vc 
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«^Pctiiib  uc  -^iiijciiarain  ccnfi.248.  cuius 
caputincipit,dubiumfacit:qiiiiapra:runii- 
iurfraudulcnta,vndcpoil  mortcni/accr- 
dotis,ci  ab  intcftato  fucccdcn  tcs,potcrunt 
taliapra^diaautpccuniam  conicflatamrc- 
pctcrca  talibus ,  fc]!icct ,  a  concubina  & 
ffuirio. 

Nuncpoflitquxri  Anifta  ancillacon- 
cuhma  ficcrdotispofrit  talcs  poflcfllones 
autpccuniamconf^flatam  rctincrc  ratio- 
nclui  fcruiti;  6i  falarij ,  cuia  fortc  ftctit  in 
fcrujtio  ipfius  /acerdotis  perodo  vr^  dcce 
3i^"os.  , 

quiacumfir  ' 

tcf^  ^'"^' 

i.iii 

Hionclala- 
cit, 

iCtum(5cvcfti- 
iiif-iorianuinl  fcd^cfl  quid 
in  vcrDo, ai?.nci,  iorum. ff. dc  v/iifrad. Et 
•  dcciflo  facit  con  trd  fcruitor        <  •  cil- 
las,nui/cruiunr  non  ttra  r^rr  icr- 
cedis.rcfcrun. ...  ... BarA..:.x  p,,  mum 

^         i-i"bis.in§.Scruius  fFdcrolu.  quod 

Jicet  feruitor  fcu  famulu.  a  lomino 
linipliciter  dcbcat  vcftiri,tamcn  li  cx  paa^ 

Xx  ^ 


1 

rij  int; 
<5Uod 
tum  • 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


aciut 


60<?'  ?>  p  H  M.  C  'ro 
lcrti 

bitiit  . 

cil!:-       rdotLi, . 
afuis  doininis  conltitui 

mortuis  Ciccrdotib^  illud  9  aiircrtau  ab 
ds.potcritrctincri  rarioncfn!  irfi  collirivri. 

Et*pra:dida  conciuiio  pt..wCviii  -^.^;- 
confeffionefacla  in  vltima  voliintarc,  > . 
quialaccrdos  in  rcftamcnto  riiit  cunici- 
fus,fedcbcreccntum  fpurio  cxaliqua  cau- 
{a,ccTte  confenio  non  valef.qiiia  prarlumi- 
tur  fa^a  ia  fraudcm  lcgis.d.  I.  qui,tcllame- 
t«m,de  probationibus.&in  l.cum  quis  de- 
cedens.§  Titi^^  '-^-vjllilUma.deieg  z  3c  \- 
Icx.inl.ridiuoilio.if.dcvcrbo.obligioan. 
dc  Imol.in  d.l.f  1  is  qui  ex  bonis.Quod  pro- 
ccditetiamriiuramentum  lupcrtali  con- 
f;-;T;.^,ric  fnerit  aouofitt  ^indumBar, 


^ncm  rc- 


.1  cCi.il. 4  5.  in- 
cip:  iiii.vor«im.  vbi  plene  tra- 

dat  dc  I  cirione  emanata  i  n  vltima  vo- 
luuut         .  dfon^iS  prohibicas.  Sicrgo 
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1  i  i.  Oe  Pvb.  Co  ;       B.  6pp 
conidiio  faclaiii  vltiiiia  voliuuarc  in  fauo 
rciii  1  cr(cncrincapacis,inquancmoprx- 
funiirurellcirnincmoriua^lalutis.  in  l.rin. 
C  adl.luiiam  rcpetundarum ,  f  uon  va- 
ict.  piuito  magis  prs^rumerur  circfifclam 
fr..w.i.  ai ,  li  liatinrcr  viuos, (5c  mcrito  nul- 
liuscritmomcnri.  Exquoinrcrtur£xun. 
aum  Barto.&  Salyccrum ,  quod  dirpontio 
i.haccdidali.C.dcicvund.naptijs  quaca- 
ucrur,qu6d  binubus  non  porcft  rclnique- 
•re  fccundo  coniugi  rirulo  h\-      ~  ri^ 
plufquanYnilibcrorum  pri-^     ..^,  . 
niiniinusMiben:    .^iodei....  iiabcUo- 


cuni  


(lain< 


^nrcturjchabuilfc  j^j-q 

^"^'^^'        ^i^^^io  vuuiiacuuiaiquianon 
valcrcoiircilio,njli  probcrur, qucKi  vxor 
iiii  rcaiircr numcraucrit:quia  lex  f  rclhmjt 
fuiifj  faciam  in  iraudcm.  propccr  ;H'ohibi- 
tioncmpcrlbnarum,iicctliiper  tali  con- 
fcilionc  fucrit  a:  polirum  uu-amrnrum 
quodidcmtcnetaario.in  LAurelius,ui  § 
fina  If  dc  Jibcratione  legata ,  vhi  hoc  latc 
ii.acrat. 

Luiutatur  pvadicla  aeciUo  vc  no  proce 
dat.quado  Ipmi^ aaUtcrpacanmneraact 


700  Bekm.  Cno.  ( 
prctinm,  vclniii  clict  nlinnnvcnfimilittt- 
do  pro  dido  Ipurio  ,  .^l.  .  ...  w..--  pcn^- 
niamtanquam  prc  '  :  '  ^ 
rarcrquiaforte  aliqLio  caiUiiiUiiu .  ac- 
quiduerat ,  vcl  habcbat  artem ; 
funilitei:  potuit  di£tum  prei  acquire- 
34  rc:tunctiftaprx(umptio,quaE  lidcns 
& vctifimilis , tollercr prxfumptio- 
ncm  Ie;v's.  Proccdcrc . . l .  .  i  ifta  li mitatiq 
in  marito diccntc ,  ic  cmiiic  dc  pccunia  v- 
}coris ,  vel  in  parte  confitcnte  le  habuifle  pe 
cuniam  a  filio ,  quiafi  conftat  VKorc;  l 
filium^aliundehabuifrebon.  quam 
a  patrevelamarito,  iftocafu  tolleret  \  . 
lumptio  iuris,fccundumAng.in  confMj^ 
incip.  pateremitdomum.  quem  (cquitur 
dominus Dccius  in  pracallega.  conft.iS.Et 
idco  li  verifimiliter  fpurius  aliude,qua  a  pa 
tre  potuerit  hab^re  prctiu,c6traAus  fadus 
intcr  eOs  crit  validus.  Videtis  enim  multo- 
ticsiuos  fpurios  ac  alios  illegitimc  natos 
cflcfubtiliores  6r  a<2;iliores  tam  in  Htcris, 
iuiam  iu  alij5  "  nis  mcchanicis.  huiiif- 
modi  fuere  Giatianus  decreti  facri  co^iiipi- 
lator,6cciusfratrcs,quorum  vnus  fcripfit 
libros  fcntcntiarum. 
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C  o  l\c  701 
Ku;riLiu'.  ^acciuos  inflituithiErcdciu 
l  fpurium  [iuuii  fub  condkionc,  fi  rcl 
ingrcdiatur,anvajcatinftiiutio?  Cni 
Hl  musdcCugno,inJ.i.C.dcfacro(LvT''>  - 
concludit>qnodf]c,acficirct  lcg.c....uLu. 

pcroblati  ,  quemfcqu^-"-  A^- 

in  i.ncccflarijs.incol.fhtf.  dcacquucn.  vci 
aiuif  '  cd&Canonifeinccumdcpu- 
tatijdciud.fRatioeft,  quiaingrcflus  tollit 
maculam  &  incapacitatcmfmeculpain- 
curfam,&:inipuriotoIIctirrc3;uIarita'tcm, 
&iilegitimumfiK  ^itimr  vpcrilia 
omnia  votafada  in  iccuiorcfolTiTmtur ,  6c 
ingrclfus  rcligionis  inr^-r  ^  upcratAr,  ^ 
quodpcrillumtollit:"*  "  udo,tncc 
par.-r  f^^.tr^a  f,\i^jj-y  ii.^_,^,^,ucm  rc^i-rio- 

pra:tcri- 
:»nuceaM9.q.fi. 

iciti^       nica.       n  bo- 
norunipa;  enp| 
proccdcrciu!  ncio&  non  Ca:larc6 

Dubi taf  ur       ^ch.  A  n  ficcrdos  polfit 

^^^f^icK  ^   -^-ditionc,fi.lea;iti 

niabitur?  Rcfpondcr—  -  '  -^cort- 
ditio,&mortuo  patre,pou;  it  ic:  ari  & 
fuccedcroficut  lcgitinius  acnatiualis.  Ita 


taui  iiigiauiuamc 
Etficingr,.  ' 
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702       BeR.    Cl\0.  CoiVl^'i 

pn^-^t  Caro^ns  Rnvnns.in  l  G^illus.§. &gd 
i ,  . . ,  L . ; ;  .  ^  . . . .  w  ih.+VcI  ctiamfi 

rpur'"  '  tourhs  a patrc , ii  capcrc 
potCi  ii ,  ^iua  quando  rcpcricrar  capax  per 
le2:itiii"iiit!onein,admiLtctur:cum  talis  cc- 
ditio  adieda  per  tcftatorcm  non  rcijcia- 
tur  l.in  tempus.  fF.  dehs^rcd.inftitucndis. 
Et  dicunt  l>n.  quodnon  ridcarur  tutior 
mpdu'^  '-^^^- :  ic. ndi  rpu:io,quaiii  illc,ldli- 
cet,quoa:  atcrcorcniiat^vt  pOu:mortcm 
fuam  vcl  antC5,lpuriuslegitimctur,lccun- 
dumlacobunuieArct  iii  d.  1.  Gallus.in  §. 
quod  fi  is.&  Anr>,  molam ,  in  1.  Ci  quis 
ip.n'ninrnr,ff  dchr.  'n^iit  ^Sc  dofljn  1. 
li  amittatun 

turDi>.  .cns.quod 
li)urius  initirutu  ^.rccdictis  conditioni 
bus , doncc eri t  lcgitimatUs ,  vcl  cfficictur 
capax,potcritagnoiCcre  bonorum  poflcl- 
fioncm ,  d<  r» d  rn i niflrarc  tanquam  curatof 
bonor.,...,i_ctBaldus  fibimctcontrarius 
in  l.cam  quam.in  pcnul.coll.dicat,inftitu- 
tioncm  fpurij  fada  fub  priKdida  conditio- 
ne,non  valcre.  Sed  non  reccdatis a  praece- 
denti  opinione,qux  eft  verior  dk  aaagis  co- 

munis 
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:'jnis,cv  caiii  lioujiiinic  icquitui* doiTii- 
usDcc.  ni  rcgu.caquxiMro.ff.dc  rcg  iur^ 
vbilatiflimcdc  Ipuriorum  rucct  ilionc di* 
rputat.  ^ 

Scdan  fpuriuspc^irirlcgitimariad  hoc, 
vtpani  ^iicccdat?Vidctur  quod  non :  quia 
Jcgiti,  .  onihilaliudcft,ni(iqu;rdam  li- 
<fticAiUv  iingit illcgii •  n  finllc Icg.inme 
natum,vr  i^i  authcn;  aiod.niUiaal. 
cTic.lcgit.fcdvbi  non  potcllopcrari  v  eri- 


tasincalu vcrojbi  n 
^io  in  cafii  ti<1o , 
n  nqua  notuitcfTclc 
fidtio  dt 
pttjrc: 
natO( 


if 


i'cr 
in  tdl'^ 
dc  Carif . 

cip.  iu;  emc 
39?.  in...  -  i(ii^"' 
vo!u.  vbi  dicit 


;mu! 


.X  ro- 

■  no 

^iOS 

.atio, 

I2P 


tco 


■  is,xJi5. 


--^<-ii,ii-'n]atjonc^, 
qu^inr''  "^u vo^acur ailpcn(atio>rcqritur 


/ 
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704      B  E  R.  C  II  O.  C  O  M  M  E 

canfa  fiiicquacdnccdi  non dcbet,nec Ib-  » 
lei:.  nrincslcgitimarciftos  Ipuriosfine  : 
iuf*^  laxime  inpraeiudicium  agna-  -i 

tc  ''^'  ^''r-cturiufi:a,quandorp-^ 

rii.s  ucit aiiquod  aiagnum fcruitium  pLxii  . 
cipi,vcl  Pvcipublicacproutdepluribusipu-  - 
rijs  apud       Driographoslcgitur,qui  in 
bcl^o  ri  ';       -aucrunt ,  ficut  Alexander 
2vL: .  Romnln^j-^rciEtcriquo 
nr-^  .-.oiui^t,quos 
habci.v       .x^vi.  V       otacitjquiaprin-  • 
ccps  dc  potcftate orcti naria  non  potcft  fpu-  - 
ri(  jdtantumdcpoteftateab 
fblnta.d.§.fi  quib.mod.hatLjr.cft^.lcg. idco 
c       ^  '^'^-^ddcroiretiililefTi  velconftitii 

>rb.  oblig.  Ergo^v  lactur  ipu- 
nui  5tiiiiariadhoc,vtpatri 
fuccedat<?k:! 

C-"       ium*  rr.in  d.anfhfn.cx 

con;  '  ^"^"  '  ^.li- 
man  i  ^^Ha. 
Ratioc.L,quiaquoa  ipui"iu.i  aoii  aiCViturle 
giti  mns,6c  quod  patri  nbn  pc  '  liccede- 
re,iftud  cft  lolum  impcdimentum  iuris  ci- 

uilis 
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lUcijiiodradlitcrpcrpnncipcnnoilino- 
teft  gl  olTconi  m  u  n  i  tcr  apprcba  ta  in 

j^rales.  in  titu.  fi  dc  (cudo  fuL:.,  .0.1- 
trquerfia  ;nter  domir"p,-  <• 
dicitur,on^dprincCf  ^.u^jj^. 

ginmarc,  ..;i.cccdati;:,cuuo,ctiauSi„ 
^raHtidiciuniagnutorum.&iiram  zl  infc 
quuntur  ibi  fcudilte;  qu,aquando.a<ntur 
[.demrcqua.Tei,do,  princeps  t  otcftctidm 
linc  caiilaiilud  ius  toIIerc,&idco  pnr.^r^  1» 
.gitnnarefpuriuminpra:iudidui.  ... , 
^fxum , quibus haerediras  vchitdcferenda,& 
1 1  amopinioncm  fcquitur  Alcx.  qui  dicit 
■  -■illameflc  commurtem,inconfi.zJni.\oi. 
fqmallegatEald.hoctencntcm,inl  rdai 
t^ta^C.deprccib.Imperatoriofl^rendi.s, 

Prardiaa  conclufio  proccdcret,  qbari- 
docxprcfseconftarerdc  mcntc  Principis. 
quod  vcllct  pcr  lcgitimationtm  prsiudi- 
I  carcasnaris,vel  /iibftitutis^ri.  nc  v.(icret  le- 
,  :  g't"natioincorumpriiudicium,quodfc. 
'  "cuseft.fidementc principis  noncOnftcf 

quupnu.Icgitaiiicudifpcniatio,indubio 
:  f  betintclligi .  finc  pra^iudicio  alterius  c 

fuper  co,dc  offic.&  poteft.iud.dclte.  Er  di- 

Ciwr  cocftaic  dc  exprefliuicnteprindpis. 
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706     Bek,  Cho.  'Lommen 
qiiado  princeps  in  fpecic  hoc  cxprcllit ,  vcb 
quandoinconcciTionc  ofita] 
fula,cxccrta  lciehtia,6ciHud  t^vnc 
ex  ccr  ta  iaui  tia  pi  i  nci  pi : 
biumrcuocari  nondcb 
claufulaprinccps  voluk  px.viL*UiL..iw  liii 
cui ius  crat  quxfitum  :  vndc  i lIud,tquo 
princeps  facit  cx  ccrta  fcicntia ,  vidctur  fa 
ccre  dc  plcnitudine  poteftatisrquia  ita  im- 
portat  illa  claufula  fccunduni  Bald.  inli 
cos.  C.deappellation.^'  ^anorm.inc.a " 
haec.dcrenuntiar. 

Pra^tcrca  ifti  fpurij  Icgitimati  per  pruici 
pem  fiicccdcnt  legitimanti,agnatis ,  6c  co 
•  gnatisacfiabhaipcratorecftent  legitiilia 
tiiquia  ron  eft  dubitandum  ,quin  pofti 
lcgitimare  fpurids  et'  ^  quo  ad  fucccftio 
ncm.  ^  '  '  "n I.  cum  '  '•^iuisjcol.pen 
C .  dc  i.d  o  p  Lion .  De  k  u  pc  i  a  t  o  1  e  min  u  s  d  u 
bitandum  eft,quin  pofl^  'timarelpu 
rios  etiam  natj^s  ex  coitu  in ceftuolb,  dum^ 
modo  apponat  claufulam  derogatoriamr 
(non  obftante  quacunq^  icgc  in  contrariixi 
facientc)  fccundiim  Sal  .in  d»auth|ex  com 
plcxu,qucn)  (equitur  Guido  Papx.  in  de 
cifi.260.6c  dicit  Alcx.  poft  Paul.dc  Caftro.t 

iiiLi 
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IN  Tit.DePvb.  Cox^cr  - 
I?  i.q'i^^ ooflhnii^.  deliber.  (X poflu.  c^uod 

cba  n  o  II  ccnf 
.  i)4i^ib.modjiatur.crn 
j  &  fi  coutra  manaata  print 
niip.y  bi  I  icit,  quod  Im  nern  tOi 
timarcffliu  facerdori  ^ljuni 
[ijiin,&expoftnond..  ocanip,: 

r^V^  -uooperaiur 

ip^^iopcrpatrem',licct 
r"^  >i^u  rcripta ,  tamen  ii  patre 
^  uc.uc,/punus  Icgirimctur^talis  mdmi. 
orcconiialdat,  non  obdarr  ni, 
risdice        luod  infntu^,  ibin 
'inutilisfuit.tn.  onn?i  r 

ionpotc/l^:  jonuaJcfccre 
^  .  ^  -^^-  '-^waionisVidctur 
qura  .  .^,  --  vi-o  cft  fanta!  virtuti<: 

u.utuin  adtcmporaconce- 

.a.s.diuus  Hadrianus.  dcritunuptt.a  m 
quod duaum en  dc  Impcratorc.  id  d^ 
cnducftderescFraci..,quicftImperai 

Yy  2 
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iesno  fuciaquon-ses  nmilcs  faccrc  po- 

Aii  ncceflario  vcqiiiratur ,  quod  in  lcgH 
tniiationecxpriman^r  qualitatcs  fpurici,^ 
taris  vcl an  lufficiat in  gencrc  cxpnmcra 
Lriumfuifrc  iUcgitimc  natuiTU*  Brcuitc| 
Xftinguitc:autlc5itm.atiofitablmpera 

torcaut  k  Principe ,  aut  ab  alio  intcrior 
aut  a  fummo  pontificc.  Prm.o  calu ,  foih 
cit  exprimere  in  scncrccuod  fucnt  illcgv 

limc  natus,  licct  fit :  s  ex  co.tu  adultc 

rino>  inccftuofo.fac-  ''-ta  1  ,vel  rchsiofo 
dumtamcnappon  ' -^'(^^ 
ftj..  -,ua  lcgc  iu  tonuarmm  facientc, 
quiatalisdaufalavidcturfupplcreomnc: 

dcfeaus.  Ratio  eft ,  quia  iii  fauorabilibu 
senus  habet  indudc; .  ,  cciem.l.licn 
rus,cumfimilibus.dc'    -  '  it^rondud. 

Bald.inl.fiqixailluf  ;  ~'-"y 
C.adOrphidanum,qu.u,  fP''j:' 
loarinem  Andr.  hoctcnere.  oci4em  bal 
inl.Paulas.ff.dcftatuhomin.&fn^.i.>.n 
turalcs.  fi  defeudo  'fuetit  conucrfia  uitf 
dominum  6c  agnatos.  Addite  Hoft.  &  !o 
Afidr.  in  c.  fin.  dc  filir  -  '^-.  tcrorum.vl 
dicunt,  quodin  difpcauuuac  taaa^cm 
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julcgitimc nato ,  11011  rcquir"'--!* ,  q ,a 


criiige- 


jpTunantur  no: 
ircntum.feddciL 

hcrca  quo  non  licct  di{ccdcre,c.quam  gra 
uijde  criminefaifi.&ifta  cftcovnmuniso- 
|)inio,pro  qiiaconruIuitAicx.  delmol.ia 
'confi.ij^g.  incip.  oportunc  confidcratis.in 
i.volum, 

Si  verp  fiata  principc,  6c  fpurius  fit  ma- 
ulat^duplici  macuia,puta^uia  fuit  natus 
5c  inceftu ,  vcl  adultcrio,ifto  cafu  re^ritur, 
quodin  Icgitimationctexprimzvntur  om-  4^ 
rics qualitatcs  fpurictatis,alias  cftctnulla: 
quia  fi  illa  qualitas  fuiflet  cxprcfla ,  pdtuif- 
fct  rcddcre  principem  difficiliorcm  ad  fa- 
iendum  grAtiaiii^fc  idco  fi  ipurius  d  irpr  (e 
fnatum  cx foluty^  '^'  ^h^ !ita,& fit nhtu.  ^...ii- 


|<:cftu,v^  '  • 

'nla- 

'cerdoti 

iuatio 

•"redd  ' 

a 

^  ver6.§. 

tifta 

'cf 

|Iafi.  , 

Ptcm  (i  c 

"&FcIy. 

kvbiadd..^.txii. 
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7IO    Berm.  Cho.  CoMMEisr. 
tquiafi  qiiis  fit  excommimicatus  pluribu^( 
cxcomhiunicationibds ,  &:  fi  mplicitcr  pe- 
ratleabfbhr,  nincxnrimat  caulas  excom-^ 
mnni  .  . .  abfolutus.c 

tccxr.   '•'^^  - 

rca  lacooub  u        oiixiu.in  >y.cc  quonj«m,, 
quib.  mod.  naLuv.  cK     .  i.  &  Anthon.  de 
Butr.ii^c       .  cnciabilCjqui  filijruntlcgi:! 
ti'^1'  qiiodinie^  .;equa;fit  aphn-1 

c  lo  n;       -! obet  ficri  men tio*| 

quw  . .  i:c.. .  )eros,  vel  agna^S 

tos  iiicccfn^  '   ct  in  prsciu-' 

dicium  tcr      :  ctiaui  conciudit  Alcx.  in^ 
confi  ircapi^jmum.ini.vol&in 
i      ;;itimatione  fpurij,qui  plures  patitur 
lasmon  rnfficcrctclaufula,  non  ob- 

.  * 

i         quia  \  ^  i . . .  _ .  V. .  .i  iia  n on  compre-^' 
cafus  vel  pcrfbna^  odibiles.l.Lu-^ 
uciusTitius^ff.de  le2;.2.vbi  dicitur, 
'  Tquod  vcrba generalia,reftringuiitur,vt o 
didranoncomprchendantur.  Hoc  ideni 
iii  ]  opofito volui t Bald.in l.i.C.dc furtis.] 
vbi'.^  '-^ifunt  plurcs  dcfcdusJ 

^ '  .  r\h 0 .in te,non  fu ifi-] 

xprimant; 

iuuu  iCivixpwuAai  iikicipis  non  leextcnac 

ret 
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et  ad  dcfcdus  rupprefTos,  maximc ,  qiian- 
dovna  qualitas  fDiirictatis  fLiiHet cxprclla, 
&a'ja  /upprefla.Klu^lmiitaturnon  proce- 
dcre,quandoPrincepsin  lcdtimationcef^ 
fctvfus  vcrbis  gcneralibus  rmportantibus 
geniinationcm,vt  fi  in  refcripto  dicat>qua 
litctcunq; ,  vcl  ex  quocunquc  coitu  natus 
fntrt,  vcletiamfi  cffct  nppofita  olaufula, 
-X  ccrta  icientia ,  quia ,  vt  dixi ,  taiia  vcrba 
iurguit  &:  fupplcnt  omnes  dcfcdus  fup- 
^rciros. 

Si  vcro  nos  loquamur  delegitimntionc 

udir^enfationejquxfitpcr^^-nam.ttuc 
omnesqualiratesf^urietat..  .^:am eode- 
bent  cxprim ! ,  ira  quod  omiifio  illarum  vi- 
tiatr^f.7ipt-'-  ^ poflolicum, idcQnarrari 
dcbcr,e:<qu' .  aiii  fpurins  nc.rusfit.Ratio 
cfl  fccundum  Canoniaas^quiacftqualitas 
qua:  aggrauat  dcl  idn ,  v  t  tenetRota,i  n  de- 
ciii.2iz,ln  tit.  de  fiiijs  pr?- ibyt.  in  antiquis. 

&  quia  illa,  quiE  communitcr  rcddimt  Pa- 
pam  difiiciliorem  ad  conccdcndum  gra- 
tiar  ^  rcddcrc poffcnt  fi cxprcfTa  cflnit, 
.certc h  fu^^rnr  ^'TpprciTa ,  fubr    <  - ' 

inutilcm  .  ..fupprcmoiicm  ^  , 

fcrt  loao.  Andr.in  cap.fin.  de  filijs  picibyt 
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BeFv  Crro.  COMMEN. 

qaodfcdcs  Apoiloiica  noa  fblct  dc  fa.ci'j 
iii(pcn(ate  ciin .       ■  is  cx  rcligiofb ,  vel  cx  , 
coi  tfi  ndnlterino  ^ciiiccftaofb :  erso  meri- 


tOv^    ...  ..... . 

diccquodl'' 

cunqi,6<.qu 


xprirni.  Imb  fortius 
-;fucr'^  ^'^-^'^ime  di- 
a  d  lun  o  Lii  iua,  6c  q  vx- 
mq,  bencficia ,  &  bullas 
lcuaucrit,  attameii  in 
quacuq;,alia  mipctratiOne  beneficioi^uai, 
dchct  facere  mciuioncm  dc  qualitaterpu- 
j .... ^ ('♦^fi'"'''  r^cfoytcri,veldcquocoi 
tu  fit  -  -ui  obm  i ttcrcn  tui',  i m- 

pctratio  rcddcrctur  nulla.c  2  dc  fil.prefby. 
6c  fic  vitiarctur  ipfb  furc,etiamfi  cffct  fa(^a 
motu  proprio ,  quiagtatia  non  confirma- 
ontra  intcntionem  conccdcntis,vt 
fi^-fi  indccifi.io. 

!  di  tc  priEdidis,qu  oa  n  Papa 
,  uciii  cifc  fpuriu  m ,  &  illum  facit  £- 
piicopam  ,  videtur  Qum  natalibus  refl:i- 
tue^e,id r:ft,Icgltimare,itaqu6d  tanquani 
lcgitimns  (uccerkre  poilit  alijs.  ifta  funt 
vrrhn -1  i^j  in  d. ).  it^v^;-' " iljc.  ^  H  mvlicr 


li^'  ii;.a 


.     op  ..lam  ipurio, 

Paj^ i  vidctLtr  cqiri  icguuuare,  fic ctia^i  v i^ 

dctwi: 
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^ctur  lci^iLiiiiatus  pci-  jngrefmn-.  r-ligio- 
iiis,pccquem,  vtdixi,  toriitiir  on 
fcula&  infomia  proucnicns  fi:  :o. 

^cdhxcdccifio  lccundum  Bart  in  d..iJ]rh. 
€^xcompJcxu,prpccd        uo  adip;; 

lia,^nonquo^.dtt,M^^..aia,quoca;u,.o». 
lus Impcrator  vclPrinccps Icgitimare  po- 
£efl:,ni(icircmusin terris  ccclcfix.  Etfi  ^  cf 
rincipem  de  conrenfu  patris  fuerint  re- 
/lituti  natalibus .  poterunt  a patre  inflirui 
ctiam  in  tcftamcnto  minus  fblcmni,  6i  fic 
cum  duobus  tcftibas,(ecundum  Modcr. 

l.hacconfultiffima.  g.eximperfcd 
teftam. 

Ci'*c".  ■^•>''- 

fpur-v 

hab 

potcllatciii 

dorcpcritur  aijquis,qui  vtrumqj  vicium 
'  patitiu%quiafuitnatus  dc  adulterio  &  in- 
ceftu fimuKan  a taJi P:i ^^0  pofilt  IcG^iti- 
inaTi.  Brcuiterconcluu.tu  qucd  fic  Alcx. 
mLliitafcriptum.ffdcIib.<5cpoah.&An- 
gel.inl.cIemens.fFdehaTcd.infiit.&idcm 
^ngel.&Bald.in  d.§,omnium,Fd.&  Dcc. 

Vy  5 


L 

-.v.iivin  ifioruni 
Comcs  Palatinus 
^ginmandi  fpurios  na- 
u  lii  tcrinojitem,  ha  bet  ctia  m 
mandi  inecftuofbs ,  mo- 
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714      BeRM.  ChO.  CoMxMEN. 

ia  d-cat  fi  clcrici.iii  §.  de  adultcr.  Idaa.dc 
Atiania  ia  confi.95.incip.v'^s  cV  rondcra- 
tisfubtilis  Carolus  Rui  .  .  .  ..  anius 
Garfias ,  in  d.  I.  Gallus .  in  §.  &  qnid ii tan- 
tuni.  Felyn.incap.fin.de  (imonia,&ir 
poftui.  lercfcnptis.  PrcEpofirus  in  d.  c 
pervcnctabilem.Bart.Baid.&fcreomnes 

lcribcnt.in  1.2. dc  vcrb.ob]ii;at,  cyuos  ibi  re- 
fcrr  Alciatusfubijcicns  p  quod  abifta  opi-' 
nion^ in  pradicainon ef^  '  -cdenduip.^ 

Et  dicta  communis  op^nioproccdcict 
iccundum  Paul.dc  Caft.  &Raphacl  Cum. 
in  d  .1  2.quando  talis  legitimatio  fieret  pa- 
ix  .  w-icnte  ,  &conicnticnte,fectisfi  poft 
niorrcm,quia  hoc  cafu  non  valcrct  in  pr^- 
iudicium aliorum filiorum ,  &  opinio  if^i 
procederet  dc  acquitatc  non  dt  rigorcjqt^.t 
xquitatc  attenta,  fub  fimplicibus  compre- 
hcndcrcturmixtum,  quando  caluseftfa-  • 
uorabilis,vtin  d.l.  fi  ita  foriptum ,  &  in  d.  1. 
*f7demcns.t  Si ?.ntem  cnfiis  ifti clfcnt odioli 
'    non  con^^ i  x.  ..............  xtum  fub  fi  m - 

plicibus^&  ita  concludit  Ear.  quem  lequu  - 
tur DD.in  pr^allcgata  l.  2..Er  '  lus  vcftru 
dicat,iftc  cafus  cft  odiofus,quia  proprie  no 
cftlci!,itimatio,fqdcft  difpcnfatio,  qu?:  in 

cfte- 
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j      In  TiT^D 

Pfiuod.iubiftis  liinplicibuo  iion  continca- 
I  r  -  Ytum.  Scdnon  rcccdatisapriorio- 
p.ii.oiic,  quxcft  vcrior,cuni  raltcm  rntio  • 
,  ficpnncipislcgitiniantis,auriJJius,cui ma 
!  daturfieriJcgitimatio  cafusiftc^tfauora. 
,  bilis,Iicct  rcfpedu  fpurii  dicatur  odiofus. 

Etdiiigentcr  adnotate ,  quod  Jicctiii  vlti- 
.  misYoJuntatibus,  &c  ficjn  cafu  fauorabili, 
plubfimphcibus  coiuineatur mixtum,ta- 
men  fccus  eft  in  contradibu^^in  quibus 
^  flndior  fit  intcrprctatio ,  6l  imputandum 
cftcontrahcntibus,quare  Jcgcijn  apertius 
xion  dixeruntiuxta  !•  vetcribus.dcpacl 

'  cd  contr.^.  dc>arinam  Barto.  in d. I.2 
dum  diat,         n  odicfis  fub  (impJici- 
bus  continc  .     :-...:;m ,  vidctur  tcxt. 
apcrtusin  conf-  •        -  !  f]  't,- ''xli  fit 
exhaercdatio.  fl.  u.  inuiit.  cx  rurr.*  uibm 
mduco  vobis  tcxTcftator  habcns  vxorcm 
pra:gnantem  ,  ita  tcllatus  cft,fifiliusmi- 
lii  nafcatur,illumcxh.rrcdo,  vcJ  r,  f]\i.^ 
mihi  nafcatur,  illam  exh:Ercd<>  ji. 
.cit,  qubd  vtrifquc  natis  pofi  .  , 
ftatoris  Jion    rumpati  '-  ...tu^j,: 
quia  vterquc  cil  exh^.cuacus  ,  hcct 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


716.     Ber..  Cito.  CommeN. 
a!teiiatiue6cfeparatim  dc  eis  fuentlfatta 
jnen.tio&:exh^tcd-->.--'-     cO  tex.bc- 

Berndudas,qu6d..x..-u^   i  '^^^' 

biiscontincatir        um.i....  .^^^^  Doua 


Ipbtilisinc 
cpinion 


quaai  dlcit  - 1 


idomini  nc 


isabo- 
co:  nis, 

...cdatio: 
l.litca- 
iiicm,  ta- 


noncotineata^ 
H-arctext.ind.l.  iiitciK 

quia  rcfpondctLvr,  qnc. 
ItTS  odiofus  proptcr  ex,ha 
mcnalio  refpcaucafus  cftibi  tauorabilis, 
falicct ,  proptcr  conferuationcm  tcda- 
Mienti:  quia  fi  vterq;  lioncflctCA:..^.^  ...v 
tiis,altcr  tanquam  prxtcritus  diceret  tcfta- 
jncntum  nulhim.  ergo  fauor  teftame6ti 
confcruandi  facit,vt  mixtum  contineatur 
fubfimplicibus,  &didt  ibiAlex.  quodad 
iHaml  aliud  refpondcri  non  potcft. 

Sed  vos  fubtiliter  confiderate,  quomo- 
do  folutio  Alex.non  videtur  tuta,  ea  ratio- 

nc  5  quia  confcruatio  tcftamcnti  non  ma- 
gis vidctur  fauorabilis ,  quam  inftitutio  fi- 

lii.l.cum  quidam.  ff.  de  Ub^ris.    pofth,  6c 

licct 
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i  i\    1  j  i  .  i^'  E  P  V  B.  C  i^'  iN  L  V  j . 

Jefpdnno  Alex.  poffct  dc  iiurc  fuflincii ,  u.- 
incn  ad  didam  l.flita  fada.  alitcr  &  fubta- 
liusrcfpondcatisjquod  ibi  tcflatorv  i- 
uitdevtroqjjCXquo  vtrcimq,  naftitiiniia 
'  cxprelljit,  crgo  per  cxprcflionem  tcftatods 
non  eftmirum  lifubfimplicibus  ctiamfa 
odiofis ,  conttncatur  mixru  m. 

Sequitur  vt  vidvlani  Li.san  laltcm  dc  iurc 
canonicopoflint  a.Iiquid  capcrc  de  boiiis 
patris.^Brcuitcr  cdncluditcquod  fic  ,dato, 
quod  talcs  fpurij  fint  naticx  reprobato^ 
acculabili  coitu,  tauicn  dcaequitate  cano- 
nicadcbcnta  paiCntibiis  ^ilimentari,  iuxta 
facultatcm  bnn  r>»-un.  ^     j^^-j-  ^ni  arquitati 
hodie  ftatur     ^au  dc  iurc  ciuili  proptcr 
tiat  ural  c  m  axi  ui  ratcm  ,quod  facri  can  oncs 
oiifidcraucrunt.6cifta  cquitas  proccdit  iii 
indu  riatura';  cx  quo!cd  ucatio  libcroruni 
cft  dciurc  i       ili,  nc  talcs  fpurij  priuatia- 
limcntis,pcrcant.  Et  iftc  cafiks  cft  iiodie  cla 
redecifus.in  c.cum  habcrct^circafin.  cyr^. 
dcco  ovA  dnc;--  in  '".^••'■^•ini.  rvrni  poL^..^ 
pci:...    ....^  ..mntBar- 

••^  ^  -  •  '  aiodpatcr 
non  k  '  '^uuo  potcft:  rclin- 

qucrc  aumcau;^' cimii  ciiam  potcft  rcliii- 
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yiS       B  E  F,.  C  H  O.  C  O  M  M  T 

qiiercdotem  ,  qua; fLicccdit  loco  ....i... 
torum.&itaconcliidit|>art.ind  '  "  fup.a 
alleeata,&  refert  ibi  ita  de  fado  co 
le.Etidco  Hcut  patcr  filia; 
pr2rftareaiimcnta,nc  ctiam  ca; 
dotarcj&dotcm  condeccntem  fib.  - 
tucre.ita  poft  Bart.concludit  Matrhv 
nusinlingulari.i74.iiicip.  nota'^  "  ' 
didimi.  Etiftam  decilionem  ibianipiiac 
proqcdere  in  filia  na^a  ex  ncfario  coitu 
&:iiiccftuolib,  &eccIe(iahoc  inducii 
.  quitatejCiueflftartdumjVtdixietiamih  v- 
troo >  foro fccundum  Anth on  Corfct.  iii 
iingulJncip      ^  ' 

ExquibubiiUciiiiiL  icudifta;  ;  i.^.n- 
militer,dcCapituh  sCorradi.6cin  c.i.apud 
quem  ludicem  vel  dominum  queftio  fcu- 
di  tctminari  dcbcat.  Si  confnctudo  fitin. 
patr  \  \\\\ .  .cL^-^on 

quo..  Lcncantn-  .  ..^  ...  iii- 

u  '  '^iinumprofii.a :tuunaritanda(de 
hoc  V1U.C  Guidonem  Papje,in  dccifio.fuis) 
ccrtep  (.  costalliare  etidm  pro  fpuria 
mafitanda,nam  HcLit  neccfiano  debctei 
prxftare  ahmenta,  ficetiam  tenctur  eani 
dotare:q..-^,a'gumentum  dc  dotc  ad  r.ii- 

mcnta 
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nienta  proccdit,  Ucci.^u^.  m  J.  a  fiiia.ffiad 
TrebcJlJlomaii."5^Imol.ml.i.fi;roIu4Ba- 
trimon.tencant,argumcntum  non  proce 
dcrcdcalimcntis  addotcm.  5cclariuspcr 
Saly;in  authcn.  res  qux ,  C.  <  ommunia  dc 
icg.acf  cr  eundem  Angcl.  ii)  I.  fi.C.dedot. 
»^:omifi;  quod  tale  arguaicntum  non 
Procedat,hocprob^nt  ciuili  rationc;  quia 

.  fih  us  ten  ctur  alcre  matrem  J .  f  i  q  u !  s  a  hbc- 
ris,ff  dc  -sagnafccndis,  6c  tamcn  non 
teneturcauidotare,  vtcftcaiiisinl.  rutor 

fecundumdigmtatem,§.fIn.invcrbo,ncc 
nuptialc  munus  matri,  fF.  dc  adminifiia- 

tionctutorri.tpatet,quia  afllata  diffcrcn-  50 
tia  intcr  dotcni,&  alimcnia^co,  quia  pater 
non  tcnctlirdarefiiibvelfilia:  '  cnca 
rr  temporc  corum  vittc  ,fcu  lantum 
Jiuis  temporibus,  lecu?  cft  in.dotc, 
qiiap:v  turfi%a%narcvnica  pr^- 
ftationcinpioprietate,ficutdicimusdele- 

gitima,qua:nofoluinpecunianumciata 
led  etiain  ^prictate  pra:ftari  iubctur,  idq' 
noua  diui  Principis  luftiniani  coflitutione 
exprefsacfKr-c.cftrotud^  in  §.i.in  Vcrb  f? 
ni  auth.d. . .  ..6c femiO:col.,3.Qiii  tex.facit 
cotra  ft-.ituta&:  coluctudincsquarundain 
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720   Bek.m.Ctio.  Commem. 
rc§ionum,vbi  parrcs  relinquunt  filijs  n ; . 
aicampecunixrummani  nomine  kv^ 
ni<^,minus  tamcn  qiiama  legedcrermiria-j 
tumH  •'  'niunciam  relinquunt,; 

quroaccuiaioicoaaturccommodcapr-^- 
1  >  -  rcirumus,ex  mcntcl.  maximuni 
i  j.  dc  libcris  praetcri  yel  cxhscrcdaiis* 
(  obleruabis  contra  nationcm  AUo- 
.^itimanutcm  dotislocoTucce 
^^Mk  1  -  -ca  §^.quoa^iobis.C. 

^-r-^T  •^  uieritdo 
aiib  auiu,naiio  auiau  uam  p  oft' 
i  tem  ,  quia  dos  dicitur  propriui 

pati !  inonium  filix.tex.eftapcrtus  in  1.  Po- 
i>.-r.i  icj^liil:idHphus.fF.famii.hercikun.& 

 i .  3 .  § .  fed  vtrum.  fF.de  mi 

.  ,n  tfaiilmittit  ad  hxre- 
iuo:>.i.  V  iiua.^vidcamus.  Cde  rei  vxo, 
od  eft  ah  ud  in  ah  men  tis,quac  m  ojr 
i  uuntur.l.cum  hi ,  §.  modus  ff.  dc 

Sed  iioHte  recederea  priori  opi- 
•  eftcommunis  propterxquita- 
^nuria  mcrctricctur  dcfcdu 
^  ^  ■  ^uis  pro  dote  rcfpon- 
dcrc  mcii'^  cft.taiii  's  c  cuitetur  iftud,  pecca- 
a  vt  quim,  cOtrahatur  matrimoaiumi 

cui 
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In  Trr.  De  Pvn-CoNcvn.  721 
tui  ia  dubio  faucndum  cil.  c.  quan.Li.;>.  dc 
:ciudicat.&inl  ambiguis.lf.  d  rcgu.  iur.  6c 
'bidcm  vidcrcpotcrisdomirumPhiJippLi 
Dcvii:m.  Concludcndum  clt  crgo  pro  opi 
jiioncl:cudillarum,vtpotcqua?a:quifrmu 

'^iam  domiuum  Mat- 
thaeumMopham  Gribaldum,  muip  rle- 
^anti  iucccnionum  rrjc>;itu,f ub tit.dc .  . 
_  .libcr.  allcganrci  uita  uH'a,(5caddc 
[cribcntcs  Canonifl. ,  ,  ulgatoiJIoc.cum 
labcrct. 

Ujl  Pratcrcadcciium cAiniurcqucd 
^his  vcl  Ipuria  non  habcn t ,  vndc  fccundu 
nuaJitatcmperronarum,  honclie  poiiint 
fc  aiimcntcare,  patcr  tcnctur  illum  alcrc, 

Mliadotarc.d.I.nquisahbcrisRatiocft: 
luiaiusalimcntandi  M-onehiraiurcnatu- 
rali.l.i.lf.  dc  uulit.Cviiu. .  ,  qux  natura  cil 

mmibus  libcris communis ,  fiuc iint  nati 
?xcoitulcgitimo,fiuc  cx  damnato.l.hos 
-  iccuf:irc.§.  omnibus.  ff.  dcaccufiit.  &idco 
omncs  qui  nafccbantur ,  iurc  naturah  crat 
Jibcri.g.licct,  quib.mod.natur.cffic.  fui.  & 
tcx.m  d.c.  t  cum  habcrct,fundatcEquitatc  5X 
canonicam  iiipcr  xquitatc  naturali,  qux 
^  iftlios  Ipunos  ctiam  inccfluolbs  vult  eHc 

Zz 
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722     B  E  K  M.   C  H  O.   C  O  M  M  E  N. 

alcndos,tamapatrc,qiiam-a  matrc,  noitl 
facl^v-litTercntiafiliornm  :  &if[acftcomJ 
miu...    , o  ,  quam  fcquitnr  domuius| 
Ipan.Baptift2.,in  '  f  -in  illuitri:,  Oad  Or-i 
phi.  VndeliGCt.pu.iu.>  .iiilliusqualii.u, 
quod  matri  fucccdcrc  non  pollit  ,quio 
adiiltcrinu?  vcl  inccftuofus ,  tamen  fi  nor 
habct,vndc  poflit  cducari ,  poteil  dcdot 
maternrJ  conf:quialimenta.  Et  idc'^ 
tcntac^.^  ,.....-,Canonica,quaparentcstc 
nentur  fpurijs.prjeftarc  nlimepa  ,  po^i^-^, 
qubdpater  &  mater  (int  mortui,  fai...iii 
eorum  (i.icv cfibrcs  tencbuntur  illa  pra.'fta- 
p  re.fEt  iic difpofitio  d.ccum  habcrct,cira 
lpuriosproccdit,tammortuis  quam  viui! 
parcntibus,vt{pnn!  alii-nenrcntur ,  &  fpu| 
xix d ■•  ^ •  n n . Ifta V.. . •  i. . i ....  ■^....<--^».  v-..  V ' 
ta caiauoiu     ■    -         ^ - ^  '--optci., . 
pertatem  coii,atur  liicuti!  quodtcr 
dcret  ad  vcrecundiam  ,  &:miamiam  iiiO 
rum  progenitprum ,  &  nc  fpuriu.s  bonis  5i 
al: nic ntis  parentum  dcftiturus  co^^iitur acJ 
furtum ,  &  ad    .  i:a  turpia,  vndc  pofta  lc) 
qucrct  ur  vlt;muni  fupplitium.Et  ratio  elf. 
lcpotcft,nonenim  cftdanda  delinqucndj 
occafio,  fcdeampotais  tolli  dcbcrc- pruj 

dentifi 
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^    InTtt.Ue  Prn.  Co  \^  r 
di(rime;\  iureconailto rc.punlurn cl^.i.co- 

uciineffdcpaaisdo{aIibus.Quofir,vtius 
dar.  r.v,  p.'.ait  aci  bcncfiaa  vacatura,ne 
^dctui  v  oLUi)!  captandx-mortis  alicn^Ec.z- 
'  Ta,.dc/onccnio.  ptitbcn.  1  o]!c  rticYni 
liuiilc pulchrum e.I.L§  pcnul. rL-dcrdcn. 

,  vbidicitlurccoufultus^dicminarnmenri 
;edcnduniuoneirc,ncdeturm:ucriaf>.hn. 
<:andiial/um.  Sicni  propcn^r^immuam 
ipunxalimentisiniTir  •  ^  K  uan  non 
debcnt.mv-^K.^^^  -uilfmiaaddi- 
^aiTiauthcu  ^u,,qua'rclh-,aia 
fundaturcxcfquicatecanonica. 

Et  ifta  opmio  lecundum  Bald.  in  d 
authcnt.  cx  complcxu ,  in  vernc  qua:ro 
nunquid  /acerdos  ,  proo  dir  ,\  t  iilo  cafu 
preibytcr  j  ofllt  de  pr.,  .  o  pntrimomo 
,  fpurnnn  aumcntare ,  <?c  f<uriam  dotare 
:  Vel  hbi  fundurn  pro  dote  reiinqucre- 
Hec  dos  data  marito,  vclfundusdatuslo 
codotjs,aufereturabeopcr  fi/cum;  qui  i 
j  dicitBarto.in  1.  fin.  §.  fi  a  /bccro.ff.qui  in 
fraudq/n  crcditor.  quod  bona  ipfius  non 
erant  ipfo  jure  confifoata  ,  &  dos  cl\  ti 
tulus  oncrofus  ,  faltcm  refpedu  viri, 
ma.ximc  m  patrimonialibus  ,  in  quibi» 

Zz  2 
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^24-  Bekm.  Cho.  Commen. 
clciicushabetur  pro  laiccc.cum  dilcdus. 
in  verbctanquanvlaicus.  6c  ibi  hoc  notat  \ 
Panorm.dciure  patro  Notatectiam  fiu-  i 
gularitcr,qucdlicct  iiarcspcflltrepctcre 
|ipuriotanquamabindigno,illud,quod| 

53  fuitfibidonatumpcrlaccrdctcm^t  tame 
ciusfpuriusrotcrit  rctincre  vfq^ad  modu 
alimcptorup , in  quibus  faltcm  rcperitur  1 
capaxiquiapofruntpublice  &occulte  re- 
linqui.  Etifta  cft  ringularis  limitatio,ad 
tcx  in  d.  c  cum  habcret ,  nec  talereliaum 
alimcntorum  vidcturcfle  fadum  infrau- 
d  ... .cgis,quamuisincamcaufamrcUau 

non  fucrit. 

Am.pliatc  1  cifloncn^     non  fo- 

lumpi-occdai         -is  patiiu.onialil  ' 
vcrumetiamui  boinsrationeccclclia^  av.- 
quifitis,vt  funt  fruaus^6c  rcditus  beneficio 
rri,dequibus  prefl)yterno  habes  propria, 
L  pr-  <^  •  -orem  &filios  ac,c*onfanguineos 
'    paupa.i  alcrc.glo^^-O-magiftralis.in  cap. ' 
'  omnino.inverbo,i..c.  cdcm,3i.diftin.ca. 

ratione ,  quiancmo  vnquamcarncmfuS 
odiohabuit,inc.noncxiftimemus,i3.q  2* 
quoniamdicit  Panorm.inci.decohabit. . 
54.  clcr .  &  mulicr.  t  quod  bcncficiatus  dc  fr  u- 
^  ctibus 
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Jn    i  I-:-.         l'VE.  CON^CVB.  725 

^Tiftibusbcneficij  poriiis  dcbet  rubucnirciii 
Blccmonna  fadcnda  ('Liis  conranguincis  dc 
proximioribus,qiiaincxtrancis,duobusra 
^iicnconcurrenribus,lcilicct,qu6d  mul- 
jtumindigcantj&quod  hoc  faciatadfiib- 
'  uenicndum  in  necefritate.&  noti  ad  dit..  1 
dum,^fjc  dc  bonis  ecclefia-  dcbcr  crogare 
|cum  mpdira  Vndcillcqeftcxcciirortcfta 
iTicri  addifiribiicdu  bona  inrcrpaiipcres, 
Ipot pori^  difvnbucrc in  fuo5 coiundos  rau 
^erqs,quam  in  cxrrancos :     prima  chari- 
^  ^  tasaleipfomcipir.IdcodicirBarr  inLcum 

ii  3quidamfidcicommifium,fi  .^.2  qubd 
r  I  fi  cledi  o  bo h o !•  n ! ^  ^  < '  ' ' :  ■  !^ .   -  ,^ . --m     ^  ,^^ 
'  jrirdaraPriori  \>>...,a.  . 
:.i|cligerefrarres  pa!  -  ...a.c.  itc 

j:i jparcrexecuror  pc  ;.  1 u,,...  itjjrfi- 
.Mjiosfuospaupcrc^  ]u6dbc- 
rfiTrJ  neficiatus,  licitcdehuaibus  bcncfici;  po- 
vrfC5lten:alimentare;dotare  fororcn^  neprcm 
al  velaIiamccn'iundam,vcUpnnn!        .1  !i 
>p,JcercIcri  uspro        doft^ir  1 
ijiH!i4pcccaro  fca-  ,^ 
^c,!.inonluarp......  .j-^-' 

kdum  in  hccr'^'--'*^-  ^tio- 
|nemd.c.cuiii  iiuuciCL,  ocu  oaoircdusin 

Zz  3 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


726     B  ER.M.  CnO.  COMA'.  ^ 

l.fi  mandaucrQ  in  §  fi  tibi  ccnriun.li.uiad. 
<5kFlonan.inl.latius.fF.  fi  (cruitusvcndic. 
&  Angcl.it|  l.apcrtillimi.C.  dc  iudi.6:  Bar- 
bat  i  a .  i  n  c  I  d  c  I  oca  tft.  o  u  os  rcfcr t  &  ll-q u i- 

nirL  i  ..i.^ci  -  3...  ..  vcilrasjdicunt, 
quoa  cft  quxdam  co"''  ciiiuldam 
Cardmali     '  incnfisM 

upit,non  fo 

lum  i  ofita,  ac  vita<Sc  honcft.cler.in  clcm. 
quamdicunt  cflcapprobatam  ivrPapam, 
qua:dicit,quod  clcricus^fc  patrimoniali-  i 
potcft  alcrc  &:d6tarc^filirm  ,&alioscon-| 
fan^xnincos,  lednon        .vdbus  bcncfi- 
ciorian.5:itad<:b  '  :rtM'' -vt.ind.c.c 
habcrct.Scd  cgo  ui  uLcucauao  Cvconnilcn 
do  non  rcccdcrcm  a  priori  opimone  ,  cx 
qiio  dicla  contlitutio  non  cft  infcrta  i 
corporc i uris, q uam  ctiam  tcn ucrvin t  An- 
thoh.dcButr.  6cPanormir  in  c  pcrucnic. 
dc  arbitr.     r>  'ciusin  c.  civiiv  .de  iudic. 
&  Nicolaus  uc  Vbald.  in  trad.  iucccir.  ab 
intcrtato. 

Ei  fic  habctis  refolutam  opinioncm  iu- 
rib  itionibus  6c  authoriCiitc  pluri^ 

mc  ..  .  Doclor; iia  firni.!tam,qu6d  pater| 
poifu  doliarc^  c  iu:a  alimcntorum. 
Qux  opinio  etiam  procedit,licet  pater  illi 

fiiri 
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-iuuioiie 


jdicccnc  .iuvviiiludu  j. ..  .  aiiaiciuis, 
uiubio  t;u»icM  ccnictur  donattiiii  caiiia 
^limentoiuiii .  iiiaximc,quaiido  non  ha- 
bcrct^vndcpoUct  lcalcrc/oc  ilbcit  Ijngu- 
iarisanipiiatio.ad  d.ccuui  liabcrct. 
P.   Q^cntur.  An  f  u  c-tdo*]  vltr;-»  eauf-mi  5> 
.alimcntoruni  \>n{T\r        ...i.  i^.  ,^ 
^'|iiio?Conclud....  . icAicet 

tuita  lcruitia  ■  iuerir^  '    .  p^t 

t  fi.>uriLi57  iiiipcnia,u.iiciiCLBald.ui  conll. 
|,  66  incipicu  ijdictain.^itutio.  Etlioc  ope- 
ratur  rcnumcratio ,  proptcrquani  in  luul- 
tis  rclaxan 1 1 ir  :V.  rc  ili*ingu ntuj-  rcguLr iuris 
"^-1  comniuiiis,vtparctHidoiiati<)ncf:ictaia- 

ouiM'tr?>'^''riV''  -n- 
cu'.- 


c; 

r  -  ; 

Caui 


-i-  iitLii!;cs": 


inerj 


rc,  iii  i 


Ajichar.: 

(facir,  Idciii 
in  Prxia 


idrri 


Zz 
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728    Ber,m.  Cho|Comme^t 
pcrfbni«7  ,  oux  licct  abfblute  noii  poffin: 


I.    V.  I 


poniintt  ii  caii^ 

'  bcncmc**''"» 
56  prxcedvii'.  !nodusnorabii.:j, 
pcrqiiein  prclb}  cci  potclt  rclinquercfpu- 
rioviquc  ad  ecquiualcntiaai  bencmcriio- 
ruiTi.  Scd  nui;^  i(b  donario  pofiet  ticriiii 
'    fraiif'  ^Hncrf  te  ,  quod  talia 

gra .  a .  .4  . .  .  /obari ,  nec fuf- 

^r!-  uiccntis,lefui(rccon- 
lecutuuiitiau.:.ij  iiicriraa  Ipurio.  Rcqui- 
rituretiam  quod  non  /int  ob(cqualia,ad 
quasnliusnatu  rtcnctur,  prout  dici- 
musdcdonarionc  rcmuncra^oriafadafi- 
lio,dcquapl ...  .  ^  ...a*epetitionc.l.pa- 
ter.Cde^inoffi.dona.  &  ifta  eft  communis 
opinio  fccundum  fcriben.  inl.  Ci  donatio- 
fie.C.decoliatio. 

Scdaducrtitcquod  ifta  equiras  iiu*isca- 
noniciVcnitin  aliquibus  calibus  modifii- 
canda.prim6,vt  non  procedat,  quado  fpu- 
rius  haberet  aliun  de  vnde  poffet  (e  ali  meii 
tarcvcl  habcrctartcni  ,  ex  qua  pcflet  lu- 
crari  vidum  fuum  :  quia  ifto  ca(unoii  ha- 
berct  locum  difpodtio  d.  c.  cum  habcrct, 
(ecundum  Alexan.  in  conii.  74.inwip.vilb 

pj:o- 
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InTit.  Db  Pvr.Concvb.  729 
proccflu,in2.voIiim.  Et  ifta  modificatio 
inaximam  partcm  dc  iurc  vidctur  conti- 

ncrcifqnia  ratio finalis  &  impulfiua  dia:.:^  57 
xquitatis  eft ,  ne  filij  Ipuri;  priuati alimcn- 

tis  pcreant  famc,  qua:  ratio  ccfTat ,  quando 
•Ipurius  habct  bona  vel  artcm ,  cx  quibus 
-potcft  fe  alimcn  tare,  crgo .  cflhrc  dcbct  di- 
ipofitiolcgis.  tcxt.formalisin  l.adigcrc 
quamuis,ff.  de  iurc  ratro. 

Sccund6,difpofitiod.c.cum  hnbcrct, 
vcnit  iiiodifica.ncii  vt  proccdat ,  ouando 

patcrfolum  rciinqueretfpurio  vclVpuri-a: 
aUqvM  ,  quod  fufficcrct  pro       '  ntis, 
.  vtfi. ..  .  rdospofilt  dotarc  Crui..Aii,  vfql 
adquantitar  -  limcnrorum.  f  Si vcro^g 
t>.^  .rr...  ciiiiqacrctvitra  lcgitimum  mo- 
1  >  iar/umcrcturcfil^rc/iduminfrau- 
^-^ni,vndc]cgitimi  fuccclTorcs  pofil^nt  if- 
.Judcxcefiluum  rcuocarc,  in  dcfbdur, 
|ncg!igcntiamillorum,appi..  .  rurfifco 
IdeodicitBald.ind.I  'd  .qHodpaupcribus,' 
quod  cxccutor  nu;.  ^.oteft  omnia  bona, 
ncc  maiorcm  partc-  'ifoibuere  fpurijs 
pro  alimcntis,&  illuu ,  ^^uod  repcrictur  di- 
ftributumv-    V  ummodum,rcuo- 
cabitur.  vL    uxxii  aigumcntum,in  1  fi.ff. 
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73 O      B  E  K    C  T I  O.   C  O  M  M  E  (V  . 

dccxercito  cicliO.  Vbidicirur,  quod  lina- 
uis  iiidiscbiit  rcfcft  ionc ,  &  prvrpolitus  tcii 
magiftcr  nauispro  careficicda  occaniiuii 
vltra  ncccflitatcm  ci  v^k^l.l  cpcrit, 
diciturin  textu,qubdcredir  ■ ^^o- 

minuni  nauis  non  detur  aCLo  p.i^  ^ul.j  ^re 
dito^ledlblum  vfqucad  quantitatejn^quai 
fulHcicbat  pro  legitima  rcrccliouC;  Et  in 
iftisalimcntjs  ou  vDnrlVAn:  ario,non 
attenditu.  u    ^  -  ^■'^  attcndi- 

tur  nccclutas  viuci  .;,..-.i.v.A  ^auonica 
illa  conccditcaulaAiii.viarionis,crgonor 
habctur  rclpectus  ad  dit.;nitatcm. 

Scd  iuxta  prxdiaa-  dubitatur.  Pre-f 
fbvtcr  d'>raiiir  fpuriam ,  6c  dos  quampluri- 
m'uui.         ..^,...mum  modamaluncn- 
torum,an  nc  p-  ■  •niopc;... ,     irimi  iiic-^ 
ccilores  ftatiui  ponlnr  a.^. ...:i.uui 

rcuocarc ,  vcl  an  dcbcant  cxpcaare ,  qubd 
idliafit^ici^unaa  ,  vcl  quod  kiltcm  matri- 
moniumlitdiftbIutum?DilUnt;uiLC.  Aut 
mortiio  patrc  dos  fuit  ireuerfa  ad  liiiam  ■ 
pcrdiffolutiou.        -trnmo       .  rnnd' 
quia  filia  rcpcr'' 

t i t ulv>  I  acrati  U( ; ,     c  ^        (.  ^  -  > 
iiiiU  ,  uuod  ipuna:  non  poilit  dan  Vii 
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D  r  P 


7n 


Jalini. . ........ ,  H'-i..ai\:^cnci:ii/rcx- 

Ccdcrc  lcgitinuim  modam  .1  Jimcntorum, 
ilanm  potcrit  rcuocari.  Aut  vcfo  dos 
xion  tuit  rcucr/h  ad  filiam ,  quia  adhuc . 
ratmarrimonium,rui)c  ccnaantc  m 
nionioillud  cxcciliuum  rcpcti  'v 
,tcll,quia  inaritusrcpcrirurhabc.._  ^  i 
tiruio  oncrolb.  iftam  dutindioncm 
nitB;trto.ini.fip.in§f]^^  ;  .  . 
fraud.acdito.alicna.lunc.  qucm  icquitur 
Angcijn  l.ignoti.C.  dcrcuocand.hisoua: 
infraiid.c;cd.(5cc]ariiisin  §.itcm(i  qui^ia 
Irandcm.  dcad;       aos  lcquitur  Cam- 
pcg,ius  m  traaatuucdorc.i*  quxftio. .  3 
pnma:par,tis.  * 

Aducrtitc,quodi;Tu)pii.,......,^.,,^„ 

,  dcaturproccdc.  pundo  iuri..,an6cl 
Jmovcmcntcsabfn-  n  opomntreiioca- 
rcaiaanto,eti.-  ucnutrimonio, 
illud,quodcxccu:;aiii.iciita,;  m: 

-colausdcV!     '  j.  x      .  • 

tr^ar    i-  iionisabia 

ycft.(jmihtcrcoiHraii.  icclorm  !  i.p. 

pi-mc.pervcftri!:,.dc 

in  >;  inconlHtucnda.Rar; 
tcltcfrchcc.Illuch 

niujumalimci.: 


:ini 
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732      L£R.x\^,^  ClIO.  CO         HN-.  I 

iurisapnndpio  fuitnunum^imo  infrau- 1 
dcnilegisvidctur  c^Tc  donatum,vt  etuun 
tcnctBart  in d. l.tin. dc his quib. crgocuni 
illudexccfriuuni  a  principio  cratnullum, 
tradutemporis  conuilcfccrenonpotuir^^ 
vndeimputandum  cH:  marito,qui  contra- 

xcrit  matrimon  a          hH-t  1^"^^ 

dcbuitcxplorarcdcqualitatc  .ondirio- 
ncpcrfona:,cumquaconrraxitiquod  fi  fc- 
cusfucrit,noncx(^u(arur^cuIpa,vt'ia  reg. 
qui  cum  alio  contrahit  tf.d.^ rcg.  iur.  Itcni 
contraBart.ficit,namfi  patcr  docarct  fi- 
liam  n.ituraicm  &  lco:itimam  cx^rcfHue, 
alijtihj  pofl:  moi-teili  p...c*>,iliuu  v.  Mn- 
uum  polfcnt  rcuoccre  etiam  con{la...o 
matrimanio,pcrtit.dcinofiic.donat.crgo 
inulto  fortius  illud.ciuod  cft  cjonatum  fpu 
ria^  potcrit  rcuocari ,  licct  matrimonium 
non  (itdilfolutum.  Saluandotamcn  Bart. 
d'icatis,quod  {uaopinio  proccderct,quan- 
do  maritus  ignorantcr  contraxiflct  matri- 
monium  cum fpuria , quam  crcdcbat  cHe 
legitima,  prout  faciut  prcibyteri .  qui  cum 
niaritant  fuas  {ilias,dicunt  illas  cflc  neptes. 
iftocafu  ignprantia&crrorfadicxcufarct 
marituni,nccvidetur  cfTe  particeps  fraa*  j 

dis 
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disciirri  p.uiciiatLU-alidotcm  conlhtucia- 
^te  &:italimitat  A]bc.  pracdidam  rt^gulam, 
'  cum  alio ,  non  prcccdcre, in  cakj crro- 
ftis  vcl  ncccflitatis,6cifta  opinio  vid^ctur  ir*a 
I  ximam  contincrc  arquitatem. 

Du  bi  ratun  cx  q  uo  (accrd  os  potcft  rciin- 
fcucrc  fpuriaefundum  prodote,vclproaii- 
|.mcntis,an  mortua  rpuria,fundus  illc  reucr 

fet^r  ad  patrcm  niuuralcm,  6c  ad  fiios  Ic2;i- 
iios  fucccflbrcs.  vel  an  tranfcatnd  iilios 
lcgitimos  .'purij ,  f  habcat,vcl  ad  iuoslcgi- 
taiios<iicccf3brcs?  Brcuitcrtdicite,qnod  59 
taicrcliclumnondurat  ni(i  vlqjadvitam 
fpuria%qua  mortua^  dos  rcucrtitur  ad  pa- 
jtrcm,fi  viuai,ll  vcrb  non  viuat,reuertirrr 
ad  (Licccnbrcs.itdtcniiit  Bald.ind.  J.cam, 
qunm.  qitcm  fcquitur  dominiisDcciusin 
conf  '  incafupropo/]to.in2,voI. 
Ivbi  coiiciuuiiv.ruod  fi  patcrrclinquatfun- 
Jdum  fpurio proalimcntis,cp mortuo,n6 
ranfmittitur  ad  hcrcdcs  fpui  i;.idcm  tcnct 
^  »al.inconfi.45c         ^Liidam  Frnrc'^cus, 

Vbidicit,qu6d  IcgatUn^  f^arm  fp^   ro 

ialimcntis,  non  trnn:..   .,,c{cs  uri;, 

jnccratic  ;ris ,  f  quia  lcgatum  60 

laum  /pi;  prictatc  non  valct.  d. 
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c.ciim  lieiOCiLL.nccrarioncalir.i 
\  ouia!illatiniCinturmorrc,mcntociii,o  rc- 
ucrtiturad  vcnicntcs  abintcftato.  pcrtcxS. 
norabilcra  inl.i.C.dcnatur.lib.  Etibidi;^ 
cit  A^.o.nuod  ilic  tcx.oroccdit in  quocun 
qucij......  ■  «"^:  dicit  ^  >  .  aiibiBarro.  quod 

quicqir  '        '  dcdit  fpurio  ,  il...    cr  lc, 
fiucpcriiiLcr  .  ofitam  per^bnam^omncil: 
lud  debct  rcfiitui  lcirjtiniis  rucceflbribuSj 
&:ricdcucnitadillos,ad  quosdcucniretab  j 
intcftaro  ,  fi  relidum  non  fui  net,  aut  ijs  _^ 
non  ftantibus ,  ad  fiicum  ,  licct  Ipurius  ha- 
berct Iiberos  naturalcs  &  Icgitimoc.  Tin<H 
fortiiis  dico ,  quod  fi  patcr  rclinvjuaL  ipu- 
rio  ccercras  poflcirioncs  pro  alimentis,&1 
iplc  dc  trucl:ibus  illarum  poflcirionum 
pofTit  fcalimcntarc>certcpro;:rictas  noii ' 
tranflct  adcumricdpencs  harrcdes  patris  ' 
remancbitquia  cauia  impulfiua  ifl:ius  rcli- 
£li  fair  caufa  alimcntorum ,  (cd  airmenta,'? 
quiedcbcnruralicai,  rer  cius  m'^    ^ tcr-. 
minantur,hoc  efl: ,  cum  vita  finiuncur.  d.l. 
cu  m  § .  m odus. dc  t r a n  (ad.  &;i  n  I  d o mi  n  u s. 
ff.dc  V  iiifr.Ex  prxmiflis  vidctur  conclude- 
dum,qu6d  pofl:  mortcm  fpurij  illud,quod 
cfl:donatunipro  almicatis,  rcuertitur  a 

patrci 
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^        '  ■  ■  *.;ONCVR. 

pari-civi  vcl  aa  'uos  Jcgitimosiuc.c/ropcs. 
I    iftaconcliifio  poflct  rccipcrc  qiiaruor 

limiranoncP.Primo.vrproccdarquando 
parcr  coaaiis  pci-  prsccprum  /en  icnrcn- 

mm  ludicis  conftiruifilyt  dorcm  irurix 
qiuaruncpoft  morrcm  ij.ur!  -  -  ■^ierrerc 
tux- ad KatK . , ,  .  cl .1.1  l.,arcdcs, ;;.,m  cxquo 
iph.  r^nlccuta  fuitdorcm  contra  voliin- 
tat. ,., ,  atn,s,?quum  cft,ipfamortua,rcucr 
r        •''^ '         ■fceiii„fl  ■  .ircrei  ijbere  do- 
temcomutu.  ^•ivolncrirqnodflbftc- 
lusmortcmtranicat.dfiiiosifliulfkiri».  - 
tunccamortua..  luca  florcs  parriscanl  rc- 
I  iio.arcnonpptcrunr..  ■  roncuditBarto. 

ind.l.fin.d.elns  quii-       :r,V  W;  j;,.;^ 

quodnoneftti.;,. 

exccdat  moduir, ntorup.!. 

^  -  •    ••■poflliiliiwito  procodat, 
qu-^       ■  «,.s  aata  in  dotcm  crat  not,Th:iis 

ucncrc^,     ■  ' 

nis,pi.  Jeciit  paruam  qu.i,"'  •f-rcin 

pccun.  ^a.  vrendo  confunv  ,p.ou 
dicimuc ,„  vcftim -ntis  vd hWo,^  cl  vino 

'  '  <-on(urnpca. 
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736     BeK'  Cho.  CoMMLjN. 
&  mortua  filia  pcr  Imxdcs  non  poaunt 
rcpcti,6c  iftud  cxemplum  ponit  loi^n.Bap- 
tilb.in  d.l.iiquailluftris. 

Tcxtio  poftct  limitari  vt  proccdat,  pro- 
Ucabfolute  loquitut  in  rpurio,&ficiniIlo^ 
cuidciurcpater  niliil  potcrat  relinquere, 
quo  cafu^fi  dc  clementiaiuris  cai-*onici  ali- 
quid  fucrit  relicl:um  pro  alimcntis ,  conlc- 
qucns  eft,vtiila  clcmentia  non  trahatur 
ad  pr^eiudicium  legitimorum  fucceftb- 
run^copoftmortcm  fpuriae  illudrcuo- 
care|fkcrunt.Sccus,fi  pater  conftitucret 
dotcmfilix  naturali  tantum  ,  quiaillacft 
capax  bonorum  pntrisfalteminpartcifto 
cafu  m  drtiia  naturali  ftlia ,  illud  quod  erat 
fibid  .  dir\ ,  nonrcucrtcrcturad  haerc- 
dcspatr*^  -'-^  -u^tcn-J^  c^ccfTiirctlcgiti- 
mum  mouUix..^iaia^ilu.v.^^vu  .  ^  'no- 
cari,vteftcafusinl.i.d  -    '  ^*^- 

Vltimolimitari  ^•oiicc  v  t  |.^ioccdat,quia 
nihil  aliiid  contua  ius  difponcrctur,  quo 
cafumortua  fpuria  rcliclLUii  pro  alimcn- 
tis  non  fucccdittticro  fuorum  libcrorum, 
fed  ad  ha:rcdcs  patris  rcuertitur:  fecus  qua- 
do  aliud  con  tra  ius  particubriter  di(i  onc- 
retur.ponitc  cxcmplum  in  ftatuto,quo  di 

fponitur 
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1:.    .   r.  De  Pvb.  C  -  -  -.y 
Uponitmsqiiod  vxorc  pra-moneiuc  iiMua- 

ri.monio,iiiarimsiLicrctiirdotcm.ifto  ca- 
i,fi  Ipuria  mbrratur  in  matrimonio ,  ma- 
itus  Iiicrabitur  dotcm  virtutcftatuti,nifi 
liccr aaum  fucrit^  idco  imputandum  ert 
Ki'  circaftattutum  non  prouidk. 

lucartiaip3nitdcPallat.K.ub.prxaI.c.pcr' 
^fcs  ^iucnipronunccgondn  vrgco,cx 
^uo flatuta qtia.'faciunt mcntionem  dcfi- 
lli'>  non  comprchendunt/purios.taquam 
.i.onasodiofas. 

Dubitaturvltcrius.  An  difpofitio^d.c. 
!cum  habcrctjiabcat  locum  tantum  in  tcr 
iris  ccclcna^,,Si  fic  in  foro  cccicfiaftico,vcl  e- 
itiam  in  tcrris Impcrij,  5c  Hcin  foro  fccula- 
rri.tBrcuitcrIoan.de Imo  in  I.Lucius,in  §.  6i 
.i.delcgat  i.vidctur  cL....,  quod  non  ha^ 
>cat  locum  in  forafeculari ,  fcd  tantum  iii 
terrisccclefiie.earatione  Qiiia  de  iureci- 
lili  alimcnta  non potfunt rclinqui  fpiirio, 
i  auth.cxcomplcxu.  fcdintcrris  hnperii 
icruatur  ius  ciuile  &  in  tcrris  ecclcfix  ius 
^anonicum  glof  in  c.z.dcarbitr.in 6.crgo 
Iriderur  quod  fpurijs  alimcnta  non  dcbS- 
turextratcrram  hiiperii.  Concludite  ta- 
iicn  ui  contrarium ,  quod  imo  debcntur 

Aaa 
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738  Bekm.Cito.  Commf 
in  vtroq^  fbro :  cjuia  in  vtroq-,  militat  rati< 
natu  &aequit..-or  Crquam  patertcn^. 
tur  aicLv  Ipuiriam ,  &  pcr  confcqucns  dotaft 
rc.&itatenctglo.  ind.c  cum  habcrct,qua: 
fcquuntur  ibiDD.  &  ifta cft communis 
pinio  (ccur.dumAngcl.  intraa.tcdamcnt 
^^,,,,,,,  ;p  ^.itcmrclinquit  filiofpurio.  vbir 
j^^,^  _  'iraTiMv       ludiccs  Mar^! . 

chionisl  .  i  ^.t  -ccon--l 

fulacrunt  AlcA.ir  c    .  A...^..iui-^ 

mum,in  3.volu.     Aicunub  ia  con(i.48*|: 
incip.rcuocatur in  dubium ,  &  clarius  pec^f  1 
Alcx.in  li.fFfoUi.matrim.  cx  pr^dittis  ha-i.; 
betisclaram  intelligcntiamd.  c.cum  iia:^ 


«3 


bcrcr. 

Viiui- 
incap 
musan  ; 
hui 


'iiTini 

iilLcUl 

poffini 
clTuntdt. 

,  quij 
um  ,>de 

L.rci 


lo 

lucccriionCjCitca  iCi  ^  , 

conciuditecontrariuuijVicriacoiickidut 

Bar.^c  Imol6:  comunitcr  DD.in  l.tcftam. 

fac/tio. 
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I 

l>faa:io.in  vcrfi.qiUToan  pcr  /1-:^ 
tefTamenris.  vbLdiJr,  /V 
hnbilitad  pcr  (latuti. 
•  CLim  alijs  Jcgitimis.  <5cre; 

'ncmaIiaslrirc.!T         ,  . 

Harah.bnsreflirucndis  ^     ^.fi.onil  7 
_natLu-a].cffic.fL:i.  vbi  di 
inulhim  liabctparricujunii.il 
Iftaedccmmunisopinio. 
runtPanor(5cFvi3rVin, 

probarionib.pronr 
IdericusdcScn 

quico:  in.-  V.  ..^ 
Irjsdiuii^v-. -  :r  • 

rAbraha;,^,,ccai.^ 
Icrith-'- 

N-  Q^^od  d  id  u  etia  obfcrn.i  n 
■0,c.dicataliquis.3 
:2.q.2.&refcrr  A'j<rn^>  i 
uodcxJegcDci  (1; 
uofbcoitunarcui 
fucc.dar.  Si  ergo  lurcd.iaiK)  talcs  illcWri 
iicnaticxhida  .-  Wnionepa^^^^^^^^^ 
^rgo  ncc  popu]Lis,i.ccpnnceps  c5rra  idiS 

Aaa  2 


mrel^ 

'.•i3 


'  )nj 


>i4exjncc 
pareribut 
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640     BeK.  CilO.  C  -,.  -.^'--; 
nliouid  ftatuere  potueiunt.lte.qum  ifti  (pi 
rii  prohibcinur  Iiiccedere  propter  nirpitu- 
dinemFatris.vndcexquoaauscftrcpro- 

batus  propter  tuipitudinei  alc  ftatu- 
tumvalcre  non  d-bcr.c.qua^contrair.o- 
res^hominumlur.  .it. 

Pra:tcrea  tacit,qLU.>  datoquod  ralc  ftatit 
tu  municipalc  non  cflct  contra  ius  diuinu, 

,  fcd  tantum  contradicat  iuri  poht!UO,re. 

^  £,uiriturtamen,qiaodfitrationab!lc,  fli- 
cut  dicimus  de  confuetudinc  cpntrana  m- 
ri  pofitiuo:<,uia  illi  no  dcrogat  nifi  fit  rano 
nabilis,  c.  fi.  extra , dc confuet.  crgo etiam 
nccftatutum,quoaproccdit  ab  eodem 
fonte.  tacit  vltciius.-  quia  talc  ftatutum, 
qubd  illesitimi  luccedant  ficut  lcgitimi 
cftinhoneftum  &  nutrifiuum  pcccari.pa- 
tet.quiair'^  hareditatc  m 

tKrnampacw.  -ibrnican- 
tis.imoetiami  '  cririnicrisordiniDus 
repclluntur.c.iuicitaatibus.i5.q  S.non  .iu- 

tcm  hocfitin  poenam  filiorum  qui  non 
pcccauerunt.c.  nafci  de  adultcrio.  $6.  dift. 
Apparct  ergo,  quod  tale  ftatuti-.m ,  ncc  cft 
hoAcftum,nec  rationabilc,  quia  viri  habe- 
tes  vxorcsftcdlcs,accipicnt  conaibinas,vt 

cx 
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.  r.  D  i  PvR.  GoNcvB. 

V . .  ihfcip'  ^ ' ; r  filios  cc  hacrcdes. 


-i 


/    /       t  I    T-  

icreiionpoiTir,  "  -  fl  poenaalcgcinipo- 
^lita,  crgo  pei;  ftaiuiani  tolli  non  potoft: 
c]Liiafblus  princcps  potaftfaccrcquod  i\m 
1-  rius  rucccclat,crgo  cum  tantum  (it  refcrua 
tum  Principi,  infcrior  eontrarium  non 
otcftdifponcrc.  I.re(cri;.^ta.  C.  dc  prc- 
cib.Impcrat.  oucrcnd.  Prxterea,  princcrs 
oc  ftatuere  non  potcft,ni  fi  di  cat,n  c  n  ob  - 
:antealiqua  Icge ,  fjd  populus  non  potcft 
f  vtiiftaclaufula,crgo  non  valct  ftatutum. 
I  &  itrl arguit Bald.in  I. i.in  verft.expracdidis 
^C.dciurcaurco.  annulorum.tanquam  in- 
vduccns  peccatum  <?c  contcmncns  matri- 
monia. 

Et  propter  iftam  rationcm  Hoft.in  fum. 
"  J.  in  tit.qui  filij  funtlcgit.refert ,  quod  Im  pc- 
'  |rator,non  potcft  fac;^-  -  legcm  geric^  '  :n 
Jegitim  - --mfpurioo : quia  dolus fi.uu us 
jii:emitti  aon  poteft  I .  fi  vmis.  §.  illud-  fl'  dc 
■padis. 

Scd  Bald Jn  d.l.i  {v.pxa  allcgata,in  vcrll. 
fcd  dubitatur  ni:  ftatutu;  ( 

*cum   ficcre  fucccftibi!c'-.i  , 
4  vtramquc  . 


:cm  ,  &i 


Aaa 
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7  U      BER.M.  ClIO.Co  MMENT 

dit,quod  talcftaturum  noii  valcat  in  nati| 
cxclnmnnro  coini ,  fccus  in  alijs  fpurijs' 
c;l  ...  ....  i^  itLiruiii  iuris  cornmu^ 

n  i  s ,  o  i! '  '  .  ccd  a  n  r  m  arr i .  i  ta  v a lc!! 

ftarucui.i  i.iUiiiCipii  ,vt  patri  lUcv.cdantij 
Scd  opinio  Baldi  non  cft  vcra,quia  inv^ 
tfOjL!."  ••jr.rio  icnipcr  inducirur  pccca-f  ' 
tum,  &  o  cafio  dclinqucndi.  Scd  Imolaj  l 
fuhrili ^  cn-ifidcrans  dicir ,  quod  fortej:| 
poiLi    .v.iu:. :  ,quodraleftatutum  vaie4j| 
rcr  in  naturalibus  tantiim  dc  iure  ciuili,ii 
cum  illo  iurc  baftardus  fir  capax  bono->-l 
rum  parris,  authcnt.  licct.C,  dc  naturalib.  •4 
libcris.  &  in  corporc  vndc  fumpta  eft,  iai  i 
authcn.dc  tricntc    (cmifle :  idco vidcba->4 
tur  valcrc  ftarurum  ,  quod  naturalestanifl 
tumfucccdanrcum  legitimis.  Iftamopi-t^ 
nionem  fcquitur  dominus Bcnedid.  in  c* j| 
Raynutius.fQl.i2i.vbi  dicit,  quod  licet  na-^i 
turalcs  non  poiruit  vltra  cerram  porrio-*! 
ncmfuccedcre  ex  rcftamcnro  velabinte-*! 
ftaro>  tamcnflrllit  vbi^ftarurum  vcl  con-|i 
Ll^,  ..do  patrixcos  habilit^. ... ,  ;rquali«l 

tci-iVcl  vlrravnciam  fucccdant  cu».i  legiti-f 
xnb,c     "  '  '  !io:literalircrdicen- 

|cm.ui^.iiocauu'ui  aotanduni  cft.xn  ver- 

il 


1 
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In  Tjt.  V^-r..  Cn  vr 
J>.  '-  hisq:  . 


-1.  non 


.1- 


: ) , 


''*ain,c]uiti v.viiiOiii^c  coi- 
XUo,c;ccptomat  '  ohiBitus, 

cncaio  iibiblanijK 
rccanoiico  ft^tu 
turalcmr^ntu. 

itimis,nonvatct  qui  1 
cultatcm  occcandi ,  . . 
mscanonnum  pra:u.u.tui.     '  !i,vtno- 
tgloirin  rcgula, p-  "'•^^or ,,uvicg, iur. ia 
.ergo  t;3lef;arutumn(;iivalet,quando  ua 
turalis  indif!:renccrruit  habilitatus,lccus 

ifidatutum  dcat,  quod  nou  obflantibus 
lcgitimis,nattralcs  fucccdanf.quiairto  ca- 
i  funonitadattj-occado  fornicandi, 
inpraeccdcnti,idcovalcrct,&  ita  conclu- 
ditlmol.md.l.  t?ftamcnti flidio .  (ScAlua- 
.  rotus  in  cap.i.  qui  fcuduni  darc  pQli:&  Pa- 
normita.  in  cap.  pcr  ibiicni,  in  s. 
quarO:.  qui  filij  run:lcgiUim,<5ciilud  puto 

VCV!"^-. 


tio.An  nc 

naturalijvci  ipuno ,  poilli 


rdubita- 

itim^pituscx 


744-  Berm.  Cho.  Commen. 
B rcLiiter filcitc duo membra, aut  ncporfl- 
lc  dcfccndit  cx  naturali  tantum,aut  px.pu  - 
^+  rio.  tprriiio  cafii  fubdiftinguitc ,  aut^ui; 
habctalios  libcrosnaturalcs&  lcgitibos, 
& tunc  non  plus  potcft  relinqucrc  n^poti, 
quapotcrat  patri  illius  ncpotis,rcd  t'atc  lc- 
gitima  robolc,p.itcr  non  potcft  rcli^iqucrc 
n  mmVi  tantum,  nifi  ccrtum  niO(/uni ,  cr- 
goauus  huicncpoti  non  pkis  rdinqucrc 
potcrit, 

Aut  auus  nullam  aliam  iufarii  fbbo- 
lcm  habct,  ifto  cafu  dicitc,  qipd  potcrit 
inftitucrciftuni  ncpptcm  natitiilem  6c  lc- 
gitimum^dcfccndcntem  ex  ^(aturalitan- 
tum,ctiam  in  totahaereclitat^jlicet  eius  pa 
ternon  potuiffet  inftituiihtbtum  ,  viha- 
l3ctur  inl.fin.  in  vcrfi.  nulla/cgitima  fobo- 
lc  fubfiftenre,C.dc  haturaVUbcris.  Si  vero 
agatur  dc  ncpotc  natnralZ&legitimo  dc- 
fccndcnte  cx  fpurio,6c  qumtur^an  illc  nc- 
pos  fucccdcre  poftlt  auQ ,  diftinguirc :  aur 
yult  fuccedere  ab  intcftatO;  vcl  ex  t(?ftamc- 
to,  primo  cafu,fucccderc  non  potcft ,  &:  ita 
conchiduntCynus  (ScOdofrcd  in  d.l.fi.6c 
jPctrusde  Anchi.in  confi.^Sp.incip.  vifis. 
B-iid.in  i.fin.C  dc  vcrbor.  fi^nificat.  vbi 

dicit. 
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In  TfT,  De  Pvb.Concvr.  745 
^  dicit/quodiflirpurijnon  dicunturcflc.de 
domoA-idcm  dicit  cflcin  tie^  otibus  na- 
tis  ex  talibus  ilkgitimis,  caraticnc,quia 
nulla  potcft  eflc  confcqucntia  Icgitii^-»?  rx 
illcgitimona'^vndipiincipio,vt^iic 
ind.l.fin.dci.......al.lib.Etiftav[d  ' 

liiunis  opi  n  i  o  fccutod  u  m  Dcc.in  coii  I  j.  o>. 
■  incip.piotcnuifaculratc.  &rcfcrrBcncdi- 
'  duni  Capram  ita  conrului(rc,rnconn.i36. 
incip.6c(i  virts.  Qncc  vonclufio  maxjnie 
Froccditjfccundam  Bald  ind.  I.  Hquis  in- 
ccftu.  &  in  d,  c.  in  prxfcntia.  in  ncpotibus 
natis  cx  fpurio  i  nato  cx  damnato  roitu: 
quia non  poi-rruntfucccdcrc  auoab ''rrc- 
ftato,vt  cll  L  ...ad  litcram,fi  fubtilircr  pon- 
dcretur,in  duobus  locis,in  pra\illcgata  l.ii» 
in  vcrlic.fcdintcrucntu  fobolis  naturalis 
nullumiuslcgitimum  fubcflc potcft, & in 
aliovcrficu.iuracnim  ab  intclhto  in  aiii 
fucccflionencminicorum  pcnitus  acqui- 
rimus.  vbi  dcciditur,  quod  Cicu-.s  habeat 
naturaIcm&lcgitimum,cw  Lccx  qnor  - 
turali^non  poteftpatriab  intcflatofiiccc- 
dcrc,i  .  .  cuaneposauo,  licct  fitnaturalis 
&  lcgitimus,fi  crgo  ncpos  dcfccdcns  ex  na 
turali  tantunl  ncn  pcflk  fucccdcre  ai.o 

A«^a  y 
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7^6  Bekm.  C  :o.  Cqmmek. 
abinrcftato,crgo  multofortius  prohibc- 
tur  ncpos  dcfccndcns  cx  (purio.  Ratio 
cil , quia ncpos  c      cur  lcgitimus lucccf- 
for  pcr  mtdium  i'n^e<n-ir?id!cis  ,aqua  pro- 

ccditst&q«---;  '  '^"'^'"-^  - 

tur  fuccedcrc  ,  c  ■  cj^:. 
prohibiti  intcHiguiuur  pct  tcx.  m  l.  Ci  vuu 
Aiiatrc.  C  dc  bonis  matcci^.-Scideo  pro  hac 
communi  opinio       Miluhut  Raphac> 
Cumcnds. in  co  incipicn  in  tc^h- 

mcnto:quCi..  Mi'tur  Alcxand. 

iaconfil.  i-  ^.volu. : 

A'd  Iccuiiauiu  li:  diftindio- 
iiisdcueniamus,fcilicct,  aa  auus  poflir  in- 
ititucrc  ncpotcm  naturalcm  &  lcgiti- 
mum  natumexfpurio.vclcialiquidreiia 
querc  ?  Adhuc  liipcr  hoc  pundo  diftin- 
^uitcautillcauushaBct  IcgiL.....-n  fobo- 
lem,  tunc  non  potcft  ciim  inftituerc  •  d.  1. 
fin.  quia  fi  ibiluftiniauusfacit  diftin^lio- 
ncmin  filio  naturaU,ergo  multo  magis 
ficridcbetin  ncpotc  defcendcnte  cx  Ipu- 
rio>cui  auusnon  phis  potcrit  rdinquere> 
quam  pcStcrat  fuo  fpurio;&  ifta  cftcom^ 
niunisopinio(ccundumPaulumdcCaft. 
4cImo.ia  1. '   ' '  as  §.cp  fi  is,.fF.dc  lib.  acpoft. 

Nce 
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748  Bekm.  Ciio.  Commen. 
Ncc  obftat  fi  dicarur,quod  iii  ncpotcdcrce|lB 


dcntcc" f'HU-ionulluni  viriiim  cratt-dpc 
d:uaui,viidcncposillc  c....  ,.-  --i 

cxtraneus,rcdauus  nonprohibet— -'''n  - 
qucreextraneo,ctiaiiicxtante']-  ^^o- 
bole,l.cxtraneuin.  C.  de  hccrcdxDus  in  frit. 
6cin  §.iln.  Inftit-eod.  titu.  crgo  Videbatur, 
qubdauus.ponir  relinoMcre  huic  ncpoti 
tanquaniexM.  y  Vr  ...  i  non  icce- 
datisapnorj^opiniUi.c,4..ianpn  porcltdi- 

cinc.os,quinonhabetlc   {lipite, 

alia  lcsitinia  fobolc  cxiftente,uia:uiue  fi  ta 
iis  dciccnderet  ex  accufabili  coitu,quia 
tuncin  fui  odiumdicitur  cxtraneus :  vnde 
fucccdit  regula  iiiris,qu6d  illud  quod  in 
odiuni  ali^.uius  fuit  induclum  ,  non  dc- 
bct  incius  fauorciii  conuerri.l.  fiquisfo- 
liduni.  £  dc  ha^redib.  inftitucndis.  6c(ic 
auus  tali  ncpoti  nihil  pollct  rclinqucrc. 
ni  n  m-o  ali  mentis,  prout  potcrat  fpurio  de 

:    ,  iuxta  tamcn  declara- 
rio ii  w  i .  i . ,         :.ctam . 


Autauus  nullamhabc 


1 


bolemi&adhiicfubdiftinivuiic:  aut  illum 
neporcni  inftituit  contemplationc  fpuri: 
quia  iaccrdos  di:dt,cx  quo  non  poirum  in- 

ftituci:  c 
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ItitLicrc  fpurium  mcum  ,  inftitutofilium 
fuum,  ad  fincs ,  vt  fpurius  poftca  poHit  iia- 
berc  adminillrationcm  6c  vrumfruclum 
bon'orum.  Gert^  talis  inftirutio  nofi  vale- 
bit,tquiacuhi  patcr  non  pofilTf  linquprc  <>6 
lpuriopcrd''"rf1-um,|.rohibcu...  p^^-^-^hli- 
quum,6v.fiL  j/..  mcdiam  pcrfbhaiu  :  qula 
vidcrctur  eflTc  aii  in  fraudcm  lcds.Ra 
tlocft, quia (pui lus  vidcturinftirutus  a pa- 
trc.Laditio,fF.  dcacquu-cnd.  hxrcd.  vbi  di- 
cit  tcx.quod  inliitutus  tontcmplationea- 
licuius,acquirit  ilH  totam  hxr<?nitatcm,  & 
nonanllitntccuiconcord  l.profc- 
ditia  cii>.  inium.  ft"!  dc iurc  dotium. 
t  V  bi  dc  i  djci tur  cflc  profe^^li- 

ria,quxpiOi.virixa  pat'-  ^'--mi  ctiamilla 
dicieur  profcd: tia ,  olu.  1  ab  cxtra- 
xicocontcm]  lationcpatri  mvidctur 
faccrcfcx.in  I.fcd  fi  pIurcs.§.marrogato.fi-I 
dcvulg.pcrqucm  tcxt.deciduntArctin.<Sc 
Alex.  q  uod  do  n  at  ii  m  fi  i  i  o  a  b  am  ico  patris, 
habeturacH  cflctdonatum  patri,idcofibi 
acquiritur,  &noniIii,  cui  donatum  fuir. 
cui  concordatgi.  pofitain  vcrbo ,  fubflan- 
tia.  1.  cum  oportct.  C.dcbonis.  quacli- 
bcr.qux  cxprefse dicit ,  quod  donatum  fi- 


1 


750  Bek.  Ctto.  CoMMEr>7, 
1  ocontemplatione  patrjs  ,iudicatur  p'r 
fcditiumErgolicdicendumeftin  Iiol 
,f  j,vtnon  valcat  inftitutio  ncpotis  fad.; 
auocontemplationefpurij  Etli  vnusvq*] 
ftrum  dicat.quod  praedidacOnclufio  pro- 
ccdat,quando  conftat,  ncpotcm  cire  infli- 
t  itum  cptcmplationcruipatris.  Scdquid 
fi  ains  ncpotem  (impliciter  inftituat.an  in 
d.iDiovideatur  inftitutus  patris  contcin- 
p'nti( >  iCvid  iioCjVtinftitutio fit nulIa.Co- 
cluditcquod  inftitutio  ncpotis  non  pra^- 
i'imitur  eflc  fadain  fraudcm,ad  lioc,  \  t 
bona  dcucniant ad  1]  urium,vt cft cafus  iii 
argumcntumin  Inc^adic^it.  ff.  pro/bcio. 
vbi  don.uiim  fbc'0  <lrnp]ir;;  r.  indiidio 
nonprs^fuui.L.;  .i- 
tipnealt'^'-''!^  '  'M 
donatuuifuii  :aLis«iiiUiLu.iiao  lau- 
piicitcrncpc:  :xipurio,in  dubio  non 
vidcturinftituilie^  ontcmplationc, 
arsumcnto  1  mcrir6.f''.Dro  (bcio.  vbi  dici- 
e:  tur,q'ir  . .       ••dhmiu..  ,  ,i  iu- 

i.;!.!c  ;ariiiu.uvivi.  />niilium 

f  utiiui.  '  ^  ^cy^u-  arncro- 
ti  legitiniodcicciiucnucxlpuriO>tam  quo 
ad  vliu^ifiuclum,  qua  quo  ad  proprier  ~ , 
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1n  Tit. 
£<  nihil  acqiiiretur/purio  parri  iuo, 

Modb  rranrcamus  ad  viriinum  mem- 
brum  diftinclionis^fcilicct,  quando  auu5 
flmplicitcrinllituitncpotem  cx  lpurio,vcl 
exprc^sc  clt prorcfljUus,qucd  no  vclit,ncc 
intcIli2;nt,quodac£uiratur  Ipurio?  Supcr 
hocpuntlonnidnm  fncruntin  iflaopinio 

he  di'.  .  .  . . o ,    ..        ....o  nullc  rr  rcfor-* 

j-arinfT-',  ••-talemficpotcr;  .  v..iiiicca- 
ti  fu.. ....  ..    ,  nus&0('-  "  aus^in  d.I  fi  qui  ^ 

indiltin<fte  tencnt  lonpoire  reJin- 

cjacrcnepdticx  ipmu  aushabcata--' 
iioslcgitimbshberds.lii  ,  <5rcosfe- 

quiturBaJd  in  d  I.  Galli  i.quidamrc- 
t  oi^od  non  valau  tsi]iF>  inf  fr-i- 


vjircfr^ 


-lU 


cndonepo- 
ffi:a:u&ra-. 
(urpitudinc,  qui 
d  fiiium  /pii- 
ndario  j  .r.ucrur  ad 
•lon  vidcriT  rPrpro- 

-Pi- 


-     i.         V  .  ^ 
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752     Ber.  Cho.  Commen 
vr  dicit  tcx.in  d  J-fiaiain  affc(51:io,quam  ha-| 

bct  aiuis  crga  ncpotcHii ,  vidctur  dcpcndc-] 
rccxafFeaionc  lui  ifilij  fpurij.  argum.  l  de- 
aitdorcni.ff.dccollat.dotis.-  Hacc  opinio 
piobattu-  alia  ratione ,  quia  licct  nepos  na-| 
tusexfiniriofitnaturalis  &  legitimus ,  ra-i 
r.\zx\  pr6c:ditex  radice  infcCta  6c  damna- 
1     '  -.c  non  potcft  dici  ne|-'OS,cum  i)on  iia  i 
b  -  ■  (lipitodc  iureciLuU,  quia  perfona  me-  -  j 
X  .vo^^b' taAqtiando  vna  pcrfona  cfl:  f 
01..  '  es  defcetidentcs 

.  hibit:cviawiUur,quiacu  fpurir ' 
mc  ex  da m  n  ato  coi t n .  n  ul i  a  e i  t  c ogn  i 
nfpuriub.ffvndecc         '  ctamenaca 
picndum  cftTeCundum  diilmdioncm  & 
dctcrminatic  onflilti  Vlpiani  in  j" 

d.l.fi{pnrin.,.y....  -t^-cni  &fi-r 

liumfpuriu'-  — ,vtdicitT 
ibi  tcx.  llatio  potcu  ciic,  <\  ius  nul-i 

lum  patrem  habcreintclligciiau^cft,aliud 
in  matrcl.hac  parte.vndc  cogn.^  Et  iftam  n 
opinioncir»tenctFulgo.inconfi  z^vbidi- 
cit,quoa.cx  ...posno^n  potcftinftituiab n 
auo'earctione:qui..     non  minus  foleni 
amare  ncpotcs  quam  filios,ergo  in  odiun 
lcckris  non  debct  permitti  auo  pofl  c  i  n  fti^ 

tucr< 
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In  1  ft.  D&Pvb.  Concvb.  753 
tuercncpote.  Procofirmationeprjrdiao- 
rufacitfingufarcdiaum  Pctri  de  Anch.ia 
con392.diccntis,qu()d  immuniras  coccfTa 
nobilibusnoacoprchcdit  ncfSotcs  natos 
ex  radice  infcaa,crgo  vidctur  diccdum ,  ^ 

ncposnatusexfpuriono  point  inftitui  ab 
auo. 

Contr,triam  opinionedeiurccrcdo  vc- 
;  riorem,9im6 auus potcft inftitucre ncpo- 
I  tem  naturale  ^clegitimu  dcfccndentc  ex 
lpurio:&iftampan-cimprimis  tcnuit  Bar. 
ind.l.GalP.in§  qnidri  is,que  ibifcquutuc 
Mod^.&ibid  Bar.in  fiio  quoda  conii.in  c. 
Odofius  habes  filium,vbi  dcducit  per  plu- 

rat  uua& rati5nes,9  auus  poteft  inftituerc 
talcncooteAibidicit,  9  itafuitiudicatu 

prooinioncfua^tlftaopin.fcquiturPan. 
in  d  c.cu  habcrct ,  vbi  cocludit ,  9 licet pa- 
ter  non  poftir  inftituerefpuriu ,  auus  tame 
ficxtcn  cognati  patris,n6  prohibentur  eu 
inftitucre:quiaquoadiIIos,nodicitur  fpu- 
rius^Ethocvideturtcncrcglofl^in  d.I.fi.fa 
yerbo,parricipiu,  qiiib.mod.  na.efF.fui,fub 
^Jjlciens  ^hociureno  pi-obatur. qjfpurius 
ilhs  cognatis  prohibcatur  fucccderc-idep 
non  prohibetur  fucccdcrc  fratri-fuo  legiti. 
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754.  BER.M.  Cho.  Commen. 
mo&natiirali,  ctiam  ex  difpofitione 
tris,vt  in  prxallegatal.fi  is  qui  ex6onis.Ifti 
opinionem  tcnct  Bald.qui  v-^obaturribl 
contrarius  in  conri.146.  vb;  ,  quod  Iq 
cctnepos  fitnatus  ex  radic-  ....caa,tam 
fi  non  habct  alia  niacula,ent  liabilis  ad  hc 
nore3  &  fucccirioncs ,  &  in  ep  concurrcn| 
omnia  quJE  concurrercnt  in  lcgitimo  a 
naturali,  &iftaeft  communis  opiriio  prc 
quaconfuluitAlex.  dc  Ii;noi- inconfi.7 
incip.circa primum  dubium.in ;  voUi. 

Et  quod  auus  polfit  inftitucrc  nepoter 
cxfpurio,hoc  probatur  tribusrationibu 
Prima,quia  vitium  fcu  dcfedus  patris  no, 
prseiudicat  filio  nifi  iti  hisjqcxpfona  patri 
dcfccdut  in  filiu  6c  non  in  hi^  n  ;iliude  pro 
ucniunt pcr pcrfonam pati.  >        ^  c.T^n  i 
ftoneposnonvcnit  ad  ha^redita^  .  : 
mcdiam  pcrfonam  (ii',fcdcx  fciplb admi 
titur.Sccunda  ratio  facit  a  fimili .  quia  fi 
uus  haberct  fil'nm  dcj  ortatum  non pofc 
fctcumTna       -  cxquocftincapaxdciL 
rc  duiU.l.i  ft\ic  hxrcd       &  tamcn  no 
prohibcturinftitacre  iic^)otcm  defcend 
tcmcxfiliojde  ortato,!  i4pcf^  Cdcbonj 
boff.  contra  tab.  &idc6  quamuis  non  po(( 
•  fii 
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iN  T  IT.  DEPfB.CoKrcVB.  75/ 
/itinflitLicre  fpurium  non  tamen  prohi- 
J^betur  inftituercnepotem.  Tertiaratiofa- 
I  cit  recundum  Ear.quia  licetauus  non  poC 
Mitinfl;itucrefiliumhaereticum,non  tam5 
|prohibetur  irlftituere  nepotcm  chriftianu 
"^x^haRretico  defccndcntem ,  I.  cognoui- 
rtus.&inauthen.idemde  Neftori^inis. 
dehceref.  Sic  diccndumcftincafunbftro* 
J^t  auus  poHit  nepotcm  exfpurio  dcfcedc- 
tcminftituere,quia  vitiurn  patris  nondc* 
bct  nocerencpoti,  exquo  in  co  nonreperi 
tur  rale  vitiuin,&id-^  n = hil  acquiretur  pa- 
^nfpui:io,fcdor«  -     ..quirentur  nepoM*, 
iam  quoad vfuiu.xddum,  Et/ic  habc- 
'  tk  refbkitam  conuiiuncm  opiniohctn. 
qiia-procedit  lecundum  diftinaiones  ftl 
^fadas^quam  ctiam  antcBart.fuerat  fc- 

;<®r  Fede.de  SeniSimq.57.incvicicturmi- 
hi.Indonationetamen  dicutSpec.&  lo^' 
And.in  ti.de  fucceft:abinteftatd,§.  i.  verlL 
fcd  nunquid  donationcm,  quod  quis  noa 
poteft  donarencpoti  ex/purio,quiafacc. 

reprsEfumiturpropteraftedionem^quani 
habet  ad  fiiiumj.fi  forte,de  caftrcnf  pecii 

ideoprefumiturfraus.l.quitcftamentum' 
fl.dc  probation.  nifi  pater  donansaflira^ 

Bbb    2  ^ 
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756  Ber,-  Cho.  Commen.  I 
cum  iuramento>quocl  hanc  donationeml , 
faciat  contemplatione  nepotis  tantum,3c| 
non  filij  fpurij  ,ifl:a  enim  expreiTio  iuratai 
tollit  illamiunspra:fiunptionem,argu.l.J 
itemMela.§.  v.ad  l.  Aquil.quo  cafu  taiis  do-  • 
na^:o  nepoti  facla  occafione  fpuri  j  cenleri  i- 
nondebet,  &  ita  prxfu  mptio  fraudis  ceiTa-- 
rcdebet. 

Iftaconclulio  indubltanter  procedit,, 
quando  nepos  dercendcretex fpurio,qui i 
n5  erat natus  ex danatb  vel  accufabili  coi- , 
tu,quo  cafu  valeret  prxdid^a  inftitutio  ,qa  j 
folumprohibitio  legisj&tdepatread  filiu 
fpurium,crgo  non  debet  extendi  adnepo- 
tcm,qui  nullo  modo  pebcauit:  fecus  eft  au 
tem  fi  neposdcfccnderetexfilio  inceftuo- 
fo.quiatuncab  illo  inftitui  non  poirct.& 
iftam  reftridiprxm  ponit  Bald..  in  d.  l.  fi  qs 
inc^fti  iqueni  refeil:  &  fcquitur  Alexan  de 
i'moUnd.LGaHus.in  §.quid(iis  c^Jnverl. 
fccundo  Jimita.& dicit  hoc  Gngularc  did^ 
non  fuifl^^^b  alio  tadum  prarerquam 
Baldo.additeBL]ld.  vltra  Alex.hoc  dicen- 
temin  c.in  praefentia.de  proba.Egoautem 
nouiftlmo  loco  addo  vobis  domin  aBenc- 
did.hoc  tenente,in  c.  Raynutius ,  fol.  124 

inverfi 
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n  verfi.  porcftenim  parer,  qui  nihil  alie- 
ando  velociter  pertran(jt/vn(jc  dicari^> 
uod  ratio  iftius  reftridionis  eUe  potcft, 
uianepos  non  poteft  cenlCri  lcgitinms 
.ILicceiror^propterintcdcjni  ra/Jiceni,a  qna 
<procedit,t  quia  cum  talibus  ipurjjs  nulla  "^^ 
:onrr^liiturcognatio  ,  &ifl:a  vidctur  cile 
agis  coniniuiiisopinio,quaniuisla(on, 
n  d.  §.  quidfiis,  .pcr  quatuor  vrgentia 
jfundamenra  iniuda^erit  tencre  con- 

Erarium?  Sednon  recedatis^  prafccdcnti 
)pinione,qua;  authbritate  tantorum  vi- 
(irorum  eft  fuI;cita.non  tamcn  tam  atten- 
dendum  eft,quis  dixcrit,  fed  quidrcdedi- 
l£lum(it,vtrcde  animaduertit  Accurfius 
lad  l.fed  licet,in  gloJn.  pcriiium  tcx.  fF.  dc 
fficiopriendi*». 
Oritur  dubitatio.  Saccrdos  habct  fpu- 
i:ium,&  cxeo  habetncpotcm  natum  ex  le- 

gitimoifiatrimonio,f  anpoflitiliumae- 
pote  inftitucre.  Breuitcr  Alex.  in  d.  §.  quid 

iii  is,dicit,qu6d  vno  niodi  tantum  preftDy- 
ter  por^jrit  rcUnquere  tereditatem  nepcti 

,cxfpurio,fcilicetperadoptionem,vtquia 
erat in  potcftate  fui  patris ,  &auus  prcfby- 
:er  adoptauit ,  g  uod  flKcrc  potuit  j  j-el  cria 


75S  Ber.  Cho.  Commen. 
pcr  arrogationem  ,  vtquianepos  erat  liii 
iuris,&:  ab  auo  pre|bytcro  fuit  arrogatus  in| 
iiliunicoram principe,  &  poftadoptionc 
vcl  arrogatiqpem  nepos  auo  fiio  prcfby  te- 
rorucccdcrcpoteritirGd  antc  Alexan.  fuit 
dccifi.Angel,inl.&:quivxores-  fF  dcadop. 
qui  dicit  iftam  dod:Qnam  erie  peregrina. 
Ncc  obftat  fi  dicatur ,  quod  prefby ter  noti 
poteft  contraiiere  matrimonium,crgo  lio 
^"^  potcrit  adoptare.  t  Refpondeo  fecundum 
Alcxan.  qubd  prcft?yter  impedituradopta 
reexaccidcntijfcilicet  cx  (bla  prcft:>ytera- 
tione,non  autcm  iibi  contingit  vitio  na- 
turali,ergomeritbnon  prohibctur  adop- 
tare.Etcauete  vobis,  quia  licetneposiftc: 
poflitadoptari,  tamen  naturalis tantum, , 
vel  fpurius ,  per  eorum  patrem  naturalem  1 
adoptari  noh  poftiint ,  vthabetistextumi 
recitantcm  antiquas  opiniones ,  in  1.  lege,  t 
Anaftafij.C.de  naturalibus  Ub.circa  fin. 

Sed  vidctur  quodifta  dccifio  Alcxand. : 
quam  (equitur  lafbn  non  fit  bona :  quia  Ci  i 
hoc  cflct  verum  ,quod  p  rcfby  tcr  poflet  ad-  - 
optare  nepotem  ex  fpurio,  ccrte  vna  via 
concederctur  per  indiredum  ,  quod  alia 
via  prohiberetur  per  dircdum ,  &  idem  A- 
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}j$^in  pixccdenti  Im. 
indoconcludcba' 
leftuofodciccndc' 
tUOjfcd  natus 
|nccfta,$iliing.in  1 

is  n^hil 
-iKjCpcrobi.vj 
rogationc,qu. 


C 


7>P 

),c}uod  di- 
uic,  duni  linii- 
>dncposexfilioin 
{i  poteftinftituiab 
diciturnatus  ex 
deFpif&clcr.cui 
Tit,  nccdircde 
,  ;.r.>.>tionc,velar- 
•  non  pofle  fieri  per 
accrdotc,qui  fi  j3cicaictliberos,ilios  non 
haheret  in  poteftate,&  fic  videttlr,  cp  dcci- 
Oo  AIex.no  fitvera,intelligitc  tame  glfup, 
llc'g,prout  dcclaraui  in  prcccedcntib^  led. 
Aliquis  cx  vobis  poflet  obijccre.  Spado, 
jqui  exvitio  accidcnsin,gencrare  nonpo- 
iteft,poicft  tanicn  adoptarc,  vtJiabetur  in- 
Iftitutio.  ixc  adoptcrgo  idcm  vidcturdiccn 
idum  in  —  '-^^,  qui  folum  impcditur 
roptcr  iiiipcauiicntum  accidcntale.  Re- 
rpondetur,quodalia  ratio  militat  in  Ipa- 
done  qu5  in  preft?ytero:quia  Ipado  de  iurc 
cuiili  porcft  contrahere  matrimonium,  & 
habcre  filips  in  potefliate,  quod  aliud  eft  in 
clerico  in  lacris  conftituto  ,  qui  ncc  ma- 
trimonium  conf^bcrc  potcft  ,  ucc  ft- 
ios^in  laccido..c>  j^cnitos    habere  in 

Bbb  4 
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|)ot£ftate,ergo  aSoptnrc  no  poteft,&  it  a  in 
jerminiscondLiduntGuiliel.deCugnoA 
'AlberkusdcRolatejnpr^Tailegatal.&qui 
yxprem.  Ocularitcr  crgo  videtis  opinio- 
Hem  AIex.&laQnd.§  quid(iisqui,noner- 
feveram.  pgoautcm  vno  cafu  faluoopi- 
nionem  illorumXcyicct  quando  (acerdos 
faceret  a^dpptionem  vel  arrogatioiiem^cx 
di/penfationc  ledis  ApoftoIkaE,  qux  diipc- 
farcjrotcftcumclcrico  coftituto  in  facris, 
Vt  matrimonium  contr^hat,  p^put  diipcjri 
fauitxum  Regc  Arag6nuin'prius'  moiia- 
cho^quiaprcfDytcr  iiHpcditur  cx-difpofi^ 
tioneiurispt)fitiui,idqj  principum  confti- 
rutioriibus  cohftitutum  cfte  com  perier  ftu 

4iiofus4e<a6r,&in  NoMelI  Iuftin.fubtit.de 
^anAiffiiwisEpifcopis.  coll.  9.  quibuslocis 
cnamcrata  compcries  clcricorum  gene- 
ra^g^uibus  matrimoiiia  inire  prohibituin 
cft,idq;  concilio  Niceno  dccretum  cft,vt 

apcrtiftimeindecretoGratianidcclaratur 
ip.dift.Orientalis  tamcn  e<:clcfice  lacerdo- 
tesamatrimonijsnonprohibetur,  fed  eis 
lcgitime  tamen  vtunturnam  cumNicena 
lynodus  clericos  ob  corum  abufus  a  nu- 
j)tAisabftincreiuberct,Pinutius  ab  orien- 
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taliccclefia  mifluspro  Linror,  luiicrci  in- 
tcrccflit,6cquodvuigC)ditiint,/coppoliiir, 
quofadum.vtinnubcndiponcfrioncad- 
hucnnt  fed  Papa  i  orcft  d;lpcnlare  /upc>: 

dirpo/itionciurispoat!ui,quiacftfupr;rius 
pontiuumjupcriurcautcnidiumo  dilpe- 
/arc non  poicflc  \  ro  oluit,  &  ibi  norarup^ 

cxtra,dcconccflprxbcnd.^itaconcludit 
Joannes  A;id.in  regula  ,fcmcl  .Dco,  de  rcg. 
iur.in  6.6cin  ccum  ad  monaftcrium,dcfta 
:  tu  monachorum.Et  fic  habctis  cJarecxpc- 
ditum  iftum  articu!um,an  (xquandoauus 
rpomtrclinqucre  vcl  inftitucre  ncpotcm 
:cx  $urio;dcrccdentem.  Vidctc  visinti  cau 

,ielasqitosponitFirminiis,inv§.patcrvoIes 
,inftituere,quado&in  quibuspatcr  pGfljt 
/elinqucre  fbo  fpuiio  ,  duodccim  ponit 
Ccpola,in  27.cautel.tres  ponitLudou.  de 
1  I^o»i.mconfi.43.&plurcsaliasBarbat  in 
j  addit.ad  Alcx.in  f.patcr.C.dc  hsercd.innir. 

j  quasdihgenslcholaris  potcritinucdjtare 
Rcftatvtvideamus,an /puri;  (intcapa- 
lcesb^norum  matris.  Diftiniruitc,autnati 
i  }untcxtaIico^tu,quia]cgcauili  crimma- 

litcrnon  potcflaccufari ,  vt  cum  icholaris 
ioiutuscognoiutinuiicrcm  cti;<m  foluta, 

Bbb  s 
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Guae  tamcu  UQii  c>^i  iibl  concubinain  do- 


mo  retenia,^ 
quamuisd 
tur^n^itL 
Vcl  clariiv 
Barto    ^  n 
nctd 

filij,quiiKu 


nucxiftisnarccti,u-, 
nontamen  dici- 

Dluni  iecunaum 
f.j<»^/!  .ineo,quitc 
'ixs,nmcn<]uia 



plicitcrnaturaics,icuu.wuiicc..    u  i, 

tamen  cx  non damnato  i  "  '-^^^  , 

73  tu,t&tuncifcocaruclarumc'it,qu6difte. 

fpurius  pofllt  fucccdcrc  matri,tam  ex  tcfta  1 
mentoquamabinteftato.l.i.§.(cd  ^  vul- 

go  quxfiti.tf.ad  Tertyll.6c  in  § .  nouiffinYe. 
Inftit.ad  Orphiotalesenimfpurij  acvulgo 

concepti,quo  ad  matrem  (iicuntur  legiti-  I 
mi,&  iiiis  tenctur  relinquerc  legitima.  ali- 
ter  tanqum  exhxredati,poflent  quxrelare 
cius  tcftamentum,l.ri  rurpeaaj^.i.ft".  dc  in- 

offic.teftam.  quia  ipfa  tcnetur  alere  fihum 
vulgo  quxfitumjicut  naturalcm  &  legiti- 
]mum.hriquisalibcris.§.i.  ff.  dc liberis  a- 
giiofcendisiquia  ctiam  potcft  fufcipere  tii- 
tclam  lll  ij  naturalis  tantum  ,  ficut  potcft 
naturalium&lcgitimoruim,l.fin.C.quan- 

doliiulicr  tutoris  ofnciofungi  poftit.  Ifta 

dcci- 
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pdecillo  fin  guln»-^  r  ?r  aQapliatur,vt  ifti  fpuri; 
fiiccedantmaLii,ctiamftantibus  alijs  na- 
turaIibus&Iegit,imis,quiahoc  non  rcpc- 
riturprohibitum.  Ratiocft,quia  iftiipu- 
rij  cx  partc matris dicuntur  liabcrc  con m- 
Aione<SciOgnatione,fcuproximitatc.  I.  Ci 
fpurius,in  vcrbo,nomincproximitatis  ff^ 
vndccognari.VbidicitIurcconr.Vlpian.(i 
ipurius  intcftatusdcceftcritjh.rr  :d!rn<;  cius 
iure  conlanguinitatis  aut  a^!...;,v  n  >,ad 
r  nulium  pcrtincbit :  quiaconlanguinitatis 
itemq,  agnationis  iura  a  patrc  oriuntur, 
proximitatis  vero  nomine ,  matcr  cius  aut 
frater  cx  eadem  matrc  natus  ,  bonorum 
poftcffioncmciusex  cdido  pctcrc  potcft. 
Ponderemus  diclionem  ,  proximitaris, 
CumigiturmaterfiUofpurio  proxima  fit 
co  nomineilli  fuccedct ,  pcr  d.  1.  fi  fpurius. 
Qupdvcrointcrmatrcm  &  fpiirios  filios 
fit  cognatio,hoc  clegantcr  a  C;iio  lurcco- 
—  fultoinharcvcrbarelponfumcft  l.  hacpar 
tcfF.vndc  cognati.  hacinquitpartc  ,  Pro- 
conful  naturaiia:quitatcmotus,oninibus 
cognatis  pcrmittit  bonorum  poircftio- 
nem  ,quos  fanguinis  ^ntio  vocat  ad  halc- 
ditatcm,licetiurcciujlidcficiant.  Itaque 
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ctiamvLiIgo  quarfiti  filij  matris,  &  mater 
talium  libcrorum,  item  &ipri  fratrcsintcr 
fe,ex  hac  partc  bonorum  poflcmonem  pe- 
tcrc  pofTuntiqitia  fu  at  fibi  inuicem  cogna- 
ti.  Vidcsmatrc^n  filio,&:vice  ver(a  lucce- 
dcre,verum  eff  ergo  quod  dicimus,  fiiium 
fpurium  matri  fucccdere  non  prohiberi. 
Extat  &c  in  eandem  fententiam  elcgans 
Vlpianirelponfum,inLi.§.fed&vulg6.'ff. 
ad  fenatufc.Tertyl.fed  &  iuquit,virig6qug 
fitiadmittunturadmatris  Icgitimam  hac- 
xeditatcm.Hocautem  vfque  adeo  vcrum 
cft,vt  fpurius  auiam  cx  matre  cxcludit, 
Guilielm.Cafladin  deaf  fiiis  fub  ti.de'fuc 
celTionc  ab  mtcftato,decifi.  vn.pcr  totum^. 
Ratiohuiusrcieffcpotcft,  quia  in  fuccef- 
rioncprima  caufa  liberorum  eft,in  authe. 
de  ha,Tedib.ab  intcH.  venien.  col  9.  conft. 
liLicct  tamen  fpurij  ad  fucceffionem  ma- 
tris  admittantur,patri  tamcni  eos  haeredes 
eifelcxprohibuit,auth.licct.C.deiiatural. 
liber.cum  fimihbusinfinitis,qux  per  tere- 
perirc  poteris.Sed  qiix  eft  ratio  differcnti^ 
cur  fpurius  patri  fucccdcrc  prohibeatur, 
inatri  vero  non  item  >  hanc  cffe  veriflimii 
cft,quia  patrem  nullum  haberc  intclligun 

tur 
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tur.§.vulg6quxfitos.Inft.  dcfuccefrio.  co- 
gnaro.faltcm  qui  ccitus  fit,patcrfiquidcrn 

iscft^qucnjnuptiardcmonrtrant.I.quifcm 
pcr.ff.dc  in  ius  vocan.  1.  fiHuin  cum  defini- 

mus;ff;dc  his  qui  fui  vcl  alien.iur.matcr  vc 
V  rocertarcmpcrcft.  Rcmanet  crgo  firma 
. ,  dccifio noftra,  qua dicebamus, fiJium  fpu- 
'  riuiii  matfi  ruccedcrc  pofie  tam  ex  tefta- 
mcnto,quamabintc(lato. 

Ximitatur  prsdida  conclufio  vt  non 
proccdat,  quando  matcr  iftorum  rpurio- 
lum  cllct  iil  uftri^.qiio  cafu  non  fucccderct 
cum  alijs  Jibcris  naturalibus  6clejTitimis, 
vteftcafusini.fic|iiaiJlufiris;CadOrphic. 
JicetAlbcr.de  Rolatc,  ibi  dicat,quodillc 
tex.hoc  non  probct ,  quia  non  loqukiir  in 
fpurijs,rcdi:^  ■  -  aralibustantum,vfpatct 
in  vcrfi.  fm  autcm  concubina  liberxcoa- 
ditfonis,quia  hxc  cfl:  communisopiniQ, 
<5u0d  fpuri  j,  feu  vulgo  concepti,non  fucce 

dantmatriilJufiricum',^.JijsJcgitimis,dcfic 
tcxiind.J.fiquaiJIuftris.  allcgatur  adhoc, 
tquodin  mulicribus  nobilioribus  requi-  74 
ritur  maior  caftitas ,  quam  in  alijs,quia  ha- 
bcrc  fpun  um  fucccfibrcm,eft  magis  igno- 
namiofumpcrfon^Ecoftituta:  in  dignitatc 


766     BERjW-"^^0-  CoMMfil^* 

quam  alteri. 

Aut  fpurius  eft  natus  cx  coitu  damp  ^  ^ 
quicriminaliterdeiureciuili  pofett  ct^Cii- 
fari ,  ponitc  exem  plnm  in  eo ,  qui  ctt  natus 
cxcoituaduiterino,onkl  taiis  coittis  poteft 
accufariadpoen..  ...  .  unalem,r!!^.^im- 

poniturproadultedoi  vtdeclai  ig  m 
§nouiftlme,Inft.adOrpliic.&iftocaiu,n6 

adi.  uicturad  patris  fuccefllonem  pc  tc- 
ih  nuHUo ,  vel^b  inteftato ,  vt  notatur  per 
ii       tcx  fecundum  Angcl  in  §.fin.  inau- 
tb  ...  ...iibusmod. naturai.cffic.fui.col.7. 

Itcm  ponitc  clarius  exemplum  in  filijs  nc- 
fari)s  vel  inceftuofis,  quia  talis  coitus  eft 
damnabilis  6c punibilis :  ideo  matri fucce- 
dere  non  poflunt.  cgo  adduco  vobistrcs 
glofl"ma2;iftralcs,prima  cft,  in  d.l.  fi  qua  il- 
luftris,inVoft^fin.recundacftindauth.ex 
complexu.tertiacft,ind  ^.nouifllme^qui- 
bus  vidctur  concordarc  tcx.in  d.§.  fin.  fup. 
allcgato.Vcleti^mponiteexem^luminfi 

lio  facerdotis,qui  (tcundum  aliquos  dici- 
turinceftuofus,ideomatri  fuccederenon 
potcft,quamuispicriquedicant  ,  iftuni 
coitum  non  pofle  accufari  criminalitcr 
adpoenam  ,  ficut  fit  pro  aduiterio  ,  ^ 

vcro 
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veroincc^^'  ^.coiitiariumtcnetgloflt 
in  d.cnp.pci;  vuicrabikm ,  in  verbo ,  adul- 
terinis,&ibi  PanGrm.qufledicit,qn6d  fiJij 

fat,crdornmdicunturadurterini,vndema 
trirton  fucccdunt.  quod  didum  ampliat 

Panorm.ihnatbcxquocunqiic  alio  clcri- 
coconftituto^ln  rr>rn>.  vt  n  ^Tit  c;Iofl!inI. 
2.C.dcEpir  .       -  "iilijjquce 

dicit.qr^  natiinfacv  licnntur 
inccftuL  .L-  ''crini,Iicv.  /lutexv- 
nica  conaibwui  clcrici ,  ratjo  tccundum 
l  eum  cfl:,  quiain  clericis  conciibinatus  c- 
tiam  finiplcx  cft  damnatfis  ,  tdto  tit.  ex-  75 
tra.de  cohab.  crer.6i:  mul.  ddcm  dicatis  in 
muiicn  "oprio  fcruo  fornica- * 

tacft  ,quia  iibcri  qui  nalcuntur  cx  cis  di- 
cunturipii'-''  ^•mt-noc:¥lcudimnir  ab 
hxrcditatc  ,  1.  vhica  ,  C  dc 

muii  .-hns  uruis  propri/s  fcimmi- 
ftueiLi..;  ,  vbi  vide  DD.  Similiter  po- 
nite  cxcmplum  in  liberis  natisin  gra- 
du  rohibito,  quia  dicuntur  fpurij,  idco 
ncc  patri  nccmatri  fucccdunt :  vt  notat 
Phillippus  Francusincap.flpatcr,de  teft'. 
in  6.ab  inrcftato  tamen.vt  fupra  dixi,coa* 
fcquunturalimcnta. 


768     Be  FLM.  ChO.  CoMMEt^» 

E  conueifo  notatcqiibd  ea  ratione,qua 
fpurius  non  fucccdit  patri  vel  matri ,  fic  c^ 
tiam  pater  prohibetur  fucceddrc  illi,vt  co- 
cluditBal.in  d. auth. licct ,  quiaintereos 
nulla  iura  agnationis  vel  cognationis  rcpe 
riuntur-vtnota.inl.hac  parte.&ih  l.fifpu- 
rius.flf.yndQ  cognati.  Ideo  refokltiue  con- 
7^  cludi te,tquod"in  cafibus ,  in  4uibus  (purij 
non  pollunt  admitti  adbonaparentum, 
muitofortiusdebent  prohiberi  parcntcs, 
neadbona  talium  fpuriorum  admittan- 
tur  cuni  fintuidigniores  :quia  totainca- 
pacitas  2i  maculadefccnditabipfis,&non 
.  af  uri)s:vndea(ucc(eiriQneiHorum  rcpel- 
luntur,vf  notabilitcr  concludit  Bar.in  d.l. 
fin.fF.dchisquib.vt  indign.  &clariuspcr 
Bald  in  l.cermm  C  vnde  cbgnat.  ybi  di- 
cit,quod  fi  fpuri.us  habe^t  alium  Ip-urium, 
&  filius  moriaf  Lir  ab  intcftato^non  admit- 
tetur pixt^''  ^  :d  fifcus : quia vtditit, iura a- 
gnationis  cognationis^i  ntcr  eos  cclTant. 
Rcportctis,quodca  ratjone»quahiater  cx- 
cluditur  a  lucccffionc  fui  fili j,fpurif  nati cx 
coitu danato dc iure ciuili,^ptcr  quc  nul- 
lum  efl:  ius  agnation  is  vel  cognationis  in- 
tcr  eosj  &idco  altcr  altcri  non  fuccedit, 

fupra 
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pciiiiasti-csglorrriipraallcg.ficctiamlibe* 
riiftmsmatris/iLiefiiitlcgitimiJiacillc;  i- 
.  timi,acaIijfibiconiundi  pcr  ^  .  am  nia- 
'  tcrnam,  excluduntur  a  riicccilione  illius 
fpurii,  tamcxtcftamcato,  qu.iin  abintc- 
to.Ratio  eft ,  quia  om  ncs  proccduii  t  cx  ra  - 
dice  infcdaAquando vna  perfona  cd  oi  ) - 
,  hibita,omnc*s  dcfcendcntcsabill;>  ^vohi 
bitxvidcntur^&dciac  fic  illcgitiiilc  na- 
tus,non  fucccditmaLri,nccmatcrci,. 
cuni  fratribus  iu.s  cognationis  c6trahituL% 
quiadcficit  cxtrcmum  hab-'!'r     hoc  f\ 
cicndum^^tin d.5  fln.quib..... .,aturaL 

cfhcfUi.Q^  ...^.^  dlin<^  n,tiscx 
coitunon daniiiato,ar  ;  a.ailabilia le- 
gccmiif,quiainiIIisviguiuscognationis 

vndeintcrfefucccdunt,d.I.fpurius.6cdj' 
hac  partc^fF.  vnde  cognati.  qui  tcx.  hoc  da.' 
reprobant. 

.  •  Circafucccfilonemiftorum  collatcra- 
liumnolite  omittcre  vnam  /Ingularent 
cloa:rinam,quam  tradit  Ang.  in  pra^alicir 
§.fin.  quod  quando'  fpurij  funt cx  eodcm 
]patre,& ex  diucrfts  matri(nis ,  f  quod  hinc  77 
^lter alteri  non  poftlt  fuccedcre: quia ,  vt 
dixi,  dcficit  extrcmum  habiie,pcr  quod  c^ 

Ccc 
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trahitariuscognationis,qumribiirniicem 

nona«;nalcuntiu-.§.fii^'irn  vcrb  ^b. mod. 
naturaletHc^fui ,  (ccu..  u  cflent  o:  cadcm 
niatrcquiaifto  calu  aghafcuntur,  ideoab 
inteftato  vnus  ruccedetaltcri,d.  I.  hacpar- 
te.Et  notctis  pcrpetuo,  quod  ilipurius  m  o 
riatur  rclidis  duobus  fratribus,quorum  Vj  1 
nus  fitlpurius,qucm  habct  fibi  conituiau  j 
exlatcrcmatris^aliusvcrofitfratcr  natura  ^ 
lis&legitimus,  qucm  habet  fibi  coniun-j 
dum  ex  eadcm  matrc ,  quis iftorum  duo- 
rum  fratrum  admittetur  ad  fucccflioncm 
fratris  Ipunj  pra:mortui  ?  Angcl.in  pvxdi- 
do  §.c9ncIudit,quod  fi-atcr  natuialis  aclc-; 
gitimus  axcladet alru f!'af rr m  l>  uriu,quia^ 
quandotradaturdc  fratc. ....  iucc(  n-onc, 
fratcrillc  pfxfertpr,qui  pku-ibu 
rcpcritur  coniundus ,  lcd  in  t|^uno  a  pci  i- 
turtantumiusnaturx,6cnonciuil^      '  t  ' 
in  fratrc  naturaii  5c  lci^itimo,  ergo  praic. 
rctur. 

Scd  aducrtitc  fi  pIacet,tquoniam  vidc- 
tur,quod  decifiones  fupra  addudx,con- 
cernen^es  fucceffioncm  iftorum  illcgiti-^ 
morum  fint  fupcrflux,&nihii  nobis  fcr-j 
uiant ,  cum  hodie  ex  gencrali  confuetudi- 

ne ! 
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ne...,n.-ranciae,faIcsiIlcgitim^„ati„o„ 
q"^-       ■odo  fucniif  „ati  cxtra  fcedu-a 

nus,  n.vuca,„aturales,i„  tit.dc  fuccc/fio 

™.^^'^;fl^'"'^voIu„faf,bu^ 
ir'"..^  lcfuuaus,  i„  tit.deproba 

»on,b.,u.  iuiturJ3cncd,a.,„Kr 
Ray„ut,us,,„  .natcnafucccffio„,sab2 

>o,vb,d,cunt,quodirtaco„rueudov; 
dctt.hoacfta,c,..,acun..urcdi,,iioco„^^^ 

]a:cu,t,fi:  ■■;;'!;^^^-_fiiu,sancil- 

1    Etficattentaco,iiiictudi„p  n-,^.  , 
veirpuri,,patri  vcl  matri  iu  c  fuccSo  " 
an  nihilo  Acccdcre  pofrunt  d^h  ° 
"icn  coufcqui  al,,nc,ftrium  dlfnorV'' 
«cmd.cap.  cu,„  h  Wv-^Sr,  ?  *°- 
dux.i„vxo.ciu  ';"P"-dceociui 
dcturderogarc.      '^^'  '^*^'lV'i- 

CCC  2  * 
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BEK.M.  Cho.  Commen. 
quod  rpunus,licct  non  fit  cxdamnato  coi^ 
tiunon  fucccdat  matri  iliuftri ,  quod  fecus 
eft  in  naturali  tatuin ,  qui  fucccdere  potcft 
inatrictiamilluftri  cum  alijs  liberisnatu- 
ralibus  &  lcgiti  mis,non  vidctur  habere  lo- 
cum  in  regnp  Franciac,obftante  diet^  con- 
fuctudine,necetiam  haberelocumdifpo-  f 
fitiod.auth.licet;quxdeclarat,  in  quibus 
pcfllnt  naturalcs  fuccederc  patri  cx  tcfta- 
inento,vel  ab  inteftato.  Secundo  infertur, 
quod  ex  quo  baftardi  non  fucccdunt  para- 
tibus,fic  etiam  e  cpnuerfo  parenf  cs,obfta- 
te  dida  confuetudinctalibus  libcns illcgi. ; 
timis  fucccderc  non  poffunt,cum  magis  i 
culpabilesrcperiantur,  f  Tctti6ihfettur,f 
qubdiftinatmales  velfpuri),in^rcgnoFra- . 
cie  libcre  potcrunt  difponcre  dc  bonis  fuis  \ 
taminter viuos,quam  iri  vltima  volunta-  • 
tcquod  fi  non  faccren t  &  moreren tut ,  cx  I 
quo  in  parcntibus  nulia  cft  agnatio^bmni- 1 
bus  cxclufi$,  /wccederet  fifcus  vcl  alius  do-  • 
minus particularis iliius terrse , in  cjua natiL 
funt ,  moram  fcccrunt  &  mortui  funt.I^-^ 
tioconfuetudinispoteftcftc,  vt  concuM-' 
narij  rcfrenentur,  &  a  libidinofis  amplcxi- 
bus  retrahatur,apud  Pdncipes  cnim  Chn- 

ftianos 
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1n  Tit.De  Pvb.Concvb.  r'^'? 
Flftianos  rcinp.;r  colenda  fiiit  pudicitia- 
||^icirlu{linianus,inl.iJic|uaillul]:ris. 

Pracdidla  coiiiiictudo  proccdit ,  nifi  ta- 
lcsillegitime  nati,cflcnt  legitimati ,  quia 
tunc  rucccdcnt,ficut1.cg:timi,&  filcgiti- 
menturad  (upplicationcpatris  pro  fucceP 
fioncobtincnda,  dcbet  paiicr  faccre  com- 
pofitioncm  cumRegc  deccrta  parte  bo- 
f  porum  (uoruip,&dcbctacquittumrcpor- 
tare  a  caincra  computorum,alias,mortuo 
patrcjtalis  lcgitimatio  non  fortiretur  effe- 
ftum ,  vndc fiicus lucccdcrct,ac  fi  baftar- 
dus  nunqudm  fuilfctlcgitimatus,quialpu 
rijabijitcftauonbn  habcntalium  hasrcdc, 
q u a ni  fi  1  c u  m .  Et  i fta  viclp tur  ti itipr  cau tc- 
la,quam  fcToarc  debet  laccrdotcs,qui  luos 
fpurios  infti'tucrcvohint,quam  ctiamrc- 
fcrt6:lcquiturd(v-^i'>':s  T^cncdict.in  loco 
fupraallcgato 

Vidcami'^ '  . .  4i^,aii  ipurij  poflintadmit 
tiadhonoi\.i„dignitatcs,^  an  officiapui 
blicacxcrccrc  polfmt.^Brcuitcr  (  vtpaucis 
mecxpcdiamj  tconclnditc  Quod  ficut  Si 
funtinhabilcsad  fucccfiloncSjit^etiam  ad 
honorcs,&  ca:tcra  officia conccrncntia  v- 
stiUtatempublicam.  Vnde vidcrur ,  qu6d 
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774  >HO;  ( 

adDodoratusgradni^i  nfThmi  non  pof 
(ecunduni  Can    .  .  ..  .........  .    ,  ^ 

inioDccrf;taIinin&DD.in  clcn^  ^  ■  iia- 
gift.proqiTibnsnddito  tex.in  Ihonoi.s^.de 
honoribus.fF.de  muncr.  &  honor.in  verb. 
conditio  natalium.vbi  text.dicir ,  quod  in 
adipi(ccndis  honorihus  &  dignitatibus, 
qualitasperibnx&condirionataliumco' 
fideranda  eft.  Etii^o  vid  . . n  pudo iuris 
vcrioropiniojlic  \inc.perpcndi- 
mus.delent  cxcol:  .  .  jantcontrarium, 
quia  non  d\  hor  npctat  alicui  ra 

rione  publici  offici),icd  lolum  coinpctit 
fpurio  rationc  priuati  offi<;ij,  f^idco  (icut 
potcft  fliccre  teftamentum  &  fcrre  tcfti- 

monium,itaetiampbtcftDodorari;qucd 
obferuareturmaxime  quandofpurius  pcr 
fcdem  Apoftolicam  eflet  difpenratus ,  id 
quodobfcruatum  fuit  in  plerifqucdodis 
viris. 

Nec  /]  militcr  poteft  fpnrius  exerccre  ta- 
bellionatus  ofticium,quia  talcs  dicuntur 
infamesfalteminfamia  fadi^fccundu  A- 
zoneminfummain  titu.cx  quibuscauHs 
infamia irrogatur.  &Hofticn/cm.in  tit  de 
fi!ijsprelbytcroram,quoslcquiturBald.in 

1.1. 
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1.4 -  ■  i^^au.  tciiu.  ,  ollhimi. 
^^infaiucbiicut  j.hu aj-bcntur  CAcr^cieof- 
ficium  tabcllionatus  quod  ofticium  in  ic 
vidctur  habercdignitatcm  iccundumBar. 
iiil.cadcm,lf.  adi.luliam  rcpctundarum 
pertcx,inl.2  dedignit.lib.ii.C.itanccpof- 
kmt  eflc  norarij  talcsqui  (uptnd  fribunal 
ludicis.E^^  ...L . ..i purr^^ . •  i  ro'^ 

trarianicircvcri^r  in 

ofhcium,prop...    >  c-h .  ,  .-..A.iOiiu:» 

&:cf'  '  officium,vndcpM  vilitaix^m 
ofTi.i)  appellanturlcrui pubiici^vtcfttcxr. 
notab  in  I.  non ci  :  bo ,  foruo  pu- 

blico.tf.dcadopt  nur.d  ipH  /int  lcrui> 
fcd  quia  in  di<^o  offic  uirc  tcncntur, 
&idco  ncc  infanii.s  prohibctur  cflctabcl- 
Iio,quia,vtdixi,cftonn'  vtcfcgl.inl.fi.qui 
militarcnopoa^lib  ij..  ^  Jdeoinftrumeta 
a  talibus  cofcda  de  iurc  crun  t  valida.  Iftam 
opinionefcqturLupus,in  c  pcr  veftras.  dc 
don.intervir.&cvx.Q^i  lnnitatur  fecudu 
eu  vt  no  proccdat  in  iiotarifs;,qfun  t  ad  lat^ 
principu ,  qa  talcs  dicu  tur  habcrc  dignita- 
tem,I.i.C.dc  mad.prin.vclinvllis,gfurttad 
latus  Papa:,vclEpiicoporumvcl  prjrlato- 

Ccc  4 


7//0  Ber,-  Cho  Commen. 
rum  aut  aliarum  iJlullrium  pcrfonarmii, 
'S^  tConcluditccrg6,quodobftare  infaibiai 
*  ipurius  in  curia  talium  non  potcrit  cfTc ta- 
bcllio  vcl  procurator,  mfiadhocIc2;itimA 
tusfucrit. 

Ex  quibus  infcrri  potcfl: ,  quod  Ipunj  no 
pofiiint cffe  Icgiti mi  tcftcs , laltcm  in  cafu, 
inquodcbcntcflc  omni  cxccptione  ma- 
i orcs . V t  i n  ca fu ,c  fi n  .'cx tr.  dc  i urei ur. 6c  hoc 
jvoLaiuLcgiua:,inl.adnioncndi.lF.  eod.  & 
iclco  (i  qi.is !  "  r f '^  rium  natum  cx  rc- 
probato  coKLi  .ii  uucm,nondeferrct'arci 
inranicntum  in  Iiirplementum  probatio 
jiis,quiajn  crimmalibus  probationesde- ' 
bcnt  cflc  lucc  mcridiana  clariore^,&tcflcs 
debcnt  cflc  omni  exccptione  maipres,l.fi. 
C.deprobat.6:in  c.fciantcuCti,^^.  qua:fl:.7. 
Ccrte  fl  duo  eflTcot  tefi:es  quorum  vnus  eP 
fctlpurius,non  facefcnt  plenam  probatio- 
«4  ncp,tquia  talcsfjuirij  contincnturappcl- 
i  a  t  i  on  c  tu  rpi  um  pcrfon  at  u  m.  Vnde  fucce- 
dif  regula,qug  traditur  in  LfiatresC.de  in- 
ofii  tefl:am.quc£dich,quodlicet  fraterno 
poflTit  quserelare  teftamentumfratris,ni(I 
quando  eflTct:  turpis  perfonamfl:ituta,tame 
fi  fratcr  inflituatlpurium  cxreprobatucoi 

tu 
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B.  CONCVB.  777 

jtuiiacuiii  cius  ii-atcr  pcr  qua:relam  potcrit 
rumperctcftamcntum.  &ita  tcnent  fcri. 
bcntcsjn  d.  1.  fratrcs.  fi  tamen  fratcr inffi- 
fueretfratrem  fuum  fpurium,  valeret  in- 
ftitutio,quianon  i-  rohlbetur  fpuriusfuc- 
cedcrefratrilcgitimo  fccundum  DD.  per 
illum  tcx.in  ISi  is  qui  ex  bonis.fF.de  vulg.& 

pup.Idcmdicamusdefratrcinftituenteco 
<:ubinam,quia  cx quo ipfa  eft  turpis  pcrfo* 

na,altcrfraterpotcritqua:reIarctcftamcn- 
^um.Ifta  eft  dccifio  notabilis,pro  qua  con- 
.fulUit  Angcl.in  confi.^i^i.  quod  cft  vcriim, 
nifi  talis  metctrix  etret  foror  teftatoris,quo 
cafu  poterit  h^rcs  inftitui  cxcluib  fratrc.fe- 

cundum  Angcl.  qucm  fcquitur  Hypohtus 
dcMar/il.inl.vnica,dcrapt.virg.num.ip9. 

Ratio  pra:di(ftorum  elic  potcft ,  quia  ta- 
lcs  lcgitinii  prorfus  omni  bcneficio  iuris 
excluduntur.auth.hcct.  C.  denatur.lib.  & 
nulla  clcmen  tia  illis  imparritur,ncc  ctiam 
illaqua^conccditurnaturahb.§;fi.inauth/ 
Iquib.mod.natur.cHic.Ieg.  Idco  fi  aliquis 
jimproperct  illcgitime  nato^quodfitfpu- 
I  nus,propterhocnotcneturaaione  iniu- 
I  naru,quiaintereftRcipu. vtinfamiailhus 
jnanifcftctur,propter  honorcs  publicos,6c 

Ccc  i 


77S      BER.iM.C[IO«  C0MM.EN. 

S5  Uicceniones,t  ^cd  cgo  puro  iftam  dcci fio- 
ncm  ablokitc  non  clfc  vcram ,  cxquo  ralis 
dcfcdus  proucn i r  f i n c  cu I pa  fpuri j ,  i  n  cap. 
narcidcadult.... .......      nrdi'  nn. 

56.dift.  iccundi:'^^  H  V  .  i.iiL:u.».ia 

tit  dciniur  '  \zo ,  iii  ur.  uc  infamibus., 
quosfcquitur  Nicolaus  Bocr.  in  confi.  i. 
incip.llquisanimo  iniuriaiidi.  Nolite.ta- 
men  rcccderc  a  priori  lentcntia  ,  proprer 
intcrcffcpubiicum ,  ncfpuriiadmitrantui: 
addignitates,quarumipfifuntincapac  s, 

Et  ifta  vidctur  vcrior  opinio,fccunc 
Alcxan.  in  l.  3.  tf.  dc  libbr.  6c  pofthum.  qucC 
proccdit  fccundum  Oldradum ,  in  quo- 
cunq^  alio  c.ifu,cuius  manifcftatio  refpicit 
intcrclfc  publicum,quia  fi  impropcret  ve- 
ritatem,n6  teiiebitur  aclionc  iniuriarum, 
vt  ip(e  refert  in  confi.53.incip.fbIct  dubita- 
156  ri.R.etineatisiuxtapra:didta,quodtproin' 
iuria  fi£la  f  urio,adio  non  qua^rijturpatri;] 
•naturali,maxime,  quando  eflct  ^uius  na 
tusexrcprobato  coitu.  Ratioeftfccudum 
Imol.  quia  conftitutio  iuris  ciuilis  eft  exor-^ 
birans a  rcgu.iurxommunis>quibus cauc- 
tur,qu6dcxfad:o  alterius,  adio  alteri  rc-' 
gularitcrnonquaeritur.l.ftipulatio  §.  altc- 

riJf. 
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j  er(o. 

;'ctio 
u.ue.  hoc 
.iifi.  licetin 


j    J  N  J  rT.  De  Vvk.  CoKp-f- 
(lri.ft".deveibor.obligJ.T.  ■ 
■nobis  acquirir.(>rod  k  . , 
talit,-intiim,c!  A-r 
SquaTiturpatri.i. 

^idetinprolwere.^  ..u,.„cctii 
poteftatcnon  (it.&ii, i  2.m  vcrbo.adiniu. 
nam  noftram  rorrigitur,  &  in  1.  j.  in  vcrfi. 
liocidemiii  nat.i!,buscfll-pra-llandnm.  ff! 
|dcliber.cauC  &  iftud  /cqiiiu.rBarto. 
i'cum/cmnis.dcagrico(.&cennt.  lil,  C 
qucm  rcfcrt  &  icquitur  Alcxan.  in  ^.U  ouis 
rogatus,l.cx  thfto  tr.;(aatr  "       "  '  ,_.(, 
quamuis  Imo.ibi  tcncat  co.rauu  niaie.' 

Sedaduertitctquiavidcrur.quodipu- 
n  poniteircDec«rio,&prxponi  rcgimini 

cimtatis,vtintcrminis  condudit  K.-,rr.in 
J.i.in  vcrfi.itcm  ciuitatcs  ponimt  pcr 

fpnnos.fF.foIut.matrim.pcrtcx.adl.rcram 
•nHpuniDccurioncsfiunt"ft:dcr  •.■„rio 
&eorumlilijs,&ibi  text.ponit  ratioDcm! 

mliil  admifit.hpceft,  dcliquir.B  irro.  vi- 
dctur  quod  ifta:/cntcnna;lintcontr.irix, 

redrefpondctur,q„odprompt.nncft,iu- 
,>.,unbusconcord.,r  ,  v,rnm  cft, 

Jquod  m  dcfcaum&  proprcr  iniuriam 


«7 


Early  European  Books,  Copyright  ©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


780    BER.M.  Cho.  Commen. 
aliommlegitimorum,fpunj  pofilmt  cifchl 
Dccuriones ,  5c  prxponr  regimini  ciuita-|i 
tis.l.gcncralitcr  §.(purios.tit.rupr.allcg.  v-  ^ 
bi  dicitur,  quodppteft  ^ITumi  ad  lionorcs  4:. 
finonhabcat  legitimuni  compctitorem.^ 
Inhoc  fpurij  icquiparantur.rernis,  qui  ad 
honores  promoucri  non  poflunt,  nec  mi-'| 
lites  cftc.l.  [  cnul  § . fi  n.C.  qui  mi I itare  n on  i 
g  pofftleg^turtamentemporeHannibalis  j 
poftbcllum  Canenrc,  pro-  tcr  pcnuriani 
hominum,"pcrmiftumfuiflcicru!S  milita- 
re.vt  rcfcrt  Dcc.ih  rcgula,in  omnibus  ofti- 
cijs.tF.dc  rcg.iur,quae  dccifio  non  prcTccdc-  \ 
ret ipjmpuberibus , qui  etiam  pip^ner  pe- 1 
.  nuriam  hpminum  noji  poftimt  adniifti  t: 
ad  honorcs.l.2.§.  impuberes.ff.de iureim.  i 
Et  ncdum  fpurij  rcpellunttir  a  dlgnitati- 1 
bus  & ofticijs  tcmporalibus ,  vcrum  ctiam  ! 
abecclcfiafticis ;  6cficad  repcllendum  ali- 1 
qucuia  dignitate  tempbrali ,  vcl  ecclcfia-  f 
ftica,non  fblumcofidcratur  dcliaum  pcr ' 
fcipfumcommiftum ,  verumctiam  conli- 1 
dcratur  dclidumfuprum  prpgenitorum.j 
g5>  fVnde  nopolTunt  adfacros  ordines  pro-j 
nioucri,c.acccdcns.de  purgatione  canoni  \ 
ca.nccdignitatum,aut  aUud  bencficiumi 

ccclc- 
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iN  i  ir.  DePvb-Concvb.  yti 
ccderiafticumhabensadminiftrationeiii, 
btinerc,fine fcdis  ApoftoIiccX difpenfa- 

tionc,^^  rationes  ponit  gl.in  C.I.&:  2.  de  fil. 

pra:ft>yt.nccadaliquamCapeIIariiametia 
a  iure  parronatu  laicali  depcn  dentem  quo 

quOmodo>finc  ptxdida  reftitutione  na- 
taliumjpracfcntaripofiunt  c.literas&c.fi. 
tit.  lup.ailegato.  Qua:  dccilio  non  proccdit 
in  filijs expofitis, qui polfunt  ad  facros  or- 
dines  promoueri  lecundum  loan  dc  Ana- 
nia,inc.i.deinfantibusexpofitis.  fPvafio 
^tiarecxpofitl  potius  pofiunt  ordinari  qua 
Ipurijeft^quiaorigoiflonnn  ^xpofitorum 
cfl:ignota,cumparr  habeat 

&idcofi:v^a]iqt,a.._.  ;.udlcm' 

'  gen .  . . , .  ,  dc  intan tibns  c.. p ofitis,<5:om- 
ni refpcau cxpofiti  conlcquuntur iibcrta- 
tcm  ergo  tanquam ingcnui  &  immaciila- 
tivtramqj  dignitatcm  obtincre  i.<ynhhu 
Sed  i{h  ratio  non  liabct  locum  in  Ipfiriis 
quoruniorigo  cfi:  nota,&  inconfiricntia 
patns  adfcf  t,pra:iudicium  filio,iuxta  illud: 

yndelcxcarioriicavpropter  maculam 
dcfcendcntcm  k  patrcJnducit ,  quod  talcs 
rinc  pra:diaa  rciaxationcordinari  no  pof- 
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B  E  R.  M.  C  II  O.   C  O  M  M  E 

liar.NccillLidcftoiiiittcndum.quodlicct 
Ipurijiicalijillegitimc  iiati  rcpcllatura  di-^ 
gmtaribiis  &  officijs  eccleliafticis,(intta- 
mcii  ^  ..  ..  Vnafronatus,iion(blum 
rorr-  VT  ^nn,.  . "'^mquando fuc-  - 
CwU.  '  ratc,aaL  cLiam  in  alia  vni  - 

iierlitatc,uiqu4  cft  ius  patronatus,&:pol-  - 
fuatiUudacqiiircrcprincipaIiter,vidcIicet : 
fi  cls  doactutjVcl  lcgctur,vel  fi  ipfi  coftruc-  ^ 
rcnt  ve!' furidarent capcllam, ius  patrona- 
t  '  -  iwLur,rccimdumCanoniftas 

rcx.in  c.pi<^  mentisJcum  clcquc- 
li.io.qiLa^it.j.  vbi  dicittext.qubdiuspatro- 
naras  coiiiperir  omni  Chrilliano  ,,  ergo 
p  ^cneralitatcmillorumiurium  ,  illegi- 
t;i  ■  .-nirir  capaccs  iuris  patronatus ,  vt 
r  Jit  Rochns  dc  Curtc,-in  eo- 
adat.  com pctcns, in vcrfic.  cgo 
in  ;.._pu'^  '^  V  F  '1catur,quiamcre- 
tri.vpotcit  Acqiiirciciui  patronatus,6cctia 
c  :-ommunicatus  ,  licet  durantc  excom- 
r. ,  ;  ;ationc  rjion  habeat  excrcitium ,  lc- 
cnndnm  lonti.  Andr.  6cPanor.  in  c.  nobis. 
d  .  ila tio  iccudu m  eu  eft, 

ci  '    '  ^  •  • '  c'  paliter 6ft.  indu- 

fauo- 
rcm 
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.  V'B.  Cd  N  C  VB.  7g- 

rcm  ruiuiantiuni,  vtaugmcntctiir  cultus 
diuinus;  &  n<^  rctrahantura  fnndarionib': 

N5ci(lx^rarioncshabcnt]ocuniinilIegitime 
teatis  crgo no dcbct  vcrti in  dubimii'', quin 

liusa.qiuMturiuspatrohatus.^ciftudpio- 
ceditnir-n';  -    •       •  ^ 


^lit^itiSjVtlupra  dixi. 


A>>.ju.i  accaii/;iIi-gesduiJcs,ta 
iiihuinanitci  /puritts  damnauc- 

rint,quc;cl  plcriq;  abrurdum  reputat ,  cnm 
nonip(i,fi;d  patcr  jpforuni  peccaucnt:vn- 
deaquitati  non  congruit,quod  fiJij  tcnca- 
tijr pro dcliclo patris qui folusin  genera- 
noncpcccauit.&nonfili;,  idco  patertan- 
timi  puniri  d. -hrrct,  quia  poena  luos  dcbct 
tcnci-cautnc...,  n.-.-  pa-iia  dcbet  e-rcdi 
pcnonam  dcliriqu.iUiS,].  lancimus  cum  fi 
milibus  <  .ic pctnis ,  quoniam  fcriptum 

i-zcchK  ,.,iS.quodfiliusnondcbcrporta- 
mKiu,tatcm  pafris.&  c.Juda;i,i.qusft.4. 

quianullaculpanaficntis  id  cuenit,vtdi- 
c.tgioiUn  c.2;dc  filijs  preftyter.&  hocide 
fcnct  Hieronimus  in  Fn  fto' ,  r,-irra  Ru 

fiin-i,qmrdcfcribitur..:   jjft  ' 

mamdigni  funr  mifericordiu,  qui  alicno 

v,t.olaborant.l.lcsc,v.C.denatuxal:bus 
Ubcns.& inl.lpur.7. ffi dc  Dccurion.  &re- 
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684-  Ber..  Ctio.  CoMMEisr.  ^ 
f crt  loan.Chrifodonius  fuper  Matthaeum 
homclia.+.quod  ncmode  vitio  parctun\ 
vcaitvituperandus.  &  hoc  notatur  auth. 
idem  de  Ncftorianis.  C.  de  hxret.  Ccrtc 
quidam  dicunt,vt  Grinialdi,quod  decido 
ncs  facientes  contra  fpurios  procedunt,ic- 

cundum  Buffatos  luriftas  ,  &non  fecun- 
dumphilorophos^quia  ahudcft  loqui  fe- 
cundunimores,  &  aUudieeundum  mate- 
riam, t Vcl  diter  refpondcatis,  quod  fpurij 
in  cafibus  prxdictis  puniuntur  vitio  patris 
temporaUter,fed  non  fpirituaUtcr.c.  niui; 
quam  de  vitijs  parentmri  erubcfcamus.56. 
dift.quonia  quaUtates  pci  fonar  u  fi  virtuti- 
busdecorcntur\  aniid  Chriftum  non  rcci- 
piunt  diainaio . . .  u  1 ,  ii  mo  apud  homincs 
quamplurimdm  fiirit  fubtilcs  &  irigenio 
fi.&fecuridum  kgcm  v  ctcris  teftamenti, 
6c  Hyftoriographos ,  exmcretricibus  orti 
fucrunt  quampkirimi  magnanimi  viri;in  - 
tcr  quos  Alexander  Magnus  non  eft  omit- 
tendus,qucm  apud  CoryntliumDiogcncs 
Laertius  virum  inomnibus  adibusinge- 
niofifrnnum  appcUat.  Item,refercrrit  vul- 
2:6  conceptum  Hcrculcm  iUum  monftro- 
rum  domitorem^tot  cxhauftis  erumnis  ad 

coelu 


93 
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Mcancuii  iLiOiiuigi.  ludam  Parriarchr^Pi 
m^-^omi^  'q-^iipnmusvvbislloinan.. 
ton  ■  o/.lea  rccundiim  Plut  irr'^ ' 

incampoadCaprcuminni  >,n,ihbit< 
Irijtfulmine :  PJiaram  =^ 
coitui]Jicito^artt>'9  rrf 
■tcrviros/an;^-'s 
Liicretr 


r  1 


quiin- 
^oii  nu  mcrat^. 


^nionc4u04,iiUUi.;,Laiuindi-,quin 


de  Salo. 


rcadulterinonatus 
worcgnifiiiama^ 
nulierum  vocan 
liuerJas  mulicr 
Ibundauit/pi 
jgcnta?Vxorc>. 
'na:.QiiampIi: 
■'xipurc.i  '^^! 
^irtoJus^q.i 
"devcrb.ohl 
'ofitum  ,  &adliu 
portainHofpjta 

emJanaiSubracijTo' 
liiamexpofitum,c^cini, 

:ho  GalJicp  adpiclo  |  ancti  dicli  Jio^ 

Li-lllS. 

Ddd 


in 

\  t  95 
1. 


.  '  ruificiiu. 
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786     BeKM.  ChO.  COMMEN.  , 
.  V1nmo1ocofupcrc(l,v|.  rtatis,quod 
L .  .  .    -  -  dchnb^^sdiaumjiiv 
du'      Ms,quiiu.v  ,..oqucabom^^NIes; 
96  rcpuuuitur, ttamcn  Domin-  ' 
s  V  s  Chriftus  non  folum  cx 
mixtionibus ,fcd  ctiam  deaduiiciiiiisna- 
fcivoIuiccj^iacvcrbafucruntHycronymi, 
qux  tranlumpriueicribuntur,inG.domi- 
nus  nofter.5  6.  dilliiiifi.  qux  fcntcntia  cx  le 
gevcteris'tcftar- '---^        •  '^dascnin 
PatriarchaconcuuUiLcu  '^iar  1- '  - 

rua,&  exillo  concubitu  naci  iuut  Pharc 
Zaram  Iud;x,poftea  Salomon,qui  fuit  du 
in  dcfcrto  ludxObcth  Judx  quoqiBoothy 
Iuda:poftcaIfay,quifuit|.^aterDauid.exU-' 
lacrgoprpgenic  duciturorigoChiifti,  vt 
lcgitur Gencfis  3S.C. &Ruth. 4. cap. B^aab 
nieretrix  erat  dcHicrico,  qu.r  fnit  n 1 
Salomoni,quicratprinccpsd  >uiuu4 
dcquaChriftus  poftca  dignatus  cft  nafci 
necnegari  potcft,quin  Dauid  per  conti- 
nuationcmfanguini<^  fiicritn-tervirginis 
Mai:ix.argu'm.l.  libi  ^  , .  , - .  -  -rb  rer. 
rig.Vndcccclefiataiemcflc '  div.a,>  a 
tct  in  inuitatorio  odauaruui  aftumptio- 
nis.in  quo  dicitur, Auc  domina  Dauid  Rc 

gis 
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1 


don 

0. 

di 

jJcfn.<;C 
Lide^qui  fuirad 
tfliiicoin^  ■ 
fionc 
lici  V  oa. 
^umdcboiiKs 
Pf^entibus' ,  vr      nderct  prc 

niaiosconuerrendos  rcfn  n>»Vr 
|fe.Itaatrc/>«-irijr  A 
logi*,  & 


^'lolbic- 


•iduhcnnji, 
'^na/ri  non 


•Ji  vcnif 
n  Thco- 

ris. 
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"4 

i 


788     Bf:r,.  Cko, 


cohnbitcirenon 


Spur/j 


S  V  0  s 


,  hnecadcrf^i' 
msc£icr  ..cfiaflica  beni.j,<.uc 

cmm jlmuUQiA j,,ic  dtjfepttiijne  admit- 
tuntiir, 

2  ^uattior  A^ignantur  rationps  qu  ire  (purt) 
non  d^hent  cohahitare  cum(Uispa,trihm, 

RAt  I  o  laotiua  hnins  conftitutionis 
fuit  iacontinc! ' '  quani  Icx 

"  ciuilisSc  uinoi  unt  ;n  fi- 

lio  fpurio  iuxta  illuc 

S£pefokt filimjmnUs  effcf 
Etad  iftum  tcxtum  concorcUuit Aatuta 
Sy  nod.:^  \  i  F.  ^ '  f  •  opor  um>con  corda  t  c  ti  a  m 
hillorii;  'bni'  nr?  oiixdcfcvibit  ni: 

ham,ciic  nlium  eii)s:t^Usc 

nim  coiiabitatjo  coucubinarij  &  cdncii 
binxj&fuorinii  fpu  aigcnerantfcanj 
dalumincl.  '  t malumexcmplu 

populo.  V}:\  'ffima  pocna  a" 

pud  prcil;  .  .  )habitatio  fuo 
rum  fpurio:       *  ^^tur  ,  proptc  ^ 

quam  facerduu;>  wOacuuii..ai  j  non  fokim 

in 
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1 N  T  r  T.  D  E  p  V 

Bpnis  li,  

idiuvr 

inittuntiir  ?  Sccunci 
idaliosminorcs  c 
-pcnitusfuntind 
diGeccfanosrucr; 
^csveroordin 
^ncJ 


CVTl,  -^'9 


C. 

caii 


U  Ll  [ 


'  ordincs 
non  ad- 
a  tonfuram^ 
icndos 

■  1 '  os 

ipcn/a  - 
ax6,adcc 
''*a;nitas 
ad  alia 
adunturin- 
ii.  Apoftoli- 
ntCanoni- 
Scd  ficum 


flxnicap.i  dcli]i|sp 

;eispcr  candcm  /cdcni  fucrit  difpenfa 
H=um  ,  non  nifi  vnicum  potcrunt  obtinc- 
rebencficini^i. 


'Ciicauum 
um  patres 

decorcrn. 


Ddd 
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jticc  i.iapic  iupciCLUt ,  quoiiiiiiusillqsar- 

.guat.ciiiscftenim  ofiiciLun,vcllapnsnia- 

lium  porngcrc|Velerranribus  itcr  (alutis 
^ftcndcrc. 

Vndc  dicitur  Ezccliiclis  ,  33.  cap  Ci 
pio,inquit,locnrns non  fucris,  vt  (ca 


Lillodi 


illcpc- 

.  ^,^'-'--'  ii^i"^  ^ic  niivr-.,  :  icqui- 
rram,hocc(l,fi  ei  pvccata  luanonanium- 
|ciaucris,(i:eumnonargueri.  ibimpic- 
|ratc  fua  conucrratur tSc  viuat  6i  tc,qui nou 
li|icrepafti,&  ipfum,qui ,  tc  ta.cntc,  pccca- 
ftiit,flamniispcrcnnibusperdam.Etadno- 
pte,  qupd  hxc  inftitutio  ^'oniprjchcndit 
jArchicpifcopos ,  E^ifcopcs  /  '\bbatcs,(S: 
.quorcunqj  infcriorcs  habciuv.,o  iubditos, 
It  proptcr  diaionem  ,  qailibet^pofitam  ^ 
lin  textu,quaccftdiftributiua,  cuiusnatura 
|,cfl:,  vtplurcseflc  intclligantur,&  vt  0^115 
cuilibct  corum  infolidiim  attiribuaturj.  fi 
plLiribus,in  principio  ,  &  ibihoc  notant 
gloir &  DD.fl- dc lcgat.2  6c in  l.non  diftin- 
gucmus,§;cum  in  plurcs.  fl;  dc  receptis  ar- 
bitris.  & Barto.iii  J.  hoc articulo ,  fF.dc  hx- 
red  inft.  &  difl-ert  fecundum  fcribcntcs^iu 
lidione,omnis.qua:cft  colleaiua. 

Ddd  4. 
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792    B  r  H  M.  C II  o.  C  o  :M 


r  R  Ali  TB  R' 


j  I 


2  Dijpojitio  (^tufimphciter  facit  metionem  de 
iudtcitmjecHlnribJntdl        de  Utcls, 

ID  cft,Iaic!s  -  i^uiadc  taiibusbic  Papa  in- 
tcUcXi.    .  ,  ...  lubicdain  matcriam.. 

j    ponderandcciidioncm^etianiy.tqua'  -  ^- 
gularitcrimplicatperlonasfinr '    '"n  qua- 

iitatc,  &  dc  quibus  minus  dubitabatur.De 
infcrioribusa  p  non  cratdubium, 

icd  maior  vc):tebatur  dubitatio ,  aji  fub  ifta 
iniundionecomprchcndcreturRcx  r  Dc- 
ciditur  qitbd fic,i Ac  vcdi.  procedit  crgo i n 
laicis ,  licct  appcllationc  fcculariuni ,  vc- 
n ian t  c ti a m  clcri ci,v t  cil  tcx.  &  ibi  gloffia 
caccufatusjin  vcrfi.  rcligiofi  grauius  funt 
puhicndi^quam  /cculares  clcrici^e  haeret. 
in  6.&  tex.clarior  deiurc,  in  clcmcn.  regu- 
larcSjin  vcrr/eculnresclericos,de  fuppl^^n. 
n ci^l ige nt . ^ i ^d  i n  d idis  iuri bu: - 
d:io,  fccularcs  ,  profcrrur  cuni  adiundo. 
2  fS jd  \\v:  •  Sofitionc fimpliciter  fiatmc- 
tio  dc  fecuiaabus  iudicibus,intelligitur  dc- 

lai- 


I 
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1 


. .  a..,cvin  c.iccuIarcs,cieforo  com- 
pctaitnn6.vcrbiiincniin,iniun 
poritumniiaotc  .hligatndr 
(tnotantCanonifi  iMnP.^ 
lcmcnt.quiacontiL  .  ,  , 

ius,derdisiofisdomibus 

jidgeara  cu^uujitc^^. 

'^^(pofino.atuabfolute  factt  mcmionem  de 
^^^gymclltgttur  Framt.tpcr  ^v- 

^ehemum. 

2  P^faappc/iatttrticirhf^rhf^r  .     ,  ^,..^ 

4tttorhatej   T, 

\       te  Dcf. 

^hxici  tdem  confi' 


u^^Japcr  i^/ngelos  tam  bonos 
^^duino'  ludex  viuom  ^  mortucrum. 

pro  rmone,mc  iu  eo  cji .  .,,  c>,da  vlte- 
>'ior  ratio. 

SMnlcgiu^  effit  difj,.        de  potcfiatt 

Papa  tn  omnes  RegesChrtHtanos  kiha  iurif 
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"^94  •  ^ 

, ,  mfptrituali 

jiivtjjtiit^  icmpor 
jo  j^dttt^rfuermt 

ttmfii^mpcrmm  chri/ii. 
jT  Reaes&alt)  Primipes an  ftibt)ciantuf  PapA 
^/ftemporalihw.diffutaturadplenurn^p. 

^jtra^^parte^. 
11  ChriUit4  -vftis  efi  vtravj^poteflatetemporali 

&  fptrituali. 
JS  Chtlderictii  futtpriuattis  Regno  Francu  o 

tneius  locumprdinatus fuit  ?tptnu6. 
14  Conftanttnidonatio, 
JS  Papafohiit  trihuttmlmperatori. 
i6  i^drtanusPapactm  vmierfa  fynodo  co'. 

ccftt  Regi  francid  tnuejitturam  ArchieA 

pifcoportm&Epifcopprwr  \ 
ly  Rex Prcmas.nonftih  't)ctturPapA  tn  tempo- 

rilibuj..  ^ 
jZ  RexFranci^neminerecr^^^^fctt  ^ffpmore. 

ig  Confuetudptrthttiti^ 
20  Ciifd  quidam funt  .ncr^  fpmtuales ,  qua^ 
dam  meretemporales^&qf^^dammixte, 

qux  deckrantur  in  J^cic^^ 

II  Jttrif 
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1  i\  1 


^  '^arcjkappeliatifmt,  " 
24  rrxjcriftio  ccmcnayii  curritcomra  Roma 
.  namccclcji.i. 
hs  -mcmn.-,  '  Hm^  jendmm^tachri^ 
IH  '  ftiitaciHsfaccr' 

p  ^^^onatiomfadtapcrConJianttmm&dc 

Y  tllmsvaltditatciiclinudtditatc.  , 

^^^^  pojitfi^arc^no, 

.       pdf^or.  '^^''Ocrimnvitam 

V  ri^onachff 

fc^-  '             ^i-i^  Ociauo 

2g  c^'  y^—c         '^i'^  Hcnricum  Jmpcratore 
'>'-o/.iinu/iicauit, 

0  ^r^fisadcLmorcmpopulinondcbcttlUdta 
pcrpararc^. 

^^^'^  cxFrnrrvconi 

T,.  ^"^^^  gide 
KcgeFran.  ...    ?  j- 

.itJ.ald.inc.vnico.circa  fin.de  i  rohibita 
pd  ahcn.  pcrFcdec.  quodquiiuratfide- 
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79' 
litaiv 

uiaa:,quuup.croAniicsi^iu 
nosobtjnet  coro 


&refcrtctiam  in  ■ 

bipicauiuiiL 
dubitavi  p 


^opu 
.  1  fupcr 

rn.m.  fcd 

- 1  ivcgcin 


Frcincorum  habcat  larildictjor^cm  Ipiri- 
tualcm.Scctand6,anRcxFranci£s  in  i 
ponlihus  fiibijciatur  lummo  i^onti- 
fici. 

Circa  pumum  concli  '       qiiod  fic, 

0  i in  (piritualibus  Papa  haii . i  j.  icnitudin2: 

1  lipicm^e  potcftatis.vt  tradit  Bal.in  cad  c|u, 
dientiam.dcpra^lcriptio.  6ctalcm  iurifdi-' 
«n-ioncm  hnbcr  \  Dco^aniio  di6tum  fuit: 
0''-'>dc....    ..^...^^.c  ...^    icrram  ,crir  ii- 

.  . .  m  6c  in  ca)''?  c.decrctalcs.^o  diflindJ 
^incap.z.demaior.  &  obcd.&idcocunij 
Ghriftus  dixit  Apoftolis  vt  laxarent  rctia, 
foli  Pctrodixit  ducin  altum,qu2eyerbade 
iTOta  nem,hoc  cft ,  fcienfiam, 

&in  iOnturbetCir,cum  fc- 

^  qu.....,_.^.  Canoncscmm  fPa 

pair 
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4Uanro.  dc 
pi,  tpicrqj  in  tcrns  Jo- 
itate  fua,vide- 
autnontate  Dci ,  duni  tamcn 

^^^^  •tdicit&cx.inc.intci- 
tcniporalia-,  o,diiiina ,  &  ihi  DD.de 
trannaroEpifcoD.Tmofortius , .  undum 


r 

t 

tns,i 


'^ruiil.c. 
habctia 

:caria- 
'^cca^Icftia, 
Angclos^. 
\t.  aper- 
-^fci- 

quifi- 
yntJiios 
uoriuu  ludex 
poteft,  S 
nica,  in 


ilCalii 

^tcfttc 
:vcrfic.  cuaui 

"^^^'^  oriarad.  j.^ 

dcconrccrationib.  difrina  ■>  6:10 
^tdi  lcntcntiam nullam  L....  ^  validam. 
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79 
c. 


!  E  N . 


quircncla,ncc  eft,  qui  audcat  tuccrc  ,44.^; 


ita  facis?vtdicittc 
d'  'u^ifc 


cilctamcu  iac 
19.dift.cfi- 


muis.de  pcxii. ' 
tas  cenletur| 

tes.de  iu4 
^  otcftl' 
dquod  j 
3c  diffi 
.i  mcmoria, 
;s>&:dirpen- 


faiiepotcftcontralegem  Apoftolicam.  ca. 
f1a.78.dift.'  <5cetiam  co?itra  lcgemvetcris 
teftamcnti,6cconti.;  .  tiun  lolcmnc  r  i 
y  de  vQto.t Brcuitcr tan tr.  cft  potcftas  I 

utarc, clTet' facrilcgi um ,  \  l  1  c 
'ifuetudine.&tcx. 
rare.C.decrini. 
:rctPapamhabp 
'cm  ,  ctiam  ii 


.uiii;cUl  lil  LcUipO 

ididioncminRc-f 
ontroucrfia  defado 
cucnittem    .  nifacijPapseOdaui.qui 
aftcrcbat  Plr^-Dpum  Pulchrum  llcgcni 

Fran- 


gen 
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T         i  i.  -OE  PVB.  CONCVIB.  6q9 

prancorum  fibi  iubcflcin  tcniporaJibu.s, 
hproutapparctin  bullaaddiclum  Philippi{ 
tranlmiru,thuiiis  tenori.$,BonifaciusEpi-  ^ 
'fcopug  lcruus  fefuohi    r>.^:  P   lippoFra  - 
^rumRcgiDcum     .  ...,idata 
.obfcrn^.  Sc-r.-rcv61umu.,  .^-^Miip.u- 
iaiibusBobi 
'  Jrum  ad  tccoiiarjonuii  • 
^^-  .luonim  vncantiuiii  cuao- 

Januiauca.'*,v  innifruaum  corumfUcccf" 
foribus  rc/crucs,&  fi  qua:conruIiili,  colio- 
canoncm  huiulmodi  irritam  dccernimus, 
&  qupd  dc  fado  proccflcrir^reaocamus.a- 
Inid  crcdcntc  .,!i^:rcticos  reputamus,datu 
a.atcr.-n!  nc..    .Jeccmbris  pontifi.atus' 
noih.,.   ,,o,  -  P.  ^VonfioRcgis  Philippi 
Pulchri  ad  lit.,^iu  ictf  bullamprxccdca. 
tenii  PhilippusDei  gratia  FrancorumRex 
Bonitacio  Odbuogcrqntclc  pro  fummj 
pbntihcc,  laiutcrii  modicam  fiuc  nullam. 
'^nattua  n :      \  fatuitas  in  tcmpornlibus 
>salicui  non  lubcflb,aliquarui>    .  Jdla- 

rum6cpra:bcndammvaca!Uii--  oliario- 
ncm  ad  nos  iurc  rc^io  pertinc. ...  frudus 
carumnoftros  ficcre,  cc^llationesanobis 
^aas<5cfaciendas;forcvalidas  in  pra:tcri- 
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goo     Berm.  GHd.CdMMF-K 
tiim  5c^ntiirLim,&:carnm  roflcflbrcs'co 
trac       Nviriliterno<;  tnc       "s  autc 

cr'^(' . ...  ........  -:ncp'" 

SupcrUtodubio  vndcquaq,  yri^cntra 
tioncs.ita,qubd  ditiicilc  clfetadciuccr 
ramdcinonftrationein.  Ego  autcm  lupcr 

.naioribus  noftrorum, 
_  Philin-^i  PMlrh?  '^if '  ura- 


iu  c  U..IA1  uoa  Rcx  F 
lo  cipes  fubijcianturRoiii- 

inpri  cmitto  dapudPapai 
fidcthiip  O." 

ci 


a 


'  in 


ibylonis,  (e- 

'n  Grxcoru-, 


C 

r;. 

mend 


itua  cciupp- 
lagan.adrcpri- 

;  hctotiusorbis^ 
lisdicaturDujc 


i: 


bccunuo,op..  .uiuni  firmaLUi.  i\a- 
ccclclia  exempiaca  militan$,cll^ad  fimiii- 

tudi- 
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In  Tit.De  Pvb.Cqncvb.  soi 
tedmpm  ccclefix  triiimphatis ,  iuxta  ilJud 
huodiiabeturExodi.Infpice  &tac  fecun- 
Humcxcmplar.quod  tibi  in  montc  mon 
tratum  eft,fed  ficut  in  ccclefia  triumphan 
tc  no  cft  nifi  vnus  &roIas,&  fummus  Hier-" 

ncha.cui  omnes  tamAngcIi  quamhomi- 
lesinomnibus  obediunt.ficetiam  incc* 
clefiamilitante  cft  vnus  folus  Hierarcha 
cui  omnes,  tam  clerici  quam  Jaici.  t.i  prin- 
cipes  quam  alijRegesin  omnibus,tam  fri- 
ritualibus,quam  temporalibus  obcdirc rc 
nentur,ergo  non  poteftncgari  ,quin  tei^" 
T>oral.busoes  principcs  Papx  fubi,CKnur 
I  i  crrio,ftcitargumentum i fimili.  Ouij 
ncut  omnis  mulritudo  ab  vnitatcpro^c- 
ait,  ricctiam ad  vnitatem  rcduci  debct  cr 
goomiusmulritudo  pra:Iatorum  &  orin- 
ppum,advnumfummum  quod  eftfuncr 
bmnes  principcs  &  pr=Elatos,reduci  dcber; 
nullus  aurem  raliscft  nifiPapa.cr-oom 
nes^tiamRegcsilliobcdire  tencntlir. 
i  Quartofacit.  Qiiia  ficut  vnusfoluseft 
^reatoromnium,tam  f  /{Mritualiimi  qua  lO 
^mf  orahum ,  &  ab  illo  creatore  omn  5 

)roducunturincfle,ficetiamvnuseftfiJ 
'is,  ad  qucm  omnia  ficut  ad  finalem  ter- 

Eee 
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minuniordinantur,proutjpfctcftatur  A- 
pocalipfis  i.capin  quo  dicitur,cgo  fum  Al- 
&  ^ .id cft>  princi pium6c finis  Sic ctiam  v- 
nus  eft  omnium  u,ubcrnator  &  redor,tam 
ipiritualium  quam  temporalium  ,  fcdia 
gubcrnatione,vel  rcgimine  mundi,potcft 
Dcus  habcrc'  vicarium  ,  crgo  vnus  folus 
fubDco,idcft,vicarius,rcgimetotius  mu- 
dictiamquantum  ad  tcmporalia  habcrc 
poteftjfcd  Dcus  hoc  priuilcgium  non  alte- 
ri  quamPaparconccirit,crgo  Rcgesillio- 
bcdirc  tcncntur. 

Quintofacit.  Qnia  in  vnocorporena- 
turah  vnum  tantum  cft  caput,inquovi- 
gcnt  omncs  fcnliis ,  &  a  quo  omnia  mcm- 
brarcguntur,crgo  ctiamin  corporc  my- 
fticoquodcftccclcfiajvnumtantum  erit 
caput,alitcrmoftruoifumcflctcGGlcfia  ha^ 
bere  duo  capita ,  ficut  id  moftruofum  cftct 
in  vno  corporc  naturali,ergo  omnes  prin- 
cipes,Papa^  tanquam  capiti  &  principali 
etiam  qub  ad  tcmporalia  obcdirc  tcnetur. 

Scxtofacit  QuiafccudumPhilolophu, 
in  omni  gcnere  rcrum  ordinatarum  ad  i  n- 
ijicem  oportet  ponere  vnum,ad  quod  om 
nia  rcduGantur,crgo  i  n  ccclefia  quae  maxi- 
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^  me debct  efle  ordinata ,  oportct  efle vnu, 

!  ad  qucm,& per  queni  omnes  ali;  ordincn- 
ur.rcd  non  poteft  alius  hoc  facerc  niii  Pa- 

pa,ergoRegcsilli  tenenturobcdire. 

Scptim6fadt.QLioni.1abcxordio  mu- 
di  humanugcnusnon  nifi  vnu  reaorc  prc 

cipuu  lcgiturhabuifle,ficur  patetin  diuer- 
lis  Itatibus  huius  mudi,  ergo  ctia  noftris  re 
•)ori bus  dcbct  cire  vn us  prarcipuus  reaor. 
.n  tcccdes  probatur,ga  in  ftatu  in  noccti?. 
Adapracfu.tomnibus,& pfuifll-tfi  rcmper 
in  m  nocai  tia  pei  ft  i  tillet.  Poftpeccar  u  ve- 

-  ro in  ftatu Irgis  naturi, Noe (bo  tcmpore 

.pfu.romnibus.PoftmoduvcroAbraham 
.I<aac- &:  lacQb ,  ghbet  c  oni  pra;fuit  populo 

-Da,fueruntq;facerdotcsHoftiasDoniino 

coftcrctes.SimiiitcrMclchili-dcchRcxSaIe 
rfint  lacerdos  fummi  Dci.vndc  &ipfe  Chri- 

fft  diciturfaccrdos  fecQdu  ordincMcIchi- 
iedcch  .cui  etia  Abrabi  dccimas  obtulit 
fcat  dicitur  Gencf  i4.in  fign  um  o,  ei  fubc 

Ti"]-"^"  xT^'^  teporalia.Similircrin  IcM 
AlolaicaMoyfe  habuit  vtraq;  poteftate  & 

■vtroq;gIadiovfuseft,crgomult6magisiQ 
ftatu  legis  EuangehcT  dcbct  eflb  vnus  ha- 

«1$  vtramqjpotcftatcm^cil.  fpiritualem 

Ece  a 


^  •    ^,nnn-r-nr  •  nililui-nmus  lacer- 

tcmDoralibus  obcdaC  tcncntur. 

Oaiub  facit.  Quia  Chriftns ,  qu.  cft  ta- 
put^fcS.dctrrbufaccrdotali&rc^^^ 
Cortus.vtramqucdigmta^mmfcvc. 

Aipns  er"0,&cinsvicarius,  idctt,!  apa,v 
Sq  dbnitatcm habct.lita,quod  om- 
S^tr^cbcantcicflcfubicaificutcx- 

^*"K£.tNamChnftusvtraq5pote 

ftatevfuscft,tcmporali,quando  cmentes 
&rcndcntc;cicc\tdctcmplo,vtles«^^^ 

loZ  2  &ctiamfrivituali  leu  foim&a^h. 
SofcmctipfumobtulirhoftiamDcO. 

ficuta1tApoftolusadHcbrxos9.vbid,ci- 

taTcLL affiftcns  pontifcx.  crgo  Papx 
Ji,ivi-arioRegesobcdiretencntur,cum 

i>trna-DOtcftatcfungantur. 
''"Snbfacit.  QuiaChriftusvicario 

fuovidcturcommififlc  vtramq.  potcfta- 
tcm  quandocidixit,tuesPctrus,&  lupcr 
Scptramxdificaboccdefiammeam, 

Vt  Sabetur  Matthxi.  i6.&  in  c.quamuis.2^ 
i,quiaficutm*d,ficationematcnalieft 
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lisr  TiT.  De  Pvb.  Concvb. 
.    vnus  lapis  priniariiis  &  fundamen,|:alis,  fic 
f  ctiam  in  ecclciia  dcbct  cffc  vnus  pri nccpf 
*    principalis,  &  totius  ccclcfije  fundamen- 
tuni , icd  irta  non  poHunt  vcrificari  nifi  ia 
Papa,  quicftiummus  princcps,  ergo  ali/ 
principcs  tanquam  infcriores  etiam  in 
tcmporalibus  tcnentur  illi  obcdirc. 

Vndecimo  facit.  Quia  tcmporcpalTlQ- 
nis  Chrifti ,  dilcipuli  ci  duosgladiooftcn- 
dcrunt,diccntes,eccc  duo  gladij  hic ,  &  rcr 
fponditjfatis  cft  qui  duo  gladij  /ccundun^ 
£'ntcntiam  Thcologoru  fignificant  dua? 
potcftatcs,  qux  funt  in  cccicfia  apud  fum- 
liiumPontificcm  principalitcr  rcfidcntcs: 
quia  quando  ncccftitas  cft  vrgcns ,  potcft 
ip  fc  Papa  vti  vtraq;  potcftatc  contra  quof^ 
cqjiqj  etiam  Reges  &  Imperatorcs,  crgq 
pegandpmnQneft,quin  ei  in  tcmporaii- 
bi^sfubijciantur. 

Duodecimo  facit.Quia  numcrus  bina- 
riusvilis&  fcandalofus  in  cafu  propofitjc 
quseftionis  rcputatur,  cx  quo  eft  principiu 
cliuifionisjdiuifio  autcmeftfons  (Scorigq 
di(rcnfionisA'difl^nfioeftcau(aconfufiQ- 
i^is  Mco  fi  in  ccclcfia  cflcnt  diftindie  in 
^uas  pcrfonsis,quaruni  vna  non  de  pendc- 

tec  ^ 
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rex  ab  altcra,  cfTct  in  ccclcfia  mngna  conf(i 
fioivt  crgo  talc  fcandalum  cuitctur,diccn- 
dum  eft  vtramq,  potcftatem  cfle  pcncsPa- 
pam,idcointcmporalibus  Rcgcs  illiobe- 
dirctcncntur.  f 

Decimotcrtibhsec  opinio  coprobatur 
per  tcx.ad  litcram  in  comncs,  22.diftind. 
vbijNicolaus  Papa  fcribcns  Medioianenfi- 
bus,ficait,Romanam  ecclcfiarn  folus  ille 
fundauit,  &  fupra  petram  fidei  ftatim  na- 
fcentis  erexit,  qui  beato  Petro  vita^  xterna? 
clauigero,terrcnifimul&  c6eleftis  Impe- 
rij  iura  commifit,&  iilius  priuilcgio  fungi- 
tur,cuius  autoritate  fulcitur.  vnde  dubiu 
non  cft,  quod  quicunqj  alicui ecclefia; ius 
fuum  detrahit,iniuftitiam  faciat ,  qui  aute 
Romanae  ecclcfia;  priuilegia,  ab  ipfo  liiln- 
mo  omnium  ecclefiarum  eapite  tradita, 
aufcrre  conatur,hic  procul  dubio  in  hxre- 
fimlabitur;&  cum  ille  vocetur  iniuftus, 
hiceft  diccndus  hxrcticus ,  fcd  talia  priui- 
legia  vicarioChrifti  fuerunt  conccfia,crgo 
apud  eum  remanfit  temporalis  iurifdictio. 

Decimo  quarto  facit.  Qiipniam  Papa 
potcft  abfoJ  uere  vafallos  a  iuramento  fide- 
litatis  debitxDomino  tcmporaIi,quod  fa- 

cerc 
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ccre  non  polict,  11  ifi  habcre%.^otefl:atcm  iii 
r  tcmporalibus,  crgoinillisnrincipiscide- 
bcntellcfubicdi. 

DccimoqLiincoicicu,QuiaPapapofitiis 
cft ,  vt  vitia  cxtirpct ,  cxcclllis  corrigat,^ 
morcsrcforinct,vt  habctur  in  prooemio 

elcmcn.invcrfi.quiactiam.tVndchacra-  j 
tioncZa  hariasPapa  potuit  priuarcChil- 
'  dcricum  Rcgcm  Francia:  rcgnofuo,  quia 
cxfiiorcguninc  vniucrfa  fcandaia  immi- 
ncbant  Rcgno,&  in  cius  locum  ordinatus 
fuitPipinus,vtd-icittex.in  cap.ahus,i5.q.6. 
hoc  firmat  Pauor  in  d.cpcr  vcncrabilcm. 
otedqj  Rcgcs  &i  Impcratores  cxcommu- 
icarc.c.duo.&cfiJinpcrator.pp.difl:.  fcd 
alcnuicpofitioncm  faccrcnon  potuiflct, 
nifi  liabcrct  tcmporalitatcm ,  crgo  in  pr^- 
allcgatocalius  ,vidctur  caius,  quod  Rcx 
Francix,ctiam  quo  ad  tcmporaha  llibij- 
ciaturlinnmo  Pontifici. 

Dccimo  fcxto  facit.  Quia  non  licct  his, 
qiii  iurifdidioncni  obtinct  tcmporalcm, 
vcl  iufti  tia  cxerccnt,  ipHis  ccclc/ias  vcl  pcr- 
fonasaddiftrahcndum  vcl  ahcnandum6c 
cxtra manum  (iiam  poncndum acqtifita, 
velqdcin'.cpsacquirct,a[iquatcmis  coat- 

Eqc  4 
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d:are,fed  hoc  non  pottet  Papa  ftatuere  nifi 
eilet  dominus  omnium  temporalium,  er- 
gointemporalibus  omncs  (iibijciuturei- 
^4    Decimolcptimo  facit  tex.  in  c.  Confta- 
'  '  tinuS:Cum  lcqucnti ,  96.  diftind.  t vbilm- 
perator  Conftantinus  coronam&omn? 
dignitatcm  in  vrbe  Pvomana  6c  in  Italia 
&occidentalibus  partibus  Apoftolica:  fe- 
di  conceflit.dum  dicit,palatium  noftmm, 
6c  vrbem  Romanam ,  &  omnes  Italise  fuae 
occidcn  tali  u  m  region  um  prouin  cias,bea- 
tiftimo  Pontifici  Sylueftro  concedimus, 
atq,  relinquimus,  &  ab  eo  &  fucccflbribus 
cius  decernimus ,  dilponendum,  itaq;  iuri 
ecclcfiae  Romanae  concedimus  permane- 
dum:  quoniam  vbi  principatum  faccrd6- 
tij  &Chriftianxreligioniscaputab  Impc- 
iratorenoftro  coclefti  conftitutum  eft,iu- 
ftum  noneft,vtilIc  Imperator  terrenus  h^^ 
bcret  poteftatcm.  Quse  verba  demonftrat, 
iuri(didioncm  fuific  penes  Sylueftrum 
JPapam  5c  eius  fucceflbres,  ergo  Imperator 
accxteri  regesin  temporalibus  fubijciun- 
turPapse. 

Detimo  odauo  facit.  QuiaPapa  Chri- 
ftiyicariuslocurxi  tcnens  in  terra,  dicitur 

habe- 
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habere  plenitudincm  potc/latis ,  (c-d  non 
habet  talem  plenitudin.-m,  nj(i  ciictdo- 
niinustemporaIium,<&/piritualium,vtde 
ipfo  vere  dicatur,  Domini  cft  rcrra  6c  ple- 
nitudo  ius,ergo  omnes  Rcges  Pap£e  .lubi  j- 
ciuntur.  - 

Decimonon6facit,quia  qui  potefl:  it^ 
maius,poteftctiamin  minus  vteft  vuiga'^ 
tarcgulaiuris.kdfpirituaiia  lunt  maiora 
temporalibus,id  cft ,  digniora ,  crgo    R  e- 
gcs  lubijciantur  Papa:  in /piritualib:..: j  u| 
to  magis  ei  fubi  jcientur  in  temporalibus.' ' 
Vigefim6,ha;c  opinio  confirmatur  pc|: 
ea,qua:habcnturadCorinth.6.  in  quodi- 
citur,Nefciris  quoniamAngclos  iudicabl- 
nius,quant6  magis  fccularia^quali  diceret 
fi polTumus  Ipiritualia  iudicare,  ergo  &  fe- 
cularia.  Ex  quibus  rcmanet  verificata  hcec 

opinio,  qu6dRexFranciiEfubijciatur  Pa- 
paein  temporalibus. 

Alij  autem  fucruntin  contrariaopinio- 
-ifor .  ne  diccntes,qu6d ini6  principcs  tcmpora- 
les  nonfubijciuntuiPapa;  quoadtcmpo- 
i  ralia,&  ifta  ex  pluribus  dcmonftratur.  Pri- 
m  JTi6,quia  iftae  dux  poteftates  ^fcilicet ,  tcm- 
|f  poralis  acipirituaiis ,  funt  intcr  k  diftinaa: 

I 
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&  feparatacproprcr  aiitoritatcm  Ari(lotc- 
lis,in2.deanimadiceritis,  quod  poteiitix 
dillinguatiir  per  actus ,  &  vbi  adiones  funt 
diftincl:iE,ibi.necenari6  poreftates  runtfc- 
paratae.fcdgubetnatiotemporalium&rpi^ 
ritualiumluntadionesomninodiftindte, 
ergo  funt  poteftates  fcparatx,  lcd  corum 
quae  fcparata  funt  ,  vnum  non  lubeft 
alterijcrgo  iurifdidio  &autlioritas  tcmpo- 
ralis  non  fubcft  fpirituali.&ficneccftario 
concludendum  cft,  Rcgcs  adminiftran- 
tes  temporalia  non  fubciTefummo  pon- 
tifici. 

Secundb tacit  fimilis  audoritas  Philo- 
fophi  diccntis ,  quod  iurifdidioncs  diftin- 
guntur  pcnes  obieda,quia  cum  fonus,  qui 
cft  obiedu m  audi tus ,  differt  a  colore,  q ui 
cft  obicdum  vifus  ,  idco  auditio  &  vifio 
funt  dusepotcftatesdiftindae.Scd  tcmpo- 
ralia&fpiritiiaHafunt  in  totum.diftinda, 
nec  llib  eodem  genere  continentur,ncce- 
tiam communicant  in  materia,  igituriit- 
rifdidiones  temporalcs  &  fpiritualcs  funt 
diftindseadinuiccm  nondependentes  v- 
naabaltera,idcovna  non  fubeft  alteri. 

Tertiofacit.  Adiones  dc  potentiae  di- 

ftm- 
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ftinguunturpencsfinem,quia  cumintd- 
lcaas  &  fcnfus  ordinantur  ad  aiiuni  fi- 
ncm,ideoin  anima  funt  diftinda:  poten- 
tjx,  fcd  potcftas  temporalis  ordinatur  ad 
I  aliumfincm,&  adalium  ordinaturrote- 
■fftasfpuitualis^crgo  tauquam  diucrfa:  vna 
nonhibjjciaruraltcri. 

Qiiart6facit,InprincipiocrcauitDeus 
coelum  &c  terram ,  vt  habctur in  principio 

Gcncfis,fccundumThcoIogoscxponitur, 
id  cft,fpiritualem  ,  &corporaIem  crcatu- 
rami&iftacftprima  «5cpraccipua  diftcren- 
tia, qux eft  intcr  creaturas ,  qux  in  matc- 
ria  non  communicant  ,  &  diucrfa  re- 
qiurunt  rcgimi»a  ,  quia  aliam ,  &  aliam 
ordinationcm  habcnt  ,  crgo  J^otcftatcs 
regendi  vtramquc  ncccflhrio  funt  di- 
ftmda:. 

Qninto  facit.  Prima  die  crcationis  mndi 
Deus  creaui  tluce,&  diuift  t  luca  tcncbris, 

&fccunaumgloflat,BibIiorum,pcrlucem 
lignjficantur  ipiritualia.pcr  tcncbras  tcm- 

poraha,crgodiftinguuntur&diuiduntur 
pintuaha  k  tcmporahbus,ficutdiuiditur 
I  ^"^^/^"cbris:  ergo  potcftatcs  vtriufqj  rc- 
I   guninisfantomnino  diftinaic.-quiadicit 

I 
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Apoftolus,qux  participatio  lucis  ad  tenc- 
brasrquafidicatnulla  crgo  non  eft  veru, 
quod  vna  poteftas  rubfi  t  alteri. 

Scxtbfacit.  Deusquartodicfccitduo 
luminaria  magna  ad  Dccorem  &reguncn 
vniuerfi,fcilicct Solcm  &  Lunam,  quoru 
Vtraq;  officia  funt  d!ftin6\a  &  diucrla,  quia 
Solcmordinauitvt  prxeflct diei ,  Lunam 
verovtprxeffetnoai^fcdpcr  ifta  duo  ki- 
minariaintelligunturdux  potcftatcs,  fci- 
licet  pcr  Solem,inteiligitur  Papa ,  qui  prx- 
cft  in  fpiritualibus ,  6c  perLunam  Impera- 
tor,qui  pra:eft,in  temppralibusvt  dicit  tex. 
in  c  folit^,de  maio.&:  obed.vbi  fic  dicitiir, 
Adfirmamentum  vniuerfalis  ecclefise  fe- 
cit  Deus  luminaria  magna,qux  funt,Pon- 
tificialisauaoritas,6cRegalis  dignitas,  fi- 
cut  ergo  Sol  &  Luna  ia  mcdium  a  pco 
funt  produaa,licet  multum  diftcrant  cla- 
titatc  Jicetiam  vtraq^  poteftas ,  fcilicet  po- 
tificalis  &  Regia  in  medium  a  Dco  funt; 
produaa,iicet  di€erant  dignitate,  crgo  ra- 
tione  differentiae  vna  UQ  lubijciatur  alteri. 

Septimo  faci  t.In  lege  vetcris  tcftamen- 
ti  prxdia^  poteftates  fuerunt  diftina^, 
vndc  i:  in  ca  legc  fuit  duplcx  vnaio ,  fcili- 
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bet  Pon  tificialis,&  Regia ,  &  habeban  t  of- 
ficiadiftindaita,quod  vnus  nondebcbat 
iiec  iinpune  poterat  oflicium  alterius  vfur 
parc,necRegalis  dignitas  in  temporalibus 
fuberat  Pontifica]i,cfgo  multo  magis  in  lc 
f  .gc  noua  didx  poteftatcs  limtdiftindar ,  ita 
quod  vna  quantum  ad  temporalia ,  noi^ 
dcbcat  fubtflealteri. 

Odauo  faciT.Lex  gratiae  rcquirit  maio- 
rcm  (piritualitatcm  in  pontificiali  digni^ 
tatcquam  Icxvetus,(cd  ncminiftri  vetcris' 
legisimpcdirentur  z  cuItudiuino,noluit 
cos  Dcus  habcrc  douuuium  tcrrcnoruxn; 
Vnde  tribus  Lcui  nou  habuitpartem  & 
rcditatem  intcr  alias  tribus  in  diiiifione 
terra:  promiflionis,rrout  habctur  in  libris 
Leuitici,&:lofuc,ergo  multo  minusPon- 
tiiiccs,  &  alij  miniftri  noua;  legis  dcbcnt 
habcrc  vcl  quxrcredominium  terrcnoru; 

Nono  facit.  Qnoniam  fiIuatordix?r,nd' 
cft dilcipulus  fijpra  magiftrum ,  ncc  /eruiis^ 

Dominofuo,necvicariushabetmaiorcm 
potcftatcm  quam  ille  cuius  viccgerit ,  fcd 
Chriftus  quamuis  ha;rcditario  iurc  eflrt 
Dominus omnium , tamen  hacpotcftatc 
vtinoluir,  fcdetiam  oblatam  pcnitus  rc- 
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curauit/icutlegimusloannis  6  cumcum 
quiEL-erct  populus,vt  faccret  Rcgcm ,  fugit 
tanquamcontcmncns,6c  contcmncndu 
doccnsinfatiabilem  voracitatcm  auaritiae 
&ambitionis,fpccialitervicari6  fuodans 
^cmplumnori  ambicndi,  &  multo  for- 
tiusnon  vfurpandi  (ibialiquo  modolm- 
pcratoriam  velRcgiamdignitatem .  ergo 
non  efl:  vcrum,quod  Rcx  fubijciatur  Papx 
quo  adtemporalia. 

Dccimo  facit  iIlud,quod  fcribitur  in  fa- 
cra  pagina  q?  cumChriftoDomino  diccrct 
quidam,  Dominc,  dicfratrimco  vtdiui^ 
datmeamhaereditatem,  rcfpondit  ci  ho- 
mo  ,  quis  me  conftituit  ludiccm  ad  di- 
uifioncm  lupcrvos?  Ecce  Deifiliusfuper 
diuifione  recufauit  iudicium,qui  tamcn 
conftitutus  eft  a  Dco,viuorum  &mortuo- 
rumludcxjcrgovicarius  eiusde  tempora- 
liiurifdidione  non  dcbet  feintromittcrc. 

^  Vndccimbfacit.SucceirorPctri  non  ha 
buit  maiorem  authoritatem  quam  ha- 
buit  ipfe  Petrus  primus  Chrifti  vicarius, 
fednec  Pctronec  caeteris  Apoftolis  Chri- 
ftuspermifit  habere  dominium  terreno- 
rum ,  potius  extremam  humilitatem  prje- 

ccpit 
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tcpjteisrencre&iniiiolabiJiterobfouarc> 
ficurpatetin  EuageIio,crgofuCceflbrPetri 

nulIahabctintcaiporalibusiunTdiaionc. 
)^  Duodccimo facit.  Quoniam  dominus 
intcrrogatus  a  Iuda:is,vtrum  iiccret  cefum 
darc  Car(ari,an  non^rcfpodit.rcddjtcqux 

puntCa:/aris,CaTari,(5cqua;runtDci,Deo. 
crgo ilJa  qux /unt Dei  &  Carfaris , diftinaa 
funt,addcnotandum,quod Papa  non de- 
bcatambirctcmporaJia,in  quibus  nuJIam 
nabetiuri/clidlioncm. 

Dccimotcrtiofacit.  In  commijrionc 
vican^  ladaPctroinon  Jcgirur  poteftatcm 
teporalcm/cd  tatum  IpirituaJcm  ei  fuifle 
commii]am,dummquit ,  Tibi  dabocJa- 
ucs  rcgni  ^ a^Jonim, non  didtA  dominiii 
terrenorum,vndcftatim  Jubiungit  quaft 
li  metiprumcxponcns,dc  (pirituaJi  tantu 
potcftate dixillc ; Qiiodcunqi  Jigaueris  fu- 
er  terram,erit  Jigatu  ^  in  ca^Iis ,  &  quod- 
cunq;  folucris ,  ^^c  6c  poft rdurrcdioncm 
fuam  dixit  ApoftoJis ,  accipite  Spiritu  /aiv 
aaii,quorum rcmifcriris  pcccata  rcmit- 
'tuntur  cis.  In  quibus  vcrbis  /ucccftbribus 
Pctritantum  vidctur  conimifla/pirituaJis 
iunJdidio,(3c  non  tcmporaJis. 
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Dccimoquarfo  pradida  opinio  prOT-  ^ 
.  batur  pcr  tcx.ad  iitcraui,in  c.quoniam.io. 
'  : ;      ibi  etiam  gloiTj n  vcrbo,  difcrcuitjV- 
oiiaiftio  dliputatur^du  dicitur,qubd 
.    dftasoffidavtriufqspotcftatisexercue  ' 
lit.vr  ofte  .idcret,quod  vtraquc  poteftas  ab 
codem  proccffcrit ,  non  quod  vna  pcrfona  ^ 
jU  ■fuoofficiaexerceat,vclgerere  dcbcat.  i 
j       niraduodona,Impcrium  &Sacer-  ' 
civ...L,    <tb  eodcmprincipiofuntjin  auth. 
quo  v  >do  oportet  Epifcop.  circa  prmc 
collat.3.  Cumcrgoiftas  poteftatcslmt  di- 
ftina<c,iurirdiaio  tcmporalis  non  habc- 
tur  a  ?apa,reda  Iblo  DccaUoquin  fi  ab  ip- 
fohabcretur  licite  ad  cum  in  tcmporah- 
busappeilaretur,quodtamcn  iurc  prohi- 
bitum  cft,ex  quo  talia  temporalia  non  c6- 
tingut  fuam  iurifdidioncm.c.fiduob^de 
a  p     .  &  in  c.cauia  m  ,qui  fil.  fm  t  lcg.  Ex  qui 
busmribus  clarecli<:itur,  Papam  nonha- 
berc  iurifdiaionem  tcmporalcm ,  idco  m 
temporalibus  Principcs  ci  no  fubijciutur. 

Dccimo  quintb  facit.  Quicunq,  folmt 
tribu tum  aUcui  non  vidctur  praeefle  in  te- 
15  ooralibus,fed  magis  fubefle,tfcd  Papa  fol- 
uittributum  ^mperatori.  c.  tributum.23. 
^  q.8. 


IN  TrT.  DePvb.Concvb.  si/ 
q.S.&mc.magnumquidem.  ii.q.  i.  ckq 
non  eft  dicendum,  quod  Imperator  auc 
ali;  Rcges  ei  in  tcmporalibus  fubiiciantur 
Dcc,  mo  fextp  facit.  IJlc ,  qui  confirmad 
elca.oncni  altcrius  non  dcbet  ci  fubefle 
dcmrcfcdCaroloRegiFrancisiPapafuit 
datapoteftas  in  fynodo  confirmandi  Pa! 
pam  &  ordmandi  fcdem  Aportolicam,  er- 
go.RcxFrancia;  ci  de  iure  fubcflenon de- 
,cc.c.Hadnanus ,  in 2.6?.diftina.vbidici- 
tur,quod  poft  debellat.oncm  aduerfuio 

rumecclefixRomanx,AdrianusPapacu 
vnmer/a  fynodo  trad.dit  Carolo  ius  &  po 

teftatcm  cligcnd.  Romanum  Pontificcm'- 
ordinandi  /cdem  ApoftoIicam,& digni  a-' 
tem  Patnarchatus,  &infupcr  fci  concefrr  ' 
-nt,Arch,cpiitopos,EpiLpo  ~ 
asproumcas  ab  eo  inucflitura.n  acS 
re.  Hoc  idem  oftcnditurdeCarolo  &  0- 
I  thono  fiho  cius,  primo  Impcratore  Thcu 
tomcoram  cu.  &  facerdoribusconfir.« 
I  ta  f^it  facultas  ordinandi  Pont.fice.T,  t 
.  dand.  mucft.turam  Pr^latis,  qua:  verb-, 

.monftranc,Papamintcmpo'rahb.  no.a 
i  habcrefuprcmam  iurifdiaionem 

Dcamofeptim6,proifta  opinioncf,- 


8i8 


Ber.. 


Cho  ommi n 


cir  icA.  Lu  ....... .^,^^'  naaior.&  obcdicn.  vbi 

dicit  Innoccntius  tcrtius.  Non  ncgamus^ 
quin  Imperator  prxxcllat  in  tcmporali- 
bus  duntaxat  qui  ab  co  rcccpcrunt  tcmpo-f 
talia/cd Papa  &  Romana ccclcda , quicqd  l 
habent  in  tcmporalibus,  pro  maiori  parte 
pcrccpcruntablmpcratoribus/uiiilitcra-  ' 

teccclcfia:,  tcmporalia  bona  qua;  poai- .  . 
dcnt,reccperunt  a  Regibus  &  Principibus, 
ercro  apud  illostanquam  apud  collatores 
bonorum,rcmanet  iurifdidio  tcmporalis 
&  non  apudPapam,cui  fubcilc  non  dcbct. 
Pro  quibus  facit  tcxt.  in  c.licct,  dc  for.cop. 
vbi  dicitur,quod  laicus  laicum  pro  re  ci ui- 
li coram  ludicc  ecclcfiaftico  no  potcft  ^  o- 
uenircnifiindctcdum  ludieis  kculans, 
crs;oPapain  tcmporalibus  habct  rai.tum  , 
fubfidianamiimldiaioncm,6c  ficPapam  ^ 

temporalibus  ,  &  Impcratorin  Ipirituali- 
busnondcbcntlc  immilccre.  I 
Decimo  odauo  adducuntur  iura  ma- 
gis in  fpccie  probantia ,  quod  Rcx  Francix 
17  no  fubijciaturPapa:  in  tcmporalibus.  tpri- 
m6,facit  tcx.in  c.nouit.dc  iud.  vbi  dicit  In- 
nocentius,Non  putct  aliquis,quod  iuri(- 
diaioncmilluftris  Rcgis  Francorumpcr- . 

turbare ; 
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tiirbarc  aut minucrcintcndamus,cum  jp- 
ic  iuiKdiclioncm  noftram,ncc  vcljt,nc  de- 
bcatimpedirc.Etncilletcx.cIaie  dcmon- 
ltrat,quod  Papa  non  habcat  vtrQq;  gladiu, 

ncq;dicaturlbperiorintcmporalibus,qa 
dciiircquisnondicitur  fupcrior^nili  ilic 

adqucmlicctappcllarc/cdaludicclccu- 
lanin  tcmporalibus  non  licctappcllaread 

Papam.vtjnpra:allcgatoc./iduobus,cr2o 
multo  mmus  intcmporalibus  Rcx  Fran- 
cix  dcbct  luiiimoPontificirabcirc 
I    ^^:^;!"io"onofacittcx.in  c.  caul*am- in 
2.QUI  mi)  lintlcgitimi,vbi  ficdicitur.  Nos 
attcndcntcs,qu6d  ad  Rcgcm  pcrtinct  6c 
nonad  ccclcliam  dctalibus  poirclTionib' 
mdicarc, nc vidcamuriuri  Rcgis An2clo- 
rum  dctrahcrcqui  iudicium  iplarum  ad  fe 
aflcntpcrtincrcfratcrnitati  veftrx  man- 

damus,quatcnusRegipoflaTionumiudi. 
cmmdclinqucntcs,decaulh  principali  ple 
mus  cognolcatis.  li  hoc  dicitur  de  Rcw 
Anglia^,qiu  Romanae  ecclefix  f-cudalis& 
celuahs  crt,ergo  multo  magis  dcRcircFra- 
ci^'  vcrum crit, qui in  nullo  pra-diaorum 

pciiitusclHubicclus,vtdicitibigl.invcrb 
ad  Rcgcm ,  quod iurifdiaio  temporalis  6c 

Fff  z 
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Ipintualis  cft  diftinaa  &  diiierfa^crgo  Papa . 

non  habct  vtramqf  iurifdiaioncm. 

Vigefimb&vltimofacit  pro  hacopi-. 
nionctcx.magis  adliteram,in  c  pcr  vene-  • 
rabilem ,  tit.  proximc  allcgato,vbi  dicitur: 
QuodtR-CX  Francorum  in  temporalibus  ; 
{h^eriorem  minime  recognorcat.&  tex.il-  • 
knonindi<j;ctaliquafuprietione.  Et  fidi- 
catur,prout  dicit  ibi  gloft:  quod  verum  cft  : 
de  fado  &  non  de  lure ,  quia  de  uirc  dcbct 
recocrnofccre  fupcriorem,lcilicet  Jmpcra-  • 
torem,c.  vcnerabilem.de clcd.  Rclpon-  - 
dco,iftudfaaumverfum  cft  in  conluctu- 
dinem;qu^tdiatiun{aic^ionem,lcuuidu 

Innocentium  in  prxallcgato  c  nouit.  m 
verfi.nota  cofuetudincm  darciunldidio- 
nem,&confuctudo'panficaturiuri  &  pri- 
uilegio.c.conqucftusjn  vcrbo,prika  con- 
fuctudo , 9.  q'3.  & maxime ifta,qiria cft ap- 
probata&  haden^  pacifice  obicruata ,  ncc 
aPapa,nccabImpcratoreimpugnata,nno 

iuramento&:  padionibus  focdcrata ,  & ex 
temporibuslongiftlmisia  pra::fcripta.  Pa- 
tet  crgo  ex  pra^diais,  Regcm  Franciae  in 
temporalibus  non  debere  fubcflc  Papa:.  &c 
fic  habctis  v tramque  opinionem ,  iuribus 

ratio- 


ClTO.  COMMEN. 


iii 
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crationib.  6c  antoritatib^  firmata.  Vidcam' 
^crgo,c]iix  iftarum  iit  vcriormagis  com- 
miinis  &  potius  amplcdcnda. 

Brcui  tcr,opi  n  io  n  cgati  ua  vi  dctur  vcrior 
&communis ,  rcilicct,quod  ilcx  Francoru 
intcmporalibus  non  iubijwiaturPap2e>ni(i 
in cettis cauHs, in  quibus  pjtcftas tcmpo- 
raIiseftIijbicda(pirituali.Btidc6,ythabca 
tis  vcram  dcmonftrationcm  huius  articu- 
li,tpra:mittitc,quodquxd:       int  caula;  2 
merclpiritiialcs,  qdamcrcuporalcs.qda 
mixtx;Cau(a!  vcro  mcrc  Ipirititualcs ,  funt 
cauljEmatrimonialcs,dc  qbus  loqturtcx. 
in  c.causa.dc oft' dclcg  Itcm,cau(c  decima 
ru,fimonia:,h^ucns. c.ad  .iholc;nda,dc  hxi:. 

c.excommunjcaii-u  ,,.o.L.L,itcm,cau(adi- 
iiortij  feu  (cparationis  matrimoni)  quan- 
TLi  ad  thorum  proptcr  adultcrium.  Itcm, 
jcrimcn  pacis  frad:.r,pcriurij,racrilcgij,&:v- 
Ifurarum,  Iftx  dircdc  pcrtinctad  iudiciuni 
jecclcfix,(S:mulr.vali(j-,dc  quibus  facit  mcn 
i  tionc  Inno.in  d.cnouit.nccquoquo  mo- 
idodcbct  fc  intromittQ»e  ludcx  tcporalis. 
f  Cauix  mcrc  tcmporalcs funt cmfq fen- 
dalcSiSc  languinisjiftas  Dcus  commiiit  im- 
nicdiate  6c  principaliter  Impcratoribus  & 
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Regibus,dc  quibus  ncc  Papa,  ncc  cxtcri 
Prxlati  dcbcnt  fcintroin'trcrc,d.  c.  lb!itx% 
vbidi.it  Papa.   Non  ..^^amus  quin  Im- 
perator  prxcellat  ;  n  tcmporalibus,crgoe- 
tiam  5:  Rex  Francix,  qui  in  rcgno  fuo  dici- 
turlmpcrator.  Sccundofacittcx.ind.c  no 
uit.vbiPapaficloquitur.  Non  putctaliqs 
quodiurildidionem  illuftris  RcgisFraciaei; 
pcrturbarc  aut  minucre  intcndamus.Ter- 
tibfacittex.in  praallcgato.c.  caufam.  vbi 
Papadicit  ad  Rcgcm,&  non  adPapam  pcr 
tinet  dc  talibus  poircfrionihus  iudicarc. 
Quarto facit  tcx  in  c. vcrum.  dc foro com- 
petcn.pcr  qucm  tcx.  dicit  Innoccn.  Quocl|u 
qtiilibct  Dt)minusquantumcunqucvilli-|, 
ciisvelrufticus^fupcrrebus  fcudalibusha-'. 
betiurifdid  onem. 

Caulx  mixt2e,funt  tcporaIcs,qua'  habcti 
qucdaconnexitatcmcumfpiritualibus,^- 
cut eft caufa fcudalis , quae dc  fe cft  tcmpo- 
ralis ,  potcft  tamcn  habcrc  conncxioncm 
cumfpirituaii  propteriuramentum  vcl  pa 
ftum,  quiaifto  cafu  ratione  conncxitatis 
Papa  polll-t  cognofccre ,  ficut  patct  dc  dif- 
fenfionc  mota  intcr  Rcgcs  Francix'  &  An- 
gliae,dc  comitatu  Pi6\auicnfi,Pa  a  qui  di- 

rccla 
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In  Ijt.  D  r  Pvb.  Co  ng  vii.  825 
redc  iion  poicrattognolccrc  dccaufafcii 
dali.indircdc  tamcn,proprcr  iiiramctum 
vclpadum  poruir  ic  dc  illaiurromittcrc. 
Idcm  dicatis dccaula  doris ,  qux  pcr  (e  cft 
tcmporalis ,  6c  ad  fccularcm  ludiccm  pcr- 
tinct/idciplatantum  agatur :  quando  ta- 
mcn  Lidexccclcfiafticus  principalitcr  co- 
gn  o  f J  i  uie  m  a  t  r  i  m  o  n  i  o,(  i  i  n  c  i  d  a  t  cau  fa  do 
tis  ,  dc  :a  ranquam  dc  accclForia  cogno- 
fccr,(icur  dt-  '  jipali ,  cui cft nnncxa  ,  \  t 
norarur  >  prudcnria^dcdonatio.int. 
vir.&vxcr.c"  x  tcnorc. 

qui  filij  (iiticg.  vbi  h.»bctur  ,  i]i\od  ludcx 
ccclcna^iais  dc  haTcduatc  Jic  r  firrruv 
porali .      -  p<  ii;  i  ognofc-. 
tionci  \.  |u;tcrir.  A'-» 

iiidcni  ddir-'^ 
RcxT 

tioncac^ 

cnimcoi  i 
Sccundi» 

iurildidioncs,(cilic<  , 
tualisjimmcd       ,      ,nliit  ;nr,dc 
jpirituali,qiuCl^nnMs  .A.jK^ 
^  habctur  Ma  \ .    .  .  u.  ,  Pctru  , .  v . 

dc Imperiali icu  tT-poraliiurifdiaoJu  h.i bc 

Fff  4 


JllS 


luicxa 
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$24    Ber.m.  Cho.Comment. 
Winauth.dcinftriimcnt.caur. col. 6.  cir-  n 
ca  principiuni,  invcrli.  quia  igiturlnipe- 
riuiii  de  coelo  Dcus  conftituit.  &  probatur  . 
ctiamproucrbiorum,8. c.in  quo  didtur,  • 
per  mc  Rcges  regnan t ,  &  Icgum  coixlito- 
resiuftadecernunt,perme  principcs  im- 
perant,&  potentcs  deccrnunt  iuftitam.  i- 
demhabeturDanielis,4.  cap.  in  qtodici- 
tur,trinsfcrtRcgna  Dcus  atqs  co/iftituit, 
Sz  nulld  cft  potcftas  nifi  a  Deo,vt  dxit  Pau- 
lus  adRomanos,  13.  ifta  duoprincipalitcr  ! 
ircguntmundum  ,  Icilicet^autontasfacra  ! 
Pon  tificu  m ,  6c  rcga  I  i  s  poteftas ,  (;.  d  u  o .  9  6. 
dift.&in  auth.  quomodo  opoitcatEpifc. 
col.i.  circaprincipium.  Necotftat  fi  dica- 
tur,qu6dim6apopulo  Romjuo  vidctur 
efleimperium ,  vt  habctur  Inft  deiure  na- 
turali  gcn  ti  u  m,quia  refpon  dc:ur,  q  u6d  d  i- 
jfpofitionc  Dci  fadum  fuit ,  fine  quo  fadu 
cft  nihilreftat  ergo,quod  vnaq,  potcft^s  a 
Deo  inftitutafuit. 

Terti^prxmittatis  Quc:d  prxdidasiu- 
rilHidioncs  tcmporalis  &  1/nritualisadin- 
uicem  funt  diftindx  &  fcpAratsc,  patct ,  qa 
homo  conftat  ex  duobus,fcilicet,corporc 
&anima,6c  vitadicitur  diplcx,kihcct  cor 

pora- 
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JN    1  1  1.  Ue  X^VB.  CONCVB.  S25 

poralis  &:[}^iritualis,pi-optci-  cornoralciii 
yitam  conrcruandain,  homo  tcm;  orali- 
bus  indigct,proptcr  rpiritualcm/piritualil 
bus.  Impcratorcs  &  Rcges  potcrtatcm  ha- 
bcnt  fupcr  corpora  &  rcs  corporalcs  ad  vi- 
tam corporcam pcrtinctcs,  polfuntcnim 
&  debcnt  corporali  poenapunire  rcos  Sc 
Icgum  Imperialiiim  tran/grcllbrcs ,  hahct 
ctiam  rcm  publicam  ordinarc,popuIos  (i- 
bi /ubicdosin  pncis  tranquilhrate (cruare, 
defcndcrc  patriam ,  aducriarios  dcbcllare. 
PontifiLes  autcm  habcnt  iurifdidioncm 
ipiritualcm  ,  qua:  ad  rcgimcn  6c  falutcm 
;3crtinctanimarum. 

^  Ex  pra^didis remanct verificata condu- 
10.  Qiibd  Rcx  Francorum  in  tcnif^orali- 
bus non  fubijcitur Papoc ,  quam  vltra  prx- 

tlida,pluribusiuribus&aiuhoritatibusco 
firmo.Primo.  adduco  illud  quod  habctur 

iLucx,22.cap.  tin  quo  dicitur,  Domj  ne  cc- 
Jcc duogladi j  hicat illc dicit  cis,ratis cft:  na 
Iturali gladio  vtuntur  principcs , ficut dicit 

jApoftoIusad Roman.T3.Princcps , non  fi- 
nccau(agladium portat ,  Deicnim  mini- 
Iftcr cn:6c  vindexin iram ci ,  qui malum  fa^ 
mtrdcfpirituaiigladio  dicitidcm  Apofto- 

Flf  ^ 
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mitc&g^adium fpiii.a;,, -^- .  cibiun 
Dei.Gladiofpiritiialivtcba!-  -  Aportoli, 
matcriali  vcronunqViam  Ic^^uul,  qt  ^  '  vfi 
fucrmt^uifidicatur ,  quodcmincntc  pal^ 
fioncDomini,Pctruscum  hnbcrctgladiu 
exemit.&vnius  auriculamamputauit,(cd 
dehoca  Chrifto  fuit  rcpra:hcnlus  ,ad  dc- 
monftrandu,qu6d  Chriftus  nolcbat  qubd 
cius  vicarius  vtcrctur  iurifdi<5Vionc  tcmpo 
raliiquianonlcgiturduos  gladios  abiolU' 

te  fuiftc  Pctro,(cd  vnus  tantumjicut  ci  di- 
xitDominus.conucrtc  gladium  in  vagi  na. 

Petrus  autcm  eft  rcprxhcnfus,  non  quia 
naginandusnoneflctabco  Jcd  quia  cua 
ginauit  modo  &  tcmpore  non  congruo 
quando,fciIicct,  ncccftitas  immincrct ,  ad 
demonftrandun-i,qu6d  ludcx  ecclcfiafti- 
cus  non  dcbct  vti  tcmporaligiadio,nih  cu. 
magna  dclibcratione  &  ncccftitatc  Appa- 
retergo  .^]Uod  ha:  potcftatcsfuntadinui- 
cem  fcparato;  &c  diftind^? ,  ncc  dcbent  fc 
mutuo  pcrturbarcs  quia  ficut  Rex  non  de- 
bet  fc  dc  fpuituaUbus  intromittere-,  ficc- 
tiam  nec  Papadc  tcmporalibus ,  nifi  in  ca- 
fibus  iupra  fpecificatis  Pro  quibus  iacit  tcx 

iwc. 
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inc.ciimadvciLim.96.di/lin.vbi  habctiir, 
quodlmpcrator  non  debcr  arri^cre  iura 
ponrificatus ,  n ec  Pon ti  f ' ^ '  n  o m cn  Im pc- 
ratoi-iiivuirpai.,  4uafidi.  ...  ,quicquid  di- 
Iputandovcllitigandodicatuntamecum 
|d  vcritatcm  diffinicnda  vcntum  riicrir,de 
l^cntduaepotcftatcs  rcmancrc  duhi. 
ficutdiuinitus  funt  inflitutx-.  Siersro  ii\x 
diKTiun/diaioncs  /Imt  diilindxin  diucr- 
fispcr(onis,crgonon  cll  vcrum,qu6d  Rex 

Francic /ubiiciaturPap?,apud  qucnuuilla 
cltactualis  authoritas  tcm  ;^oralis. 

Sccundoprobatiu-  C),,iaChriiu..  lu  ni- 

IhtLitioncIpiritualispotcihuisnullumco- 
miht  vcl  potius  pcrmilit  dominium  tcr- 

rcnorum,vthabeturMatt.i6  vbi Cliridus 
vicanumruuminftituit,(cilicct,Pctrum& 
eius.rucccnbrcs,dum  dixit,Tu  cs  Pctru^  & 
lupcr  hanc  pctram  xdificabo  ccclcflam 
mcam  ,  &porta[rinfcri  non  piieualcbunt 

aducraiscam,6ctibidabodaucsrcrnicoe. 
Jorum,&  non  dixit,&  dominium  tci  i  .no- 
ru.Rcuoluitc cuncaa fcriprurx faci a:  volu- 

mina,nuquainucnictisApo(lolosfcdil]c, 
vt  dc  tcporahbus  iudiearcr,aut  pctijfsct,  vt 
^cgcs  cV  Principcs  cis  in  tcporalib^^  lubijcc 
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S28    Bekm.  Cho.  Commen. 
rentur,aut  de  his  huiurmodi  rclpondcre 
dcbercnt. 

Tertio  facit.  Quia  non  maiorcm  pote- 
ftatem  excrccre  debet  Papa,qui  vices  Chri 
fti  gerit,quam  Chriftus  cxcrcuerit ,  nec  re- 
periturfcriptum^quod  Chrillus  hac  pote- 
ftate  tcmporaU  vti  volucrit ,  imb  fibi  obla- 
tam  rcfugcrit/|Cxemplo  fuo  cuidentcr  ofte  j 
dens,talem  poteftatcm  vicarium  fuum  dc 
ber^:  refugere  &  non  ambire ,  ncc  fibi  Im- 
peratoriam  maicftatem,aut  rcgiam  digni- 
tatemvedicare.EcccDominusnoftcr  I E- 
svs  Chriftus Rcx rcgum, &Dominus  do- 
minorum  rcgale  rcfugit dominium,<3c  ta- 
cinorofum  faftigium  rccufauit,  qua  rario- 
ne,&authoritate  Papa  cius  vicarius  vcn- 
dicabit  fibi  culmen  vel  nomcn  rcgia:  di- 
gnitatis?Aftumptum  probatur,quiain  paf 
fione  fua  interrogatus  fpcciahtcr  a  Pilato, 
fiR.exeflct,vtpatcntcr  oftcndcrct  inarti- 
culo  mortis,qu6d  nolcbat,  vt  cccl  cfia  vte- 
retur  taU  poteftatc,rcfp6dit ,  rcgnu  mcum 
noneftdc  hoc  mundo.  qnx  vcrba  dcno- 
tantPapam  non  habere  iurifdidioneaut 
poteftatcm  temporalcm. 

Quartoprobatur.  Quia  non  maiorem 

iurif 
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InTit.De  Pvb.  Concvb.  Iszp 
iunfdiclioncm  &aurhoritatcm  habcredc 
bctiucccffor  Pctri.  quam  habuit  ipfe  Pe- 
trus primus  Chrifti  vicarius ,  icd  Chriftus, 
tam  PctrOj  quam  ca^tcris  Apoftohs  potc- 
ftatcm  dominium,5ciuri(cii6bioncm  tcm- 
poralcm  intcrdicit,imo  cis  cxtrcmam  pau 
pcrtatcm,indicit,diccns ,  noJite  poflidcrc 
^u-um&argcntum.  Proptcrquod  ipfi  A- 
poiloli,  volcntes  inuiolabihter  obfcruare 
pra:ccptaChnfti,gIoriabantur  tantiimdc 
extrcma  paupcrtatc  ,  quantum  cupidi  & 
ambitiofi  iblcntgloriari  dc  opulcntia  tcr- 
renorum,vndcBeatus  Pctrus  laitantcrdi- 
ccbat,argcntum  <5c  aurum  non  cfl  mihi/ 
Videtis  igitur  quomodo  Chriftus  prxcc- 

pit  Apoftohs,vt  tantum  de  fpirjtuaiibus  6: 
nondcicrrcnisie  intromittcrcnt:  fcicbat 
enim  ,  quod  temporalia  pcrturbant  ani- 
m  u  m,diarahun  r  in  tcllcaum;  &  mcn  tcm 
dcmcrgunt  ad  infcriora  ,  ncc  potcft  quis 

inrcdcrerpiritualibus,quireimplicatrecu. 
Jaribus.d ccum ad  vcrum.  96.  dift.  Vnde 
dicir  Apoftolus,nemo  Dco  militans  im- 
l^licct  rclccularibusncgotiis.&dicit  Am- 
brolius.  Qui  tcrrcnis  occupantur,/cire 
diuina  non  poftlmt ,  quia  tcrrenadiftra- 


r 
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S30  Ber..  Ciio.  CoMxMEN. 
hu  n  t  nn  i  mam  A  a  coelcftium  contcmpla- 
tione  .  >  LUtbant.  &  fic  non  oportct  ani- 
livn  nPapiEad  rcgimcn  tcmporalium  in- 
curuari  Exquibus  patct,  quod  rucceflbri- 
bus  Bcati  Pctri  non  cll  conccflum  domi- 
nium  tcrrcnoru,ncc  tcporalis  iurifdiclio, 
Qj^iinto  tbrtius  probatur.  RcxFrancice 
n^'-^  nb  hominc,(cd  a  loloDeo  immcdiatc 
,  oflldct  rc2;num  fuum.  1.  Dco  no* 
bi:  '^^-i;c.&c!cr.  non  autcm  tenct^ 
Pa^.a  ncc m  quantum  homo,nccin quan* 
tum  vicarius Chriili  cfl,  quia  RcxFrancix 
ncmincm  recoi^nolcit  vt  fuperiorcm  ,vt 
jn :  rcallogatoc.pcrvcncrabilcm  habctur, 
qui  tcx.Ioquiturrclpc^^n  tcmporalium.Et 
fi  dicatnr,hoc  cfl:  vci .  fado ,  lcd  non  de 
iurc  Rcfpondetur ,  quod  hoc  fieri  non  de- 
beat  ca  ratione ,  quia  Franci  nunquam  fue 
runtfubicdi  ,  ncc  hnpcratori ,  nec  alijs* 
Quod  probaturexantiquis  hyftorijs:  nani 
poflcucinoncm  Troia^ . dnodccinl  miMia 

Troian-^-     ,  c..  ^    .innonia  ^  .  ..v.- 

nc  ""  '        -M);--^      Sicambri?.''^  ^'■^■-j 
fl:ruciuci»,pcriiuiuci unt ibi  v(q5  ad  u  >1 
ra  Valcntiani  Impcratoris,  (cmi  erRoma- 
no hnperio infcfti , & qa tributa  Romanis 

lokic- 


i 
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^bliicrerccufabantjcxpulfi  fuerunta  didlo 
Valcntiano,«5c  iuxta  niorcni  aliarum  na- 
tjonuni  habitaucruntiuxta  rcgnuni  in  c6- 
finio  Gcrnianiiv  &  AUamanix ,  quos  cuni 
muliisprxliispollidcm  VaJcntianus  tcn- 
tairct  fibifijbiugarc,  ncc  aiiquatcnus  ^  o- 
tuifict,appcIlauitcos  Francos,id  cll,  fortcs 
fcroccsA  tdccIaratal.in  pragmatica /an 
aioncin vcrb.Ron  anorUjf&Galliahabizj 
tanrcs,caqiFrancianiappcilantcs,nccRo- 
manis nccalijs  quibuscunqj  volucriltcfic 
fubciw.;;<Scdato,qirapa:  vcl  hnpcratori  ali- 
quadorn         !(bic(fV,vn->ron  nff?'  r^,atnus, 
^  ''^'pa- 

.['l/US 

uiae-  24 


fc 


lCOiil 


a  c.at        cjuia  in  vcrC 
anam  ccclcliom  non  ni(]  cc  n 
^cnj;  tra,depra'/cr. 

oioDco&noai^a- 
'f  a  rcn rar  r-  lui ii  /u u,hoc dcmof^r  - 1 r?r  xn 

rar?onihM-r'nincfl,facra  vncf^i-  tM^iYq 
imiila.o,n?^P       FrancijrfcL. .    v  | 
nistcmi       usvnguntur.  Secilda.  ho.cic- 
monftrant  notoria  &  manifcfta  miracuia. 
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qLixdicr''  RegesFranciae  in  toto  re- 
gno  clarcicunt :  quoniam  in  adoptione 
rci^ni  fihus  iure  hasreditajrio  fucccdit  patri, 
fic  etiam  quafi  iure  hx'reditario  alter  alteri 
in  fimili  ootedate  faciendi  miracula  luc- 
ccdir.  r.  rr-  T ratio  hoc idcm  probat, boni- 
tasviicw,  v.v.:tasfai..o,  ^deuotionis  fetuor, 
finccrirasfidei  Chriftianx,qua:fcmper  in. 
Rcgibus,6cin  regnoFranciae  prx  ca^teris 
regnis^&Rcgibns  viguit.  Ex  prxdidis  re- 
manctfirmataconckifio.  Qiiod  in  tem-  J 
porahbus  Rex  Francix habet  omnimoda  l 
iurifdictioncm,qua  nec  a  Papa,  ncc  a  quo- 
quam  aho  recognofcere  dcbct. 

Ncc  obftant  ea,qua:  pro  partecontraria 
adducutur.PrimbjUon  obftat.quod  Chri- 
flus  fucrit  vfus  vtraq;  potcftatc,  cijcicns  de 
templo  ementes  &  vendentes.Quia  rcfpo 
dcturduplicitcr.Prinio,  quod  idco  hocfc-. 
cit,vtip^^^'do  oftenderct,quod  vtraque 
potefti'        r>dem  fonte  proceflcrat.  Vel ,  |' 
fecundo  aiiici  refpondctur,quod  Chriftus  ' 
quamdlufuitviator,  iurildidionemtem- 
poralcm  nufquam  cxercuit,fedibimagis 
ofticium  faccrdotalc  vokiit  exerccre,qua. 
temporalem  iuufdiclioncm  :  nam  illa^ 

tcic- 
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rcic<Shociiicntium&vcndcntium  dc  te- 
plo,magis  fuitaaus  iaccrdotalisquamR- 
alis^&ricfuit  officium  illius,cuiuscfttc- 
lum  mundai-c, /purcitias  ciicerc, mcrca- 
loncs  &ncgotiationcs  tcrrenas  pror/us  ab 
-oexpellcrcvtpatetej^WiibisChriftidice- 

is^auferteiftahinc&nofitcfircrcdomu 
attis  mci,domiim  negoiiationi:,. 

Non  obftat  ctiam  quod  didiim  eft  dc 
©nationcflidaecclcfoRomanarncrCc^ 
antinum.  Qniarcfpondctur,quodnon 
^valuit,quiafuitnimisGxccfllun  6cimmcn' 
fla  phiribus  rationibus.Prima ,  qiiia  vaJe 
3fct,non  dicerctur  Imperator  fcmpcr  Aii 
'5uftus,quia  cius  propofitu  cflcdcbct,  /cm- 
))craugerelmpcrium  5cnon  minucjrc  Se» 
xundaratio,quiaImperatorcftadminiftra 
iorhnpcrii6cReipublic^,(bdadminiftral 
.toribus  deiure  interdida  cft  ahcnatio,  nifi 
tx  magna  &  graui  cau/a.  Tcrtia  ratio,  quia 
Conftantinus  non  potuitprciudicarc  Ihc- 
cflori  bus,q  ui  n  rcuocare  pofli  n  t ;  q  u  ia  par 
pparem  non  habuit  Imperium.  Quart^ 
tio,quiacadcm  rationc  qua  Coiiftanti- 
nus  potui  t  dare  vnam  partem ,  fucccflbres 
oflcnt  darc  aham  ,6i  fic  dctruncarctur 


■m 


f54  Berm.  Cno.  CoMmen. 
Impcrium.  Vcl  alitcr  rccundimi  legiftas 
refpondcri  potcft ,  quod  dida  don atio  va  - 
luitjtamcn  ccclcfia  non  fuit  in  poircfiionc 
nifi  illius  tcrra:  &  portionis  qux  dicitur  pa- 
trimoniumbeatiPetri.  Prseterca  donatio 
illa  non  potuit  valcre,  quatum  ad  illos,qm  • 
non eran.  fubicdi Imperio :  quia  non  po- 
tuit  darcquod  fuum  non  crat^Franci  dutc 
non  erant  fubicdi  Imperatori  proptcr  prx 
fcriptionem  longiffimi  tcmporis,quc  cur- 
rit  contra  Imperatorcm  &  Papam,vt  fupe- 
rius  detlaratum  extitit. 

Simiiiter  nonobftat,  qnod  Zachaiias 
Papa  dcpofucrit   Cliildcricum  Rcgcm 
Francise.  Qoia  rcfpondctur ,  quod  nun- 
quamlegitur,quodaaualitercum  depo- 
fuerit,fed  tantum  dcponcndum  conki-' 
luit.vt  dicit  glolT.in  d.c.alivis,in  vci  bo ,  dc- 
pofuit,i5.qua:ft.6.  Intcrrogatus  cnimfuit 
PapaZachariasquispotius  rcgnarc  debc- 
ret>vcUllc,qui  agcrct  rcgni  ncgotia ,  vcl  il- 
le,qui  non  agerct,refpondit;qu6d  primus, 
quofaao,RcxChildcricusdcpofitusaBa- 
ronibws,Pipinus  ordinatus  6.inun«!^us  fuit 
inKcgem. 

^7    ,  Vcl  alij  dicunt  ,  t  qi^iod  Childcri- 

cus 
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fus  nionaftenuni  .  vitam  monachi- 
cam  afl„n,pf,t.Bato„cs  autcm  rcgni  (bper 
elca,onc  Pipini  dubitantcs ,  an  cis  jfci' 

tumcncthocflKetc.conruluctuntzl 
chanam  Papam,  qmitaconruh.itfacicn- 

dum,l,ccthneconm.oPap.Batoncsre- 
gn.  hoc  faccrc  potuiflcnt ,  vt  mfra  di- 
cn  m , 

oSi°''^" ^«■'•''"■^Sans  Bo,iifaci/ 
Ottau,, .  cu,uscaputcxo,d.tur,vnam  /hn- 
a.tm,qi,a;d,c.t,  q.,^,din  rummoPont,fi- 
cceftvtctqucgladius,iti|icct,fpirituah,& 
tcmpo,ahs,&q.,odno,,iblu,;'^in  abi^^ 
veru  et,am  in  aau.potenua  erat  apudS 

nTu,npont,ficcm,nonfoiumcontraR;! 
gcm  l-tanc,x, vtpatet. in  Childeticofiho 
D  gobcrt.  depofito ,  vcn.m  etiam  con 
Impcratorem ,  vt patet  f  in Federicol.n 
pemtorcquiiBonitacioOaauofS- 
pofi  us  c.Apoftol,cx.dc(c„tcnt.&,eiu. 
sd^cat.lte,ndeCle,r.e.ucQu,„fo,ni 
Henncm  Impcratore.n  cx^mmuniS 
iHt,clcnien.  paftorahs , eodem  titu.diu?J 
Ambrofius  Epifiopus  tantnm,  TJ  eodo 
iiu  Impcratore  cxcomunicauit.itcm  abc. 

Ggg  3 
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Conftaiitinus  Impcrator  fiut  depofitas,& 
in  Carolum  MagnumRegcmFrancix  fuit 
tranQatum  Imperm.crgo  vidcbatur,quod 
Papa  in  Regcm  Francia;  haberet  mri.di. 
aionem,quia  difta  cxtrauagas,  vnam  .aii- 
aam,illumaftrinsit. 

Ad  diftam  extrauagantcm  rclpondc- 
tur.Quod  illa  extrauagas  fuit  rcuocata  pcr 
Clcm^ucm  Quintu.qui  declarauit,quc.t 
RcRcsFrancix  non  cenlcantur  magis  at.ri- 
ai  &  obligati,  quam  crant  antc  d.aam  cx- 
trauagantem.vnam  fanaam.  Vcl  alitcr  rc- 
fpondctur,qnodilla,proccditm  mat-'^ 

tteccati,  fcu  rcfpcau  Ipiritualmm ,  &  nou 
rclpcautcmporalium,vndcineiscontra 
omnesctiamRegeshabetiurifdiaioncm. 

5caliaiui-aluperius  allegara  loquuntur  in 
matcria  peccati,cuius  rationc  Reges  &  Im 
peratorcs  Papx  fubijciuntur.  Ad  hoc  quod 
dicAatur,?achariasPapadeFOl«itRcgcm 

Ftancioe  alitcr  relpondct  Igncus  icpctit  1  a 
IMena.videliGet,qu6d  Childciicus  fiiius 
DaeobcrtiFrancix  male  verfabatur  in  ad-  > 
miniftratione  regni ,  tanquam  eftoemma' 
tus  proptcrcii  pcpulus  pctijt  aZachana-l  a- 
pa,vt  Childcricus  deponcrctur,  &  darctuc 
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In  Tit.  De  Pv-       .  v .  ,  . . 
pi  Pjpinus,nc prudvf  •  i   . » />(1lis  ,  {lultitia  u.- 
terius  abfbrberetur,  idco  Zacharias  popu- 
lopetcntiPipinuni,conicnrir,  vt  populo 
fatisfaccret,pcrhoc  ramcn  non  potcftdici 
dciurefuifleproccniunjrcdmagis  ad  nu- 
tum  populi  contrgi  lcgem  Dccuxionum. 
C  de  pocnis.  in  qua  dicitur ,  tquod  ad  cla-  40 
morcm  popuU  Przelcs  non  dcbct  iilicita 
perpctrare  ,  led  Zacharias  magisdcbebat 
adhiErerelcgibus ,  quamclamori  popuJi. 
Ncc  obllantaliain  contrarium  allcgata^c;- 
bus  faciliter  polfct  refpondcri ,  qua:  tamcn 
^brcuitatiscaudioniitto.  Exquibus  patct, 
.  pontificcs  in  Regcs  Fracix  non  liabcrc  iu- 
rilclidioncm  tcmporalcm. 

E       V  L  L  V  A  i      Qjr  A  L  F  - 

cv^riC^^  inferant  itKpedrmentum  q.iocunc^^ 
qUiifito  ftraUtts. 

S   V  M  Al  I    V  M. 

/   Turlmntes  iu^ifdiEiioHe^n  ecclcflafticim  per fe 
vel  per  alios  direnhvel  per  <ih<^nem,& dan 
tes  conflium.aHxii         fxk^rem  iffo  i^^  ; 
refnnt  cxcommumi 
Ste  tex.faci  /.iiliiin^,  r.ifl:ellancs-, 

tpoteftatesfcCi!  jrjicHc^h 
ne  tepovalem  oiitiuefitej ,  qi;  rofiiiL 


I 
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«3S       li  E  i<.  M.  C  ii  O.   C  O  M  M  L  is , 
auxilio,conlenru,iLiUaniinc  >  atq;  fauorc  iurif- 
didlionemrpiiitualeui  fatagunt  perturbare&: 
extirpai*e,(jui  etia  monitionc  non  p4a;mifla,in 
curruritrciitcntia  maioris  excomunicationis, 
velut  (acrilegi.  c.  conqueftus,in  verfi.tanquam 
facrilegi  funt  aaathematizati,clc  foro  cop.  &c  c. 
feculares  Iudices,in  verbo,cenfuracccleiiafti- 
ca,eo.ti.lib.d.Vnde valerctftatutu  fadum  pcr 
Epifcopum,  quod  turbantcs  iurildidionc  cc- 
clefiafticara  fint  cxcommunicati,&iftud  fequi 
tur  Hcnricus  dc  Bottisin  tracftat.fynodaiiin  3, 
par  te  circa  mediu  pdmi  articuli.  £x  quibos  pa- 
tetjqjquiturbant  vcl  impcdiunt  ccclcfiaftica 
durifdidionc  perfe velperaiios,dircdlo vclpec  I 
obliquam,<5(:quiad  illud  daDtconfiIia,auxiliu  | 
veUauorem,eoipfo  funtcxcomunicati,c.pen.  ; 
& c.fi.de immunitate  ccclcn2tu,lib.^.& pote-  i 
ritiudexillum  punire,  quifuarn  iurifdidlione 
turbat.Spe.in  ti.de ofti.  om.iudi.in  §.deferiuc, 
infi.&  Guid.P.i.fing.^^$.incip.Iudcx. 
Q_r  I      R  A  fl  O  N  E    O  F  F  I- 
cij fni  aduerpM  fuhditos fnos  p  ro  hainfnodi  conc  n  - 

(n: :c.t;i , a liis cafibm fhi  k  ih re 
permijfisi  procedant. 

S  V  M  M  A  ^  J  V  M. 

1  Prajidis  0 fficisn}*  efi pftr.^ ,  t e  p  rouinciam  m^lis 

hominibtu  ,  (fr  adKegem  f^eUat  adHltena 
pnnire. 

2  Superiori egredienti  oJjicMmC^  eins potcfiatem 

non 


\ 
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In  Tit.De  Pvb.  Concvb  $sp 

nqnefi  obsdiendnm. 
3  Trs.ceftoftpenori4 <j^:od fit extra,  tndicmfinoH 

(peti atdd  eim  ojfu.tu.notcnetttr  qtiis parere, 
4-  Spiiiditm  nalU  modo  tenetnr  oudtre ftpcrioris 

pr£cepto  contrafst  tm  confitenttam. 

QVoN  lAM  t  iicucadnliiciuin  prrertdis  ^ 
prouiuciapurg.ire  malis  homi- 
iiibus,&:  ad  Rcgem  adultcfiapuuitc,  & 

im^iosdeierrapcrdcie.c.Rtxdcbet.i5.q.j.fic 
cria ad  officiu  Epifcopi  perdner,  omni  ftudio, 

mulieresiuxutiosc  viacntes,a  cunforiio  fuoru 
cicncoram  ^xpciicrc.Ht  in  ifto  caru,&  aliis  iu- 
rcpcrmillisrubdiiitcncnturEpircopo  obedi- 

re,treciisiirupcriorproccdcndocontracleri-^t 
cos  oHiciu  &  dus  porefhte  egrcderenrnr,  quo 
csru,n()  cllet  dc  cafibus  a  iurc  pcimiffis,&  ine- 
ic6  ci  non  eilec  obedicndu,vr  cll  glo.in  rcciik 
non  vid^^rur,§.quiiu(ru.ff:dc  rc-.mr. &  Inno. 
inc.adaares.actcporibusordinandoru.vbi  di 
cic,t<lu6dpr.Tc.-ptolupcnotis  quodiit  cxtraf 
sudicium,  a  non  i pcdiac  ad  cius  ofiicium ,  noa 


>   -w.  w**  3 

etur  quis  parere,  quod  didl  u  rcquiturDeci. 
iaconij.7z.incip.vi(;^pundo,in  i.vol.vbiallc- 
g  ic  Ant.de Bucr.ind.c.ad aares dicenre,tquod  ^ 
lubdirqs  nullomodo tenracnr  obedirc  fuperio  ^ 

nsprccepcocoutraconrcicntia,quianoncircc 
dc  calibus  a  iure  p^rmiflis. 

E  T     C  r  Af     O  M  N  E      F  O 
mcAti9nu  inmen  h^e  Dmtmt  frohiUtm  fit. 

Ggg  4 
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o  Bekm.  Cho,  Commen. 


S  V  M  M  A  R  I  V  OH. 

1  Fo  rrjica, ri  ntilli  imptine  conce^itur. 

2  ConcMnatM  m  lege  nntumU  fn prohibittu . 

5  ForniCiitio JJmplex  l.pojititfa  nOii  erat ^hihita. 
vf.  hts  naturale  acctpitnr  rntriplici  drfferentia. 

j  Coctilfinatiu  abfoliiteiHre  canonico  esl  impro- 
batm. 

6  Sacerdos  nsnpotef}  ahfoluere  concubinariunf  fi 

A fe  non  etictat C9ncubtnan%:quia  non  vide- 

tur  contrttM. 

7  ConcuhinatmperUgemajfnntpfttnonten. 

S  Itwe  naturaliprimAUo  omnes  miflebaturliberi. 
9  ConcHbinatuiittrepofriHonon  e^t  exprcfic  rc' 
pnbatus. 

QV A  lege  nunqua  forr^icari  licer>vt  dicir 
Apoftoius  ad  Conii.i.c.6.Fagite  forni- 
jationem.  &  idem  acl  Ephef  5.  Fornica- 
tiononnominetur  invobis,  ficut  d^cetviros 
fana^os.  Et  in  pluribus  allis  locis  facraE?  fcriptu- 
ra:,p rout  latc  di tom  fuit  s.in verfi.  &  alios  no 
I  publicos  concubinarios.Hinc eft,  fornica- 
ri  nuliiitxipune  coccditur.c.foi:nicaii.  SS.dift. 
& inr.nubendi.in fi.iy.q.i  quoniam  fornica- 
tio  videtui-  fuiire  prscipua  cauCi ,  propter  qua 
dominusdiluuio  de!«Krir  mund6,  vc  h^bctur 
Gcnefis  ^.c.omnis  quippc  caro  corruperat  vi- 
tato faam.Legitur etiam  ludic.i^.c.cu  fequ.q) 
occalione  vxoris  Leuitx  a  viris  BcUal  in  Gabaa 

B  enia- 
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In  Tit.DePVb.  Concvb. 

cniaminincredibililibi.iiiiis  fiu-ore  vexac« 
:ci  fi  fu  nt  pl ;  ifqua  ) .  m  i  ha  li  o  m  in  u ,  &:  G  c  n .  1 8. 
vd^ium  InxiuiiE  pcffimum  ade_6 infccecac  So 
domiSc  Gomoravr  claviiorientadDominii^ 
&:dece  iuftiin  cis  non  funtinuentijtjui^a  ciiam 
Angelbquimi£lifaeranr,vtprobflreni,an  cia- 
Ipiorem  qui  ietat  ad  dominujOpcra  corapltTuiC 
'cnr,id  ftuprum  vioientcrimpetebaatur,  vndc 
ncrito igae  &rulphure  ciuitatcs  iil;E  confu/ij- 
j>t«  fuQtiHabetur  etiam  de  feditate  hni  (s  for- 
nicationis  2.  MachaK.c.^?.cj>  repore  Ai 
eplum  hixurii  gcnriii  couicllationibus  ^ 
tantium  cum  merctricibus  erarplenum,iacra- 
tifq;  a^dibus  muliercs  vltro  fe  ingerebaacbre- 

I  uiterdicamusproutdicitur  Maci  ^oiritus 
immnndi  loca  immun«J  q 

fornic^itionemlegcdiuin<i  eile  ptohibiram^ 

Huncdetribus  vide^idueR.  Priano,a»- deiu 
re  Paturali  concubinatus  iir  prohibitus.  Secij- 
I  do,an  de  iure  canonico.Tertio,c]uid  de  iure  ci 
jHili.Circaprimum,vtdeturquodlitpermi{Itis 
1  infpeao  iurenacurali,  c]uo  concubinarus  non 
c :  i  crat  prohibitus,c]ma  illo  iure  omnes  nafccba- 
L  i  turlcgitimi.§.hceat.in        fiiij  mox  vt  proce- 
c  j  debant,fiebauclcgicimi,iaauth.quib.mod.ria. 
«"  J  efh.Iegit.col.6'.necetia  ralis  cocubinatus  iure 

ciuilieratimprobatus,vtcocIuditBaiT.pcr  g». 
inl.inconcubinaru.ff.de  concub.a^;  Canr.nia<j 
J  inc.Iator.quifil.fint.leg.i'^:  in  c.cu  fit.d  i-oto 
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«42      BeR..   ChO.  CdMMEN.. 
copet.quod  ide  tcnmt  BaUn  auth.iiccr.C.d 
natur.libe.&ifta  vidctur  efle  cois  opin.lecua^,. 
3  dum  quofda.ind.ij.fi  quis  rogatus.fergo  n^ul-] 
to  minus  vidcturim^batuslege  natuiiiii,  quial 
non  videtur  eirc  contra lege  natura:,vt  patec  cjg  - 
duobus.PrimopCi  tcx.in  c.q>auccm  ^i.q.^.vbi.. 
dicitur,q>  Abraain  &  lacob  proptcr  vxoiis  ile-  .. 
rilitatem  ingreili  ilinc ad  ancillas ,  dc  in  hoc  no: 
creduntur  aliquid  cgilTe  contca  lcgc  natur  a:,er 
gofatisclarevideturq)  concubinatus  iurcna- 
turaiificpermiiliis.Secund^  pater,quiaiuspa- 
litiuumprofedumcftanatiuaii  legejt^^^^^^^r'  ■ 
nicatio  iimpJex  k  lcge  pofitiua no  crat  prohibl 
ta,im6  potius  in  pcEQam,recundu  antiquas  lc- 
ges  muiieres  lupanaribus  tradendx  ccndcna- 
^antur,ergovidebatur,qu6d  concubinaius  le; ' 
'^e  naturah  non  erat  prohibitus. 

Ahj  autem  fueruncincotrariaopinionedi 
centes,  q>  im6  vidctur  e^Te  contra  lcge  natura». . 
Pximo,q,uialiber!  qui  ex  concubinatu  nalcun- 
tursfecundu  omnes  legcs  vituperabiics  repma 
tar,vt didu fuits.de f[niriis,fcd  Ci  iure  ciuili c6  * 
cubinatus  eifet  pcrmiilus,  libcri  defcendenccs  T 
cxiilojtalcsrior.  rcpiitarcntur,  ergo  eftcotraf 
.kgem naturx.Seciindo patcc,  quiamatrimo-- 
nium  eftnaturalcfedhocaoneircrsil  (inepras: 
iuiicio  legis  uatiacx,  poftct  komo  coiungi  mu  1 
.lieri  pra:ccr  matrimoniu,ergo  reftat,q>  habere 
^cncubmameft  contraiegcmnaturiE^  i 

Breui 
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IN  TlT.  DePvb.ConcVB.  843 
Bccuiterfup.ftoarticuL  B.Thom.s,&B. 
Ponaucntura.quos  rcfc.  t  &lt  quitur  de  Turre 
•rematain d.c.quud  au: c ,  diamt Thcologi 
acc,p.untiusnatun.leiatripiic,c,,,alitat.  ' 

tPnmoi,u„atur3led,citur,^ut,d,>,kyc. Scm  4 
Euaogeho  coti:ietur.&  iita  diffiniti    "  " 

tura.,sponuurioprincipioDect«:  .Ur 
ge  fecuudu  i.lud  ius  uaturale  pn ^ere 
concubiaam ,  crat  contrakgc  Sc  cu.«.enum. 
» <iu.bus d.c,tur.non mechf bcris.iuo -l.o pr» 
cepto  omms  coitus.cxcepto  matrin.orial, .  e- 
rat  proh,o,tus.„  kgc.vt  l.>abeturexodi.o.c.& 
Matt.j.Sccundu  a>c.t.nelIciusnaturalc.quoa 
vocatur  propr.u.&^prie  dicitur.  quod  ei^coe 
.  om,,,um„at,on,l.ii„lo  modoacc.p.cndo.co-- 
.  «:"L'"«us,urc,,a,uralieftproh.b.tus,  q,uail- 
,  J      I"''"'-      '^"^i^S^  >  4UO  J  debito  fi..i  „i 
I  ell coa:n„r.s,ciu,a bn,s,.  ad  que" „.uura  tendit 
ex  cocub.tu,eft  proIes.&  l.berorum  educano 
>  qm  .g.turahter  v, concubitu  co„t,a  fincm 
a„acura,nte„tam  ^-cere  cotranatu- 

am  fed,ilequ.h-         .uUma.  uon  qu«it 

m.ho,d,,,e&dc......,.,e.„i„c„itu,>p\C 

c  mcomaa.cn.. ,.,„rfA,o„jj    ^^^J  » 

P  ca  bono pr..  . .  matrin.onium  .JicituD 
i.icl.mdua  leu  .nfcparab.lis.£o,u.,ttio,i-ed  ia  for 

„.cat,o„e,farmcaspcraaahbidi„equstitfa- 
I  ga,  ,&  vcrecundatar  ex  tali  coic,  fc  babere.p. 

Ie,e.l.habcretilia„:.„.,lteducare.im6q4 
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BEK.M.  ClIO.  COMMEN. 
ncgat  eife  fuam.ergo  clarc  appacet,q»  qn  uis  n 
turak  propric  accipirur .  e6cubmat.is  illo  lur 
;eratprobibicus.  Terti6ius  natufraleacopiturf 
proprifrime  .  &  dicituriUud^  n?itura  docmtl- 
otnuiaanimaliaj&ifi 

naturali  prohibicu  no  erat  habc  nciibiqa 
prout  apparec  de  tnulns  br utis  aniraahbus.  ? 

Circakcundamdubtu.AriCocubinacus  de 
iurc^aiiDnicovid^^tt^irimprobatusfViderur^ 
non,pro  quoaddi  .  ..>bisauostextus,ioc.is, 
quin6habetvxorem.34.d1a.vbi  dicitur  qiiod 
quinonhabetvxorem,loco  iUias  concut>ti^a 
haberc  potcft,vt  patet  in  vcrfi,  aut  concubiuje 
ficconiunaione  contentus.Secundo  facutcx. 
iuChriftiano,eademdia,vbi  didiur,(j  nocft 
licituh5.bcreduasconcabinas,redvnaiantura[ 

aebet  efte  contentus,vi; patct in  verf.niii  vnam  1 
tanrumvxocem,autlocoyxorisconcubinam, 

Ergo  Uladuo  iura  funt  fatis  aperta,q)  concubi- 
natus de iijce canoaico  eft  permiftus , imo  e tia 
cx certis  caufis,  ciericus non  poteft cogi ad  di- 
niittendil  c5cubinam,  fi  propter  dimiUionem 
clericus  cocubinarius  efticerctUi  detcrior ,  q^a 
ifto  cafu  Epifcopus  toUerando  ad  tera  pus,  non 
incurrit  peccatum,  Sc  hoc  diaum  ttadu  Pan.in 
c.vt  decicorum.de  vita  &  hon.cler.qm  ^nqae 
iiiftinetur  minus,vt  maius  euitetur.c.duo  ma-  g 
la.i3.dift.Patetergoquod  iurccauonicocon- 

cubinacus  eftpcrmiilus.  ^ 
^  Con-= 
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iNTiT.DE  PVB.  CONCVB.  ^45 
.Coiitiariara  opinioncni  deiurecredo  veno 
rem,tc]uodimoabroliitc  deiuiecanonicoco-  ^ 
pubiaatus  c(i  imnrobatus ,  etiam  non  habenti 
rxore.c.ncmo  fi bi  blandiatur.  & in  c.dicat  ali- 
)uis,vxorem non  habeo,32.q.4.& in c.concii- 
)in3:,52.q.^.(Scinc;ficcnci:binne.derent.exc6. 
'  notatgl.in  l.in libero.ft.d ; ritu.nupt.&  DD. 

d.audi.licei:  Quoddiduni  refcrt  Auguftin, 
In  c.audite  chariffiini.in  vcrfi.concubinas  vo- 
>is  h  iberc  non  Hr<-t'.etiafi  no  habeatis  vxores. 
[^.Tiilt.ini^ri  r       .    ierircpcIHdebet,a  alia 
*ra?te.  >gnomt.c.fi  quis  dclaicisca; 

ifkbi.vnde  /ar^rdMS  r^,?n(lo  pa-nitcntia  in  con- 
;iIione,  110  t  mittcrc  retinerc  con- 

itjiHanijCjHod didu  c.\toljlit  laQn  I.  cx  pattci 
§ .  •  Vi  u  h  e  r .  ff  d  e  v  (?  i  b .  o  b  I .  p  c  r  g  1 .  i  n  § .  fi  q  u  i  s  f u- 
rriii  Di?  .ctpcrit,in  auth.dc 

nftisEpirc*coi<<).tlni6fortiusdico,<]uodra"  - 
5  erdosnon  poreO:  abfolucre  concubin.iiium,  ^ 
.  i'a  Ccnon  cij  .incubinam,quandocflpfdi 
iculum rccidiiiLC;onis,quiaex  quohabet ac'^ 
,  luc inrentioncm  illara  reti:<endi, non  videtur 

6trirus.c.Iegarur,4.«:].Zi  quia  vera  pcenitentia 
iort  cft  fiuc  excifione  caular  pcccandi ,  c.  iatis- 
.  adio>df  nosnii.diftin.  ^.maxime  propter  fcan 
.  alum,qaodpofietcririin  popuIo.lAam  opi- 
.  iorCmfcquitfirBart.  in  d.l.in  concubinaru, 

bi  conchidir,quod  de  iurc  canonico ,  concu- 
Jinacus  cftiihcitus ,  qaod  eft  verum  fecuduni 
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t4<5   Be  R.M.  ClTO- 


CoM 


MEN, 


eiim  quaatiiai  ad  pccnam  (piiitualem,  uid  iiOii|. 
qaanr.tim  ad  poinam  tempof:alem,alias  nati  ejfi 
concubi?iaperfequensmarrimonium,non  le-|.. 
gitimarentur,&refcrt  Richardum  Malumbrai 
hoc  tenuifeias  enim  canonicum  magis  reproi 
bfit  concubinatum ,  quam  limplicem  fornica4-. 
t!oneiTj>vtnotat  Panor.inc.tauta  ,qui  fiiij  iint\. 
h        axime  quando  tlfct  publicus ,  qui»  illot. 
iure  omnibusciericiseft  inrerdidusiiSiin  tan-> 
ciim  pr(ihibetconcubinatum,i. 
itceat  aiicui  tencre  concubinam  i  eriam! 

habeat  leproiam:&h  feceritcontra-f. 
laofaperiorc  poteft  excommunicj.riii« 
c-        oniugioleprororum.  Exquibusrcma-' 
net  opinio  iirmata,quod  de  iure  canonico  coi 
cubf  natus  omniiio  eft  damnatus. 

Circavltimum.  An  concubinatus  (ir:uure| 
ciuili  permifrus,  vel  prohibirus?  quidam  fue-^i 
runr  in  illa  opinione  ,  quofiillo  Jurc  fit  re-f 
probatus:&hoctenct  Psnor.iac.cum  venif-^ 
fentjin  fincde  inftit.  vbi  dicit ,  quod  concubi-|^ 
natus  non  fbUim  le<Te  canonica  ,  verum  etiarn 
ctuiii  eft  reprobatus,<l'pro  peccato  mortali  eft 
damnatus,pcr  text.qui  ad  hoc  pro  fingurari  al- 
legatur  inc.  i.defilijsnatis  exmatrimonio  ad 
moriianiticam  contrado  in  vfibusfeudorum,.; 
vbi  dicttur,quod  quidam  poft  mortem  coniu-. 
gis  continere  non  va!ens,aliam  diixit ,  qui  no-| 
lensexifterein  peccatocaradefpoDfauit.  Er- 
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ROtL-«.,lle  bene  piobat  ,  quod  co--„ofcere 
mulictcm  cwnaliter  arf  aefponfationem  ctiam 

deiiuccmi  leratpeccatum  mortale.ideoiilo 
mreconcubiiiatus  Tidetur  rcprobatus.  Jftam 
op.monem  fcquitiir  loannes  Fabri,  Jnftitut  fi 
quadrup.paupcr.fcciirdicatur,  pro  quaaddu- 
cttrauonemuaturalem.  Quiaexquo  concu- 
binatus  ind.icit  peccarum  mortaie.  eft  dam- 
n«us  de  uue  canonico  ,  ergo  et.;am  debec 
damnar.  de  mre  ciuili .  „am  vbi  agitur  de 
neccato  ,  traditur  reguJa  .  quod  facrs  leees 

nonded.gnanturimrtari  facroscanones.vt  in 
authcnt.  vtclerici  .npud  proprics  Epifcopos. 
circa f;.coU. & plur.bus alijs iuribus  & ratio- 
wbus  pcr/uadcri  poteft  concubinaturBaleec 
ciuihcirtimprobarum.  ^ 
.  AJij  aucem  fuerumin  contratiaopinione, 
.uod.mo  concubmacws  a  iurec.oili  cilrollel 
randu.,&,lla  opinio  poteft  fuader.  ratione. 
Qu.aconcub.n.-.!ns,  vtdicit  Aiberic.  deRof 

-ll"n)p(.!,d J  ,n  concubinatu.quaii  dicacp  le- 
.gascftcoccffi,s  &iicitus,p  quasetiarcmaner 
umpu,,,tns,vtparcri„  vevf  e.-<trap^„a  legis  cft 
.cet  .b.  ci.cat  gl.fecns  clTe  fec„,adu- Canoncs  & 
mmas  (cr,pn.ras,qbus  omnis  coitus(e.cepto 

«r™o,.u;Omt prohibitus , cap.  for,.icLT. 
■  .d.ft.t,.Iftam  op.nionem  fecutus  fuitPauL 
de  Caftro.md.1.1,  q„a  iHuft.i, .  vbi  coiKludir; 
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H8     B  E  R.M.  C  n  O.  C  O  MM  EN  X 
quodcouus  concubiP.anuJJ  iure  ciiiiu  non  eft 
prohib!tus,& Ubcri  qui  nafcuntur  ex  ilio  coitu 

non  liint  fynn]  abfolutc ,  fed  dicuntur  natura- 
les  t4nrum,ideo  jeqiraater  matri  cum  alijs  hbe 
ris  iaccedunt,quod  oon  facerent>  fi  ille  coitus 
eiretkiure  ciuiaimprobacus./?.:  nchabetis 
V  amq;  6pinio£;em  iuribus  6c  rationibus  fitnna 
tam.'^  '     ""^*^  ergo  qusprardidarum  opinio 

-  num  .-.t>.L^u^  ..aCtatamlum?.gis  veia<5<rcom- 
mur  •an6l:oiutis. 

litcm.er  Richaidus  Maluhibra  queiii  re- 
fertBari.ind.Un  concubinatu,  diftinouitdi- 
ccns.Qucddeiurenaturah  piimaEUo,  omnis 

8  coitusleuconianaio  eratUgitima,tj5c  ftatim 
cum  piimo  quis  nafcebatur,erat  legitim» ,  per 
tex.quem  fup ca allegaui in  d. c.liccat,in  verhc. 
mox,vtprocedcbantfiebant  lcgitimi, quibus 
niod.natur.eff.ieg.Vi2dsiiliiaiusnataralepri- 

mxixam  non  eiat  coardlatum  aliqua  racione 
naturali,illo  enim  iure  nacuraIi,Komines  ad  fi- 
mihtudmem  beftiarum.paffim  vagabatur^nCc 
nuptizlesitimsjadhucsratcognit^.necquif- 
quam  fibi  profpcxcrat  liberos  procreare ,  ideo 
illo  iurennllavidcbaturdiffcrenitaintervxorc 
Sc  concubinam.  Vnde  poftea  fuperucnerunt 
lcgesciuilej!,hoccft,ius  pofiuuu,  quodius  ali- 
quas  coniuuaiones  cxpreGi  approbauit ,  vt 
macrimonium.l.i.verfi.mari»  &  foiminaccon- 
iugaticquam  nos  matdraonium  appellamus, 

fr.de 
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ft  de.urenaturaligeritiun..& inlHtut.eod.tTt 
circa  ptin.  &  iHo  iure  pofltiuo  jnccpit  cfle  dif." 
terentumter  vxotem  &  eonctibinaAi ,  &/;iii 
nit^cx  tahmatrimonio  dicebantur  lc^itimi 
QiBaam  cil  cpniuaaio.qua;  exprciie  i  ia- 

re pmitmo  rcprobjtur.vt coitui n '.,1- 'rinus& 
inccftuofus.qiiiacllafccufibflisc,^  .,  ..bilis  & 
tunc  h  ,j  ex  illo  coitu  nftn  dicuntur  legititii 
^maa  icge  funtrepfobati , „ec metemur  „0 * 
{nmar.fi  ,j.  d.auth  excomplexu.^iec poterunt 
legitmiariperfubfcqucnsmttrimb^ -.^  vr 
habeturm  dic^o  cap.t.inta.  Sc  in  di&. 
J.cet.&  plcniis  Jici « leclura  iuris  ciuiiis.  0^- 
dameftcomunciio  .  qua:  i  lcgeciuiiinc^fj 

»ppfob«anec,mprobata,vteftcoit„sconcu- 
bmar,us.qu„!loiurefuit  tolleratus.vt  appa. 
rctm  t.t„l,s  C.& fF.de  concubinis.  VnS 

co.tos  rcm.„f;ti„prim,;uoiurena.urali  .  ^ 
ideo  hb,  qu.  nafcuntur  ex  tali  coitu  coiicubf 
nano,  voca,irurnaturalestantum,  &perf£- 
oucr,s  matrimoniam  legitimantur.  exqUo  ta^ 

lis  coacuD..utuslure  poi;t,uo  non  eft  eiprefsc 
rcprobatus .  vtl,ab«urinauthen.c,uiEd 
utu.c(5.1eg,t.&  C.de  natur.liber.  E  ift,  Tdt 

TtSr'"''^"'^"-l"-P"P->^™«. 


cm  mrulu  ncctfnri»  emnirM^ 

Hkii 
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850    Bekm.  Cho.  Co.mmen- 

S  4^  tyd        A  R  I 
/  Fornicittionem fiwpUcem  ajfcrc/is  nun  ejfepecca-^ 
tum  mortaU ,  de!/et  'Ot  LzreticM  condem-- 
nari. 

2  TeccatHr/t^  mortale  in  certis  afitmspotefteffe 

cnm  canttige 

3  Maritmfiinloco  ficro  cognofirat  vxorcm,  an 

locm  iileindigeat  recomiltattcne. 
4.  Tollutio  aHAcm^  extraordinafia  ejlpeccatum ' 
fnortale, 

QV I A omnis  fornicatio,licet  fit fimplcx, 
eftpeccatum  mortale  ,  cleraen.  adno-» 
ifcram,  ,dchjeret.  ncc  in  fi^ro  confcien-  f 
tiaccxcnratconruetudojC.deuique,  4.  diftiiidi  \ 
quia  eft  contra  praeceptum  Decalogi,  Non  j; 
mcechaberis, vthabetuv  Exodi. io. cap.  &  C4  ^ 
nonmoechaberis,3  :.qu2ft.^.vretiam  proba-  : 
t«r  Thobias,  4.  cap.  cum  dicic  >  attende  ti- 
bi  ab  om  ni  fornicationcprsete  r  vxorem  tuam 
auaquampatiariscrimenrcire ,  haec  enim  di- 
6tio,  crimen.  defui  natnra  impoitat  pecca- 
tum  mortale  ,  vt  aperte  probat  texr.  in  cap. 
prasdicandum.ii.quaEft*!.  inverti.de  adulte-  ^ 
rio,fornicatione,homicidio.&de  caereris  cri- 
minalibus  vitijs.  Efgo  fornicatio  fimplcx  & 
omnis  concubitus  qui  eft  prseter  vxorem,eft  j 
peccatum  mortale.   Fortificatur  per  didlum 
Apoftoliad  Galatas ,  f .  cum  dicit ,  qui  talia  a- 
gunt,regnumDeinonpoindebunt  ,  fed  ne 

mb- 
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lNTiT.r>E  PvBjConCVB  S<t 

mortakergo„o..Wdeturd'ubiL.;:rr 
plex  forn.catio  d.catur  peccatum  mottale- 

.mo  .c,„.,a(rerat  tiimpii' emformcat.rem  ' 

cepto.  ftdcttaj  matr.monia!is  eft  iu  prLe- 
pto  vt  habetur  Gentfo.vbi  dicltur ,  cJfXlt 
«u.t.pl,camini.  &  Paulus  ad  Cot  .>  h  o  ? 

f  etur quod falfa  C,t  ppinioillotum, qni  dicuni- 
Saodaa..sco,.iugalis„o„poteratrr;^^^^^^^ 

datincertiscafibLt^uirsliaCr^ 
vltramatrimonij  honeilatc  qraTSleZi; 
vt quiatmaritus accedit ad vior,"„ 2 

fi-">n..redacceSeZ;LT„^t^^^^^ 

t^nea.&ficvltralimite,matrimoniKafJ 
et.am  cum  con.„gedicetarpeccatum  morti 

feerve^S^^^^ 
^  Hhh  i 
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J52  BeR..  CHO  OMMEN. 
in  loco  facro  cognouent,committit  peccatum 
raomlc&talislocusindiget  reconciliatione, 
licet  leme  non  ceciderit  in  terram jfecus  fi  ta- 
lefadlum  fit  peniius  occultum ,  quo  ca(u,nec 
reptir?.tur  peccarum  mortale,ncc  reqniritur 
reconciliatio.  Tcrti(S,fimodusnaturalis  non 
feruaturintcr  coniuges  j  puta,  quiavasdebi- 
tu  prcterraittitur ,  vt ii mulieris  mebro  ad  hoe 
npnconceflbmaritnsvtivolucr"  ^{imodiis 
anaturapra-tefmittatur,puta,q;.i  ^  v.criaceac 
indorfo,&m.uitus  fupergradiatnr  fupcr  ven- 
trcmeiusjvelquiavirnubitin  foemioam ,  hoc 
eft,vxor  fupergreditur  virum ,  i>c  tunc  illccoi- 
tus  coniugalis  non  cxcufatur  a  peccaco  morta- 
li,quiatalu.mcdnsnoncor)uenirft'minisinfii- 

£oni  quo  ad  virum  ,  nec  feminis  rcccptioni 
qao  admuliercm,vnie  viderurimpcdiripro- 

lis  c^eneratio  i  ntcnta  a  natura. 

Qiritto  ,ficoiiiunx  voluptatem  vcneream 
prituenit  Sc  prouocar  diuei  fis  modis,  vt  mani- 
bus  ,  vel  coguationibus,  vel  vrendo  calidis, 
velinc^ntiuis,vtpoffit  phiries  coire,puti3:,quia 
{icnm-fot*n^rirtoJ»f^^isimpadicis  membra  at- 


tra<fkdnc 


'ollutio  extra  vas  dsbi- 


tnrti^cbmmitiicitr pwatum  mvirtalc:  rqi^ia 


is  pollutio  extraordtaana,  qnic  vi^ilando 
uraf.tr,ellpeccar:im  morcale,  vtlati'7s  de 


■  omnis  ^ 
pracurat«tr,ellp^ 
hoc^upradiximus' 
M  O  N  E  M  r  S      O  M  N 


E  S 
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In  TlT.  De  PVR.  CONCVB.  g55 
11  Jatcos  ram  vxoratos  >  ^rinm  Jolmos  ^  'vtfimiliter^ 
concKvincHu  ahsiineant ,  mmu  enim  repr^'^ 
henfibilis  cjf,  (^ui  vxorem  habet  & 
I  aliamvxoremaccedtt. 

I     s  r  A<f  -r.f  A  R  I  V  Uii, 

1  DtiltOyaliam^eJi:  repetititta  jlmtlutm. 

2  'Dii.u  h.Ahens  cQncUhthast.jjicitur t/tfamts. 
$  Duas  vxores  haiens  ejtta pcenadeleatpumri, 
4-  ^Duas  vxoreshahens  pr<(fumitnr de  hAreJiJkr 

IfeE^tts. 

S  Ittdex  eccUJtaHtctif  <jue7)tr,dopHnit  illnm^  ffut 
cum  di^cihii4  comrAXtt  vxonLtit  fimul  vi~ 
ticntibits. 

4  Papa  non  pLteJt  diff)enf  re  tttm  Rege  halente 
vxorem  'iieriUm^vt  riliam  ducat  veU§ncH- 
btyta/i^teneat. 

/£c  veibav^fima  pnfTinir  f^nplfrircr  in- 
rrlfigi.Piia^jo,  vnilef]        >.et  vxorem, 
JaraJijliam  per  mrtmmonium,  8c 
II  probar«ift        tponc^erando  di-  ^ 
uarclcku  rnnira  fft  repciiti- 
.Hi'aiiter  rclationem 

f»icrupra>iii veiij.pc]c  isaln:  iaver 

ba,adaljamvxbremaccccc(it, 

perac!  ' 

cxpohu. 


B 


liOC  vici: 
idioiicn; 
iia  liiTiili 

raccc 


iiiiu 
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854    Berm.  Ciio.  Commen. 

2  nium?tBieuircrco«claditc.Quod  (icuj  hab^^ 
duasconcubinasefticitucii.fainjsjiicetiarr)  ha 
bens  duas  vxores,g!.in  §.h  quis autc  deflinaus, 
in  ycrb.fi  veio  efFufa  cocupiicentia.quib.mod. 
€ffi.rui.& in  1.  eil  qui  (imul  habuit duas  vxores, 

inverb.commictatur  infamia.C.deadul.&ida 
dicit  gl.fi  fimuihabetvxorem&fponfam.con- 
cord.tex.de  inre  canonicojn  c.nuper,de  biga. 
Etnot.ibi  glo.quodlimul  duas  vxoreshabere 
noii  licet,nifi  ex  releuatione  diuina  fuerit  con- 
cefsujvt  dicit  tex.in  c.gaudemus,de  diuor.Qn^ 
decifio  procedit eriam  in ludieis ,  qui  fimul  no 
polFunt  habere  duas  vxores, quia  in  coniun- 
cbionibus  matrimonialibus  tenentur  feruare 
leges  Chriftianoruni.l.nemo  ludiEorum.  C.de 
ludaris.Ec  raiis  infamia ,  quam  incurnt  habens 
duas  fpolas  vel  vx0res,n6  dcbet  manere  inulta 
aut  impunita.l.i.in  verfi.Iudex  cam  non  patie- 
,  turinultaro.C.deinccft.&nefa.nup.ideo  tan- 
quam  infkmis  debet  repclli  a  teftimonio  &  di- 
gnitare,pio  qaib.facit  tex.in  I.i.&in  I.quid  er- 
go.ff.dehis  qui  not.infam.Idem  dicendum  eil: 
m  illo  qui  tenet  vxortm  &  concubinam  fimul 
cohabirando,vt  concludit  Baid.in  l.nemincm. 
demceftjiup.  licetfecundum  eumnon  ferue- 
turdefaclo,  tamen  fi  tahs  infamia  in  iudicio 
proponeretur,repeileturtanquam  infamisab 
accufatione  pub!ici  criminis.  Sed  Bart.  in  prx- 

aHegataI.i.invcrfi.quidfiquishabeatduasc6- 

cubi- 
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cubi!ias.dicic,c]uocin6ell;iritainis,!iec  perhoc 
dcbct  panid  poenis  legnm.Sed  i^o  rccedatis  ab 
opiniore  B.ili.qaje  piooedit,niaximc  ia  pubh- 
||  O)  &  nororio  concubi  ■a.rio ,  habente  iiinul  8c 
p'jb!;ceduascoocubiaas ,  eigo  muk6  fortius 
fi  f.inul  habeatduas  vxoces ,  per  rarione  quam 
traiit  lnfhii.in  l.fi.C.Jc  naf.libJcilicet^vt  talcs 
retr.ihantur  ab  eif^  enat.:  libidine ,  quia  vxor& 
C0»cubiria  parum  d»fferunt  faltem  in^pcdo 
iur<  naturali  ,c|uo  iurt?  noncrar  pcrlonaiuin 
digiitasjvt  notatur  ii;  .~,§.parui  rcferr. 

Alij autcm  di  .uoctquod  habcntiduas vxo-  3 
res  hTiuUhodie  imponarur  poena  morris,quia 
com.iittic  alHlter/um.qua'  pa-ua  adultcnj  eft 
duple;.  .fiitelexIuMa.^  iftic.de  publ.iud.Si  d 
iftuJ  dMurc  non  reperitur  fpecincatum,  nili 
dicamu,  quo.i  pGBiia  qua&^imponirur  vltrain- 
famiamjreinanct  10  arbitrioiudicis  ,  quia  non 
e  ft  ex  p  re .  c  d»;  c  r  ini  n  ata  >  V  t  pa  re  t  i  n  d .  1. 2.  p  on- 
dcrandoila  vcrba.campetensiudex  eamnon 
patietur  inilram.  Qut  demonftrar.t,  illam  clFe 
in  arbitrio  \\Mcii .  noti  tam  e  pot^^iit  il  le  iudcx 
acbitrari  vlqad  mortera  incluliue ,  quiainar- 
bitrarijs  iude  dcbet  pocnam  moderan ,  c.  in- 
gfitionib',invjeb.moderari,deac.cu.redvcrb. 
moderari,fignScatdiif\i(.utioac,c,fi.dcvcib. 
fig.  ergo  no  impnecur  pnenamorris,quiahoc 
nonclf-t  modei\n.  Aciufrtitc  ii\,  qjinfpcdis 
omnibus  quaiitaibus    circumftantijs ,  quod 

HKh  4 


I 
I 
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i>£i:i.M.  Cho.  CoMMEN. 
in  cafujin  quo  posaa  cominKaiur  arbicrioiu- 
dicisjporeritipreinfligcrc  ecia  pcsnara  morris, 
recunclumgl.in§.infumma>  lallitur.  deiniur. 
quciraalicgatprofingui.Parjor.in  c.cum  te.dc 
reiudicat.<jc  Bald.inc.i.^.iniuria.in  tit.de  pacc 
tcncnda.<5<:iar.firni.&:Ioan.deAnania,inc.i<>- 
quificio/jis,deaccuf!SicetiA  iudexccclcfiaft:- 
cu5,confideratis &atcentis  prafdictis  cjualitfi- 
tibus  pccerit  gx  aibitrio  procederc  ad  pccoaft 
depofitionis.&carceris  ppetui,q  morti  nrqu- 
paiatur,vtfupradixi.  hcPispoiitusinc.zjic 
fponfa.duos  .refert,  Anthen.de  Butr.  diccrem, 
quodludcii  atteiiiaquaiitatv!  perfonarum  i'c- 
teritarbitrando  pumre  poena  mortis  il]u,.jui, 
viueate  prima  vxore ,  concrahit  cum  fecindn, 
puta/iignobilis  vxorcu:»  habeHSjContraliccu 
4  recuda,(ScrinuditiIkm.Pra:diaisaddite,*lquod 
Ci  quis  habf  s  vxorem,accedat  ad  aliom  |j?r  ma- 
trimoniumjprncfumitur  dehasrefi  conraeum 
intantum,qu6a  inquincor  ndcipotericontr^ 
•talem  inquirere,quid  rentiatdcracraiietoma^ 
Crimonij,(?c  finonlitpertinax,nond(becpuai 
ripoe^:3amortis,redaliapcenampdeata,vtru- 
pradidamfuitjquodeft  vcrum,m3fimc,qua- 
<Io  talis  binas  i^upcias  clam  cor:.tra>irer,quo  ca 
fu  pr^Famitur  de  hxtaCi  rufpeaui  fecus  /i  pa- 
hm  hQcfeccric.Ec  notate  ,  quodaccrdos,  qui 
^"f^'  lisnuptijsin.cfU&gradUjp- 
iibiiQ,tv..|jCu4wur.ab  oHicio  pi"  criciinium.c 
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m.dcclandtlUtlponf.  Qnaaurem pccnahac 
tempedaie  calbgandus  lit ,  ^ui  contrahtr  cum 

auabu5mu!ieribus,videteIacob.deBeiiouiTu, 
"  Pi'ii<-'t.iudiciuria.ti.deJc:no.Deinreciuilica' 
Hcnti  duas  vxores ,  vel  duos  v ircs ,  imponirur 
>ocna  capitis,vtin  rae.:ie  rradu Lud.de  Ronn 
"  '^"g.ni.inc.tuki^.Qmallegactrx.ifi  pr^all. 
Mnirn  cjin  (imulduas  habu;t  vxores. 

Vosaatcfubtilirci  adacrt/tc  c;. 
lani  non  videturmih 
>ereumdicit,€[j' 
tes,puniturp(r.  , 
rracpccna  der 
ieportadu 
lulrevij  vei 
JoimpoueL 

leporcaiion.  ..i:;u;t  uiadulrerij  fueV.tco 
nutataper-      ^3d..in  pa^na  vJtimi  ruppIiHj 

.quamu;s.C.vic.ariu!.ti^diaaiuradi-eric3ru,in 
tupro '  ^■Iinccaunorepcriuturuhurata,  q,i  d. 

;o"'gt«s.i.qu5msjoi4rurlbludeaduiterio,er 
■r^  ' ;o  n5  debet trahi ad ttuprt5,cj^ quo aaicur  de 

•  'Oireci2oneiuns,H5exteditaradcasuooncx- 
ntWa ,  vtplenius  iftu  ^iciculu  cxaminaui  s.  de 
.ncePca.  tc,<^at  crgo ,  cj,  opiriio  Rom.  no  eft  vc- 
«.  VihIc  habcniduasvxorcs  luiiuUiuentes 
^"'^!!^!^'  '  irpccnadeportatio 
^''^•"'f  •:hod.clu-5 
l^ya  cclshafticui  cauou:>  i^aominiorain  paeiia 

Hhh  5 
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imponicquam  rcfeitgl.in  c.de  Benedido.  52. 
q,i.qLiainiequitiirPanor.in  c.cum  hab»eret,(le 
eoquidiifticinmatii.quam  pol.per  adult.fciii- 
cet>quiaabrcinduntureipanniante&:retro,e-  }  ^ 
tiamli(icmulicr,admaioremignominiam  ,in 
certistamcn  locis  coronantur  mirra  ignomi-  || 
niofaante  foresccclefiac  vnadie  iolennijiuxra  L 
inueteratam  confuetudinem.per  rcxt.  in  argu- • 
mentu in  c.Epifcopi.i<>.q. 6.vbi  cccleiia  im po-  f 
nic  poenitetia  ignominio(am  ifti^  diuinatorib*  < 
dc ifta  posna  mitrationis,quam  hidices  ecclefia  . 
fticiinferunt  clericii,inter  pocnas  corporalea 
connuraeratur,quiacontinetcorporis  corrc-  \ 
6tionem,vt  rradit  Calder.con(i.5>4.  incip.  haec 
eft  quacdam  djfpofitio. 

Circafecundam  expofitione,qii  vir  qui  har 
bet  vxoie  accedit ai  alia  per  adultenu ,  vel  ex-r 
tra  figuramatrimonij»quapoBna  debcatpuni-  !• 
rijVidiftis  s.deaduit.  Addatis  prxdidis  ,  q>  qui  ji 
habet vxote>& iila dimittit,5^ adhsret cocubi  \ 
nscjtandiu  debet  clfe  c5.uuoione  priuatus,&a  | 
coBtu  hominum  aUenus,  quadiukconlortio 
xoris  fuerit  fcparatus,&(i  f:mei,bi$,vel  ter  mo 
nitus  noii  redienr,priuatar  faa  dignitatc,&  no 
poteil  fetre teftimoniutr),  donf c  ad  vxorem  re 
deat.c.prc-Eceptu.^i.q./.Dctifio  hiiius  confti-  . 
tutionis  iataatum  pioccdicidm  Balii>  c.lator. 
dcreiud.quemiequitur  Fcl.inc.qinecclefi?i-  i 
^  rujin 7. coi.de  conftit.t  quodPapanonpoceft- 

difpen 
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Iljff  ^^''^■^'■^■^^•^ONGVB.  855» 
^  d>fpcnfarc^  Rege habete ftenlc vxo, e ,  vr aiia 

t  xa,finequ.bus  foceritcrfalw  Labcri  con  p6r 

continere  nolit. 

-nj:r,ffo  .„re  vcl  .ffof.aofr.uatu. ,  ita  Z 
"""pctavacaredictintHr. 

(^'"''^'''''^«trahensmatr.n.onikmfcutpriu.t- 

I,  i>'r^c>>ef,ci,,i,aetiamfn»atHrfeJ,o„e. 
STjtex.p,ocedittantumi„Jaicis  velcleri- 
c.sconft,tutisinroinoribus,quilaraaG!u- 
-  t.d.cuntur.v„delicite  ^0.1^  vxor^enl  dl 
1  cere,c...&  tot.^.t.  de  cler.  coniu^.  &  notat  Pa- 
mor..„  cfi  autem.de  vita  &ho«eft.Sed  dub  ta- 

tor.an  tales.duce„tes  vxores .  poffi,.t  retinere 
ibe„efic,um.Supethoc  p,,„ao  elicite  qua""r 
I  refolut,ones.I.,-ima  eft!  Qyod  clericu^coZ 
igatus,„m.„ot.bus confti^utus.licet  c  erkali- 
|t™t.„ulIomodopoteftpbti„er:pe^^^^^^^^ 

rum.d,i;„,tate.fe„be„eficiumc«cgravel  fine 
!  i  cura.vreft calus ad l.te.a.  ,„  c.cu  decorem;  de 


l 
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cieric.conit^g.quia  non  polIuiiC  ii  i:. 
pio&fcandalo  retinen. 
I       Seeund</     '  'f folotio.tQ^pd  clericns  pu- 


olenscIefit;aiite'-  vir"" 


por 

c:h- 
1 


blicccoJiiufi. 
tando  habin 

eotiis  (ecula*  u  us,i.o.*S  6ote! 
ciumetiarn  nmpleif.c.c:"  us.,  i.s.ai- 

l€g.R3tioel^,quili'Praltcii'  Cirharama 
le  coucordat,  hoc  cft,  vita  liiaiividiia  &:laicaHs, 
cum  vita  ccclcfiaftka  &  fpirituali. 

TcrtiaelUdoktio.Qu  '  '  asconiuga- 
tusjicctcicricahterviuatin  f  occiden- 
tali, fi  continere  noHt ,  no  poiit  u  tubere  nene- 
fidum  etiam  (impiex  fine  difpennuibne  Papa?, 
quiaperclcricosconiugatosbcneficiaetiaiim 

p  iici  a  no  n  p  o  f  1  n  n  t  p  o  fli  d  e  r  i» 

Q^artaeftrefoIutio.Qnfidclertcuscoiuga- 
tu:9,cicricalitcr  viuens,& ecclefix  feruieos,  po 

teflab  ecclefia  fafcipere  ftipendiu  fiiftentatio  - 
nis.c.quia  tcia  fraternicas.n.q.i.  De  clerico  co- 
ftitiuo  i  n  facris,  &con  t  rah  ence  mattiraoniu  m, 
Bon  eil  dubium ,  quiailic  non  eO:  folutus ,  ideo 
graaiius  peccat  cotrahcndo ,  quara  adulterium 
committendo  ,  &:merito  vxorem  quamducit 
debet  compeih  abiurarejfcilicer  iv^hd  eam  re- 
mittac,  in  quud v^r^ri'.'*  imittet. 
c.exhcc.s  ,^uic^  ..nonium 
contraherc  poii.     >  ^  nrocedir, 

clerici contra'     i  _  - >  *^aco  q^ 

matri- 
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hiatrimonjunon  reneat,  quia  nondcbetelle 
mclioris  cddirior.is,  quado  inutiliter  cotrahit, 
qua  fi  vtilirer  contrahat,quiavidetur  dolum  & 
fraudemc  itierc  in  racramentum  matri- 
,monii,nu!ximc  quandokoc  fcienccr  fir, 

^Dubitatur.An  clericus  beneficiatus  contra- 
ftesmatrimoniu^fitipfoiure  velipfo  fadopri- 


•  (>>  dicanrur  v;>ci»  'C^Sc  /it  Jo- 

::ctiade 


ian.Quida 

jeclaratjonc,; 
Confummatu  copnla  can 

cnr 


:racl  i, 


iu  lei 


»detUE.va 
vrbade 
5^*^  aJiqua 
.fuerit 
'^riasnoa 
^  impe- 
riiiire  con- 
^nrexor- 

3, 


nt.de 


'  i>entficii. 

'^tcii:,c5.inti.derponfil. 
t;i  concludticq, cicricus  cotrahcn- macrin-  - 
Hf  i't'bcrerperdicbencfici 

uU  carnal.'s  Lo  iU  tcrit :  qa  non  (tctit pcr  cnra 
nominuscon/uraarctur,vndev!daurhabuif 
eannnupcrde,  aeficiu.c.nuper^debira- 
nts^occlarmshoccener  Aufr.in  decifi^o.m- 

tip.fi clencus  habcs  bencficia,  ($c  Collccftarius 
c.i.de  cicr.comg.Nec  taliderico  fic  cotrahe 
per  verba  de  pr:cfcnti pot  coferri  beneficiu. 
cus,fi  c6  tiahciet  fponlalia  per  verba  de  futu- 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


^6z    Bekm.  Cho.  Commen. 

rt> ,  quia  i  4o  cafu  b  cj  leficia  non  vacairc  nt,v  t  no 
tat  loaii.  Andr.iii  c.de  cler.coniiig.  niii  ex  po 
cainaliter  cognofccret  rponfam  iuam:qaia  tu 
percopulam  carnaltm  fabfequentcm  fponlM 
liadcfuturo  refoluunrur  in  macrimonium  dei 
p  aefentijVteftcafusin  c.de  iIHs.de  condir.ap-"; 
pof.io  defponiat.veIaliiscontra6i;ibus.Aiijau-i 
tem  dicuntbcneficiano  vacareipfoiure,  quiaj 
jjoenapriuationis  inrelligitur  per  fententiam,, 
&:rion  ipfo  iure,prout  dicimus  in  clerico  fimb: 
iiiaco,liomicida,velaliasirreguIari,quiquauis!. 
fit  incapax ad  beneficia  obtiuenda ,  tamen  iann i 
obtentis  non  priuatar  ipfo  iure,  fed  requiiitun 
declaratio,fecundum Inno.inc.noftris.de  co-- 
cclT.praeben.quem  rcferc &requitur  Bal.in  i  cui 
frarrem.C.dehisquib.vtindig.&in  l.fi  mari-5 
tus.de  dona.inter  vir.&  vxor.&  Canoniftx  per : 
tex.in  c.cx  literis.de  cxceffibus  praflato.  Quod  | 
idcm  dicendum  cft  in  excommunicato,qui  an-  • 
te  declarationem  non  eft  vitandus ,  fecundum  | 
legiftas  in  I.z.C.de  iure  eraphyteu.quicquid  ini  I 
contrariumdixerit  Arcliid.in.c.ftudcat.)0.dir  ^ 
&  fi^  vtraque  opinio  videcur  varia. 

Breuiterconcordando  opiniones  DD.ego 
puto  hanc  eire  veram  refo!utionc.Qu6d  li  ma«  i 
trimoniu  cotra^tum  per  clericum  teneat  de  iu  i 
rcc^  tunc  ipfo  iure  priuatur  beneficio,&  iftam  . 
dpin.tenuitBarth.Bdxienfisin  lo.decif  incip. . 
quidamcleiicus.Si  vero  macrimonium  de  iure ' 
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In  TfT.  DePvb.  Concvb.  g^j 

nonteneii.qmadeiicasinroinonbiiscGiifti- 
turas  coiiciaxiccum  iangainea.quod  tuncipfo 
^me non  pci.iecuv  bencficio .  iicuc no priuat ur 

ilie  4'.icon(l,cucuMnfactis,contraxic.i;lo.fin 
vbi  dicicpmiandi  fuot  beneficiis  fu;s ,  exci-j  Je 

ckri.conuigac.&i!Mdicuni  lmoi.&  Ancot,  .'e 

Bacrqni,dillaglo.approbatur,qui,,vtdixi,fi- 
cut  hoiPicida  ipfo  iute  non  priu.itur  bentfi- 

cio.lic etiam non  priu.-.bitur  per  matrimonifi. 
iiiaximeduobuscoucurren'ibav,fciJicetq,:a- 
doclericuselletin  Gcns,vd^n  ell«tanturai„ 
minoribiis  ordi.i.bus  con.litutus,  Ar  conttahe 

reccuconfaagui.nca/iicnteri&noeiretlccot» 
copuUcar>u),,..;ftav,d=tuteirec6is  opin.pro 
quacooluluir  Deciiis  coMi;.,66,incip.eiro  Phl- 

^ppi.sDecias.in..vol.vbiconcl.,dit.cktic.im 
lcienrer  contialiencem  cum  confan™inea,be 
nehciofnononcirc  priuatunl  ipfo  iure  :  tuiia 
htica.urenon  repentur  exprelie  detcrmina- 
ta.Ti.ergo  non  l.abet  locum  pana  pru.Ht,o«is. 

Jde  vita  &  lioneft.cler,.maxime  „1  ca(a  ifto ,  vt 
dixi.exquomattin.oniunieftr.ullum.t  Idem  , 
diceJumeftdepe.,lione.  qu.eexrcfigLt,on^  ^ 
referuatur/nper  In.aibus  benetic,„talis  en.m 
pen  .ope,-  contiaau  matrimonij  exti„gm>„p 
q..i  irto  cafu  perd,t„r  priuilegit,  clericale^  &  "ft 
co,sop,mofec.idum  Hieronimum  G.gantein 
ft.depenUon,busccclefiaftic,s.q„eft.j4 


S64    Bekm.  Cho.Comment. 

If^XTA  APOSTOLI  CONSILirJm 

'  •  r  M  M  A  R  I  r  M. 
/  Via^i^.  .^^     non potej}  continere^  fotiiu  accipiat  | 
r,z  ynram.ifHain  DiahoUt»y  t^ma  mslim  clfi 
-  uamvri. 

2  P(sr*& c iuiics  fecundo  nHbentium  An  hodte  vi' 

d :  ■•■  -^ir  fai^UtJ^  per  co  njilium  Apofioli. 
S  M^tdr.(j£d£  non fetm  titto  re^  neeferuataform^ 

k  ! '  ^ Traditayfecundo nuhityatipriftetfirfiic  ■ 

ccpione  liLerornm. 
4.  Vx0rfecundo  yinhens de licentta  manti  vei  ji - 

lio  rnm.non  debet  pftmripGcnis  legalihm. 
/  V.xori  tranjitad fccnnda  vota  vtuente filio, 

fifiUns  in  vita  fna  nonfMt  cdnqudfius  ,tnia  - 

ria.  videturremtf  d, 
$  Vxor^cfti^  trar.fit  ad  fecunda  vota  de  lieentia 

prinripis  .poenas  leg£tUs  euitat. 
7  *Pfitci*vuQcunj^  tempore  tranfeat  ad  fecund^ 

votA^non p:iKtturpxni4  legaltbus. 

QVoD  habetlocum  tam  inpnmisquant 
in  vltcrioribus  nupr;js,&  cius  ratio  Fair, 
caufaincontinentix  euicanda:,  vt  ^iit  A- 
I  pottolusaJ  Corincii.y.th-bcatvnufqairqiv 
xorem  iuanijvnaquajq;  virum  ruura,quoniain 
melins  cil  nubcre  qaum  vri.Et  (ic  conUliuraA-'^ 
poftolieft  reciprocn-^^  ,rkm  inviro  ,  qaamin 
mulicre,qm  quado^  ^    . •••*'nTo  raariro  mortuo^ 
cuivoluentnuberepoteii..-  .luf^mApoftoIu. 
cjt.de  recu. nup.  Vidua  eniui  q  nopotcft  coti- 

nere. 
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tinercvelnonvnicmai-icumnon  accipiatqua 

l-DiaboIuinauq;Hieroiiimusdctelhrurrecua 
da  matnmonia,nih  magnainuctus  fuerit:  ide6 

Faulus.i.nmoth.c.y.dicicvoioadoicrcentu- 
ias,&iunioresnubere.Ca;teruidem  Hicronii- 
mus,m  epirtola,:?  6,  narrat  de  quodam  viro,qui 


r         -'-i-x  "^*-«- vj^nuimariros,ca 

^  irgotuiacntmatrimonio  copulati,  totus  po- 
pulus  Romanus  inlbnter aftabat ,  quis  eorum 
vincerecmaritas  tamcn  vicit ,  6cmctn6  a po- 

puIocoronatuscft,&palmaminmanibuste. 
nesclamabar,  O  mca  vxbr  nube  cum  Farcrro 

bednancdubitaf«r,anperconfiliuiVlpollo* 
Iiruntiiodie  fubJatre  pcenarciuilcs  induax  i„ 
odium  /ecundo  nubentium,<?c  in  fauorem  iibe 
roram  pnmi  matrimonij.  ^uper  ifto  pundo 
DD. videntur  varu^cjuia  Panor.in  c.  fi.  tir.s  al~ 
eg.rcfeiT  duas  vcl  tres  opimones.Ioan.deGa- 
ron,bi„l.KC.eod.tu.refeiTaliasquincn^ 

,  [C"^?^d^^iicujtatedignorcipo!nt,qu^^./itverior 
!  J  opinio.  ^ 

Breuiteritadiftinguedovos  refoluatis.  Aut 
agitur  de  panis  incurfis  propter  nimiam  fefti 
^    Ji^tionemnuptiaruminfraannumiuaus  vn'^ 
[.  I  ta,quia  mulier nubens  intra talc tempus  effici 

.  Jturmfam,s,&nonpotcftdonarcfecindo  mal 
]nto  vltra  tertiaparte,vdfibii„teftamen^o 

Ulinqucre,,neciprapoteftcaperclegata,hxrer 

lii 
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$66      BER.M.  Cmo.CoMM  ENT. 
diuces  ficieicomi(Ta,vel  doaationes  cauliE  mar 
tis,&alias  infiniras  poenas  patiatur ,  de  tjuibiis 

2  habetur  tot.tic.de  recuncl.nupr.t&  cuncdict^ 
pixna: &  alix  fimiles,tanquain  impedientes  li- 
beramfacultatemcotiahendimattimoniu,  ^ 
tanquam  appoiitx in  odiumilUus ,  per  conll- 
lium  &authoritatem  Apoftoli cenfentiu  fub- ; 
latae.Et  ita  procedit  deciho  d.c.cum  fecundum 
ApoftoIum,&illud  deciarat  gl.in  verbo.leguHs 
infami^. 

Aur  agitur  de  alijs  poenis  indudis  fauore  li- 
berorum  primimatrimoni|>incuilistame  pro- 
proptcr  fecudas  nuptias  contradt  as  poft  tcpora 
ludus>6c runc tales  pocna: hodie  rcmanenr  in- 
eorredbse.Iftaeftcommunisopinio,  quatenet 
Inno.in  d.auth.cu  (ecunduf  Apoltoiu,que  poll: 
Bal,requutur  legiftas,inl  l.deltc.nup.&in  l.fi- 
lium  que  habente.C.fa.herc.&idcBar.inl.  li- 
beroru,  fF.de  his  qui  nor.infa.&  Lud.de  Rom. 
in  c6fi.i8i.incip.iacaru.&  ab  iltu  lanqua  a  co- 
muni  no  ii  e  ft  recedend  u .  p  r  o  q  u  i  <  6  ( uiuit  Oec . 
in confi.Sy.incip.pro  retolurionf.in  i.vol. 

3  Exprasdidaconclufioneinfcrtur.tQii^^^^  ^ 
materrecundo  nupferit ,  no  pctiro  tutore  ncc 
feruataformaklege  tradira,an  priuetur  luccef 
fione  filioru  fiiorum?Certc  talis  pctrna  per  con 
filium  Apoftoli  non  eft  hodie  corre<aa,quia  vc 
dixi,principaliter  non  fuit  appofitain  odium 
fecundaru  «uptiaru/cd  propter  fauore  filioru. 
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Ifiuiidammnupriarum. 
.  H^cdecifio  polfer  l.mirari  non  proffd,- 

tc.., mu  riscu<.bus.Prim6..pando  .Xnr  ./e; 
frelsevcl  r..circ.nfao  tert J,enrodin  eT 

quoanouvel.rnvxorfu.np..„ur„rn4S-; 
.bus  er..,m  irjduais  in  fauoVc.n  Hl.o  icft 
lufra  an..nm  ludtus  fcci„,do  nuDfi-,,'  - 

taien,Hcenr,a,.,daramamrn.^t;ere'ul" 
rer  p<.nas  legalcs.vr  rcner  Fran^Tcu  Cremen" 

fi^-.W.ng.,4.inap.fima..rus,r,,.iaCr^" 
5^auo..„  auth.de nupr.>.&  Bald.i„ c  eSe 
ae  ppellar.„eceri.,m  priuarcrur  rurela  J.ce; 
Romanus ...  fi„gu.,^S.,e„earco„trarium 
«mc  fi...fraannumlua..s  nubat.q,,u  Tderf 
«ourrabonos mores. conrra  ^.oZl^ts 
Jponcre  .,o„  poreft.Sed  pr^cedens  ot  nZ  .  ' 
derur  verior  quam  pleriq;  feouJrMr  T  - 
neovolenri^da„rfl.ce2;itro:^,^^^^^^ 
«.».  vfqaeadco.£dei„iuriis  lcum 
feu.ra..faaio„is.C.dcrra:aC„.;r'''"" 

Secundononproced.t.qnandomarerfec,T 
clo  nubererdeconfenfu  &  licenri,  fil!  - 
,    ris  .tiarrimo<,i,,gloiri„  verb^  P"" 
J  »«hen.de„o.^e\°  „";;i 

U  «^^-nrfi„,„,.c.£V:ifSi"£;^^^ 


r 
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S68  Bekm.  Cho.  Commen. 

Tcnul. Vndc mulier qiis  vulc  iecur.a6  cotra- 
hercfivolueric  euitare  pccnas  legales,  dcbec 
vti  cautcla,fcilicet^qu6d  facit  filios  confentirei 
quia  abundans  cautela  non  nocct,v  t  dicitBald. 
perillum  tcxtumin  1.  teftamcntum  ,in  verboj 
abundans  cautela,  C.  de  rellam.  Vidctis  enim* 
quod  notai;ij  in  inftrumento  matrimoniali  po- 
nutGlaufuia^quodtalis  mulier  contraxii  fecu- 
d^snuptias^deconfeafu  &  licentia  parentum 
amico.rum  iSc:  maxime  filiorum,quia  nulla  vidc 
ti^r  inferri  iniuria  filijs  per  fecundum  matti- 
raQnium,exquoexprefsc  vel  racire  confenfe- 
ruHtpatrivelmacri  rccundo  contrahentibus, 
pergl.fupraallegacam,invcrbo,copulantur, 

&  gl.ind.§*duo,m  verbo, vt  fi  dicatur.  E t Lud. 
«[cRom.confi.ii5>.incip.exthemateconlulta- 
tiottis  craditratio£tem.Quiamacer,quae  cranfit 
adfccun4»voC3,faciciniuriamfilijs  primima- 
trimonij^i&proptcr  hoc  poenasincuiritj&:ideo 
filtjscoakntieiitibus  nuilavidecur  fieii  miu- 
lii,vt  inrcguk,fcienti,de  regul.iur.in  6.Forti- 

ficatur,qabonaprohibita  ahenariin  fauorem 
alicuius,illoconfencienre  alieoari  poirunc,& 
non  habetjocum  proliibitio.I.quories.C.de  fi 
dcicom.&notatur.inl.cumpsrcr.f  libertis.fF. 
de  legat.i.vt  in  terminis  concludit  Df  c.  in  co- 
fi*(jG4.iricip.in  cafu  illuftris,in  4.  volu.  Sed  fili  j 
priorismattimonij  debent  vti  contraria  cau- 
rela,fcilicet,quodnon  fe  reperi^ic  dum  marri- 

momuni 
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In  i  1  i.  JJe  PVB.  CON  C  V/i  S69 
moniu  recitatur.tVel  ctiam  mater  non  prma-  5 
tur  fucccilione  filijjquamuistranfeatacliecu- 
da  vota,viuentefiho,(ifi{ius  viucns  nunquam 
5  fuitconquseftus,quianonconquajrendovide- 
\  tur remifi ire  Alex.conii. 6 j.in 5.V0I.& Dec.co- 
j  Ii.i06.ineip.quieritur.ficntdic!mus  devafallo 
I  &donatario  commirtetibus  ingratitudincm. 
I  VideteGuidoneHiPapx,confi.r75?.  vbiplenc 
tradit,anmater,  qu.Etranfit  ad  fccunda  vota, 
nonpctitotutore,nec  reddita  adrainiftratid- 
[  JiCxpr-iucturlucceflionelibcrormTi. 

Tertio  nonpraccdit,quando  matcrfecnn- 
io  oubcs  nullos  haberet  Iibcros,quo  cafu  nul- 
lam  pcenam  incurreret,quia  caufa  proliibitio- 
nis  ceirirc  videtur,deficientibus  libcris,  fauo- 
rcquodam  poena  ipdu6i;afuir,crgoillaca(Iare 
r  I  iebessVttraditAle£inconfi.45Jncip.vifothc- 
^  i  mate,in  i.vol.4'cIariusinconfi.55.incip.iiidu 
I  bitationeprc^miira.in  <^.vol.vbi  r6Gladir,qbo^ 
quando  tradaturde  fucceiJionc  vniiisfi!i;mo- 
rientis  fuperrtitibusah|sc.x  eodem  matrimo- 
nio,runc  matcr  fccnndo  nnbens  priuatur  ftjC'- 
»  ceIIioneilIius:quoadbona<]Hc  fibtapatreob- 
f  uenerunt:tamenvbieirec  vnicusfilius  rantura 
•  &moreretHr,tunc  mater  biniibens  abfoln^c 
admittereturnd  cius.faccefJioneni ,  pcr  mor- 
tem  cuius  fauor  vi«lecur  ceilare ,  vrnorabilitcr 
tradit  Ripa,in  fir.d«fecundis  nuptijsjinj.  qu. 
principali.tJdem  diccndum  eft ,  quando  i  lor  ^ 
'  lii  5 
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habct  Jiceoriam  a  principe,  quo  cafu  euica' 
rctpcena^jlegales  fecunclum  Ancel.ind.l.mar 
tcr,C.ad  reitullia-tum. 

Vltimo  haecDcc  fioprbcederettinmarre, . 
^Sc  nonin  parre,<.|mnonincurrcret  poenas.  Ki.l 
C.defecuiid.nup.quomaisinfraannum  ludtusi  - 
fccundo  nuplcnt.ramcn  puniretur  certis  poe-' 
nis  indudtis  in  fouocem  fi'iorurn,quar  fimilirer 
vtfupradeclaratumfait/ubconfilio  Apoftoli' 
non  compr<Thf'ndunrur. 

r  X  O  Ji  E  M    T>  r  C  A  r. 

S        M  rjM,  A  R  I  V  Oif. 

1  V dvtft  if  meretricU  ettam  tn  vxnre  damnntHr, 

2  St ati44  co nmcrafif-jxropter triifuit  introduBm, 

3  Dohres  &  gaudia  cfUiZ  o(>uenir^Ktm^ritis  vxo- 

r fs  ducentihtts  feriatim  cntimerantHr. 
4.  Licurgm  legesfecityVt  mnlieres fine dote nube • 
rettt. 

5  MeretriciHfv  cjHantHmcHytc^  ftt  fHblicum  ,  non 

impcdtt  m.ttrtmomHm . 

6  ExcomHnicatHs  non  prohibetHr  dncere  vxore. 

7  Meretricem  dncere  in  vxo rem pinm  eH ,&in- 

ter  opera  charitatu^  repHtatnr,  &prodefi  du- 
centi  in  remifiionem  peccatQrum. 
S  FtUa  facerdotis  depr^henfa  in  finpro  debebat 
concremari. 

^  Ducent  meretricem  in  vxorem  incorrigibilem 

dicitnr  patronns  tHrpitndinis. 
{a  Ad  ilt eram  propric  nan  /icet  dncere  in  vxore, 

Nonf 
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NO  N  cau(aiaturatid;t  l!bidinis,reclprinci- 
,)alitercaura  fobolis  procieanda:,  qnia 
propier  hanc  caufnm  infticuta  fuerunt 
inatrimonia.vr  habetu:  Genef!i.cap.crercite& 
multtp!ic<ibimini.,&iilafuircanraimpulfiua& 
finalis,vretian\habctui  Lt-uit.zi.cap.vbiin le- 
ge  Mofaica nonerat  p-^rn-.jfruinLeuitisconiu- 
gesdefcortoaccipt  i  c  .aut  viduas  repudiatas, 
ncc  etiam  virgines.nili  dunraxarcauraprocrej 
da;  lobolis.Probatur  eriam  lcge  canor!ica,qu« 
djcit,tMUod  volupcas  mererncia  etia  in  vxore  i 
damnatur.cap,liberorim-\,^3.  cjuaft.4.  ^  ideo 
fic|iiisdncarvxorem  caufa  libidinis  ,&non vt 
ftudear  generationi  liberorum,non  matrimo- 
nium  fed concubinum  fe  connpbium  appel* 
latur.c.foferqucTri,u.q.i..  &i!U  dicerur  con- 
cubina3(r  non  vxor,in  c-is  t|ui,&:  in  c.Chriftia- 
no,54-d»f^'"^>.  Etir-^principaliri  r  6t  implicirc 
debetinteliigicon{iliumApoftoh,proquofa- 
cit  tex.dc  iure  ciuili  in  1.  libeiot  wm  appcllatio- 
ne.ffdc  vcrb.&  rer.fign.in  verfi.qui  vxoies  du 
ciJt  voro  &  animo  libr  roru  procrcandoru.tEt 

(jc  ftarus  coiugalis  q fandus,quam  imraaculat»^ 
&neceiranus  exidacncraoefL  qninefciar,nifi 
quife  bomincraex  viro&  fojminanatuigno- 
rat.  Eft  enim  necclfarius  ad  conrcruarionc  fpe- 
ciei  human«,&  tiibus dc cau(Is  fuit  inftirurus. 
I  '  Prim6propter  prolisgenerarionem.Secund6 
llll  /Pri'-irefrenationcc6cupi(ccri?.Trrri.N^otcr 

r 


nm 
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^7^       B  E  RM.  C  H  O.  C  O  M  M  E  N. 
Xiti  glonficacione4-n:quiadicit  Apoftolus,mu- 
lier  eft gloria  viri,quia  Deus  declit  viro  adiuto- 
lium  fccaiinam ,  non  carnalem  concupifcen- 
tiam,fed  vt  haberctgloriam  de  fceraina. 

Hoccnim  confiliu  Apoftoli  pleruraq;  pcr- 
niciofum  eftducenti  vxoremivnde  Auieolus 
Tiieophratusinlib.de  nnpt. qu£Erit,aii vir fa- 
piens  ducat  vxorera,  &  cum  intra  fe  cogitaiTet, 

^  refpondit:tli,pulchaeiret,(i  bcne  morigeratar 
fi  ex  honeftis  parentibus,fi  ipfe  fanus,vel diues 
cllet,fic  polTe  lapicntcm  nubere.  Scd  muitain 
nuptiis  concurrunt ,  quae  vfibus  matrouarum 
funtneceftaria,vtfunt  preciof-e  vcftes,aurum, 
gemmap,fumptus,anci!lae,rupellex,&aliainfi- 
iiita:no6le  aut«m  fuat  garrula? ,  8c  quxftiones 
mouentjdicendojillaornatior^cedic  in  publi 
cum,ego  aute  defpedior ,  illaab  omnibus  ho- 
noratur,cur  afpiciebasvicina?quid  cu  ancilla 
loquebaris  «*quid  attulifti  de  nudinisJ  Sc  vt  pau- 
cis  plura  copi:ashenda,pauperem  alere  difKcile 
eftjdiuite  fuftinere  tormetu,{atius  ciret  tali  ma 
rito  in  exiliuire,quatalem  vxoxe  ducere.Refe- 
runt  prarterca  hyftpriographi  q?  Socratesroga 
tus  ab  adolefcenculo  quoda,  vtrum  vxorem  du 
ccret,velan  a  nuptiis  abftinercr,refp6dit  quod 
cunq;  faceret,eam  paeiiiterct :  hinc  te ,  inquir, 
folitudo,hinc(>)rbitas,hincgeneris  intcritus, 
hinc hjcresalienusaccipier  bona:illinc  p.^rpe- 

taaroiicitudojcontcxtus  ijuaerelaru,  don$  ex- 

»ro- 
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obratio,affinium  imporl-uniras ,  grtirulalb- 
rus.linguafucceuroria,  incertus  lil  j  cue 
tus,.^s  enimoneramatrimonijfacilcfern^poi/' 
quis  quorunda  infolentias  ?  quis  po,  ax  Ci 
pauperesfuntjfacileab  hominibus  c 
^ur,fi  diuites  dotcs  adferanc  inrume 
nus  infolcntes,forma  vero  fu/pedas 
formitas  veroredditinuifas,femp  ^...^u^ 
iuntur,femp  exprobrant,  fcmp  raidjaotur ,  8c 
quosconiunxdiligir,ilIos  eaodic,eis,eaa^4  Cic 

tcradcfunc,nuiK4cniachrim.T,gemiCHs,atque 
^  j lufpiria,vc  votis  earii  qs/atisfaciac :  oruamcro- 

jruver6ambicioncade6ardent,vcopes  cudhs 
•  labefadccmiferosq;  cogit mantos  ii^ q(tus ia 
idira^direfca^lcra>quoc  erga  maritoj haudcs 
!exercct?quoclimulaciones?4uorproditiones> 
iquocpIeruq}fuppoficosparcus?quotmccuase 
|iiuiriciones?quocaIicnifeminislufcepcasmef- 
!fes?&9.peiuseft,lugccpofteavi^iinnocctcsv^ 
j  xores  luas  morcuas,quas  in  vrbib.laudac  &pdi- 
j  cac  pudica$,quaf  u  impudicitia  corda  maricoru 
I  vuhieracuccogucurq;  gratia  honoris  no  pdcdi 
I  redlc  menn.q,  fi  dotc  ampla  quis  cu  vxorc  alfe- 
iquatur,taco  luperbiorolficitur,ftimulu  fuper- 
1  bi^  cuiuflibec  vxoris  suc,dos,&  forma:  mulier 
ii.bcnedocacan(5maritifocia,fed  dninalr  pu- 
tat,Sed  vnu  obftat,q,  fi  quis  vxorc  pauperc  du- 
cat ,novniusdiei,ledrociusvic^  hofpice  force 
hortccomparac,p4:;Eterea  cogitatqua,-  mundi 

lii  5 
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874         BeR,-  CiIO  OjMxMEN. 
riinc ,  &  qdomodo  complacere  poflic  vxori :  Sc 
e  c6tra,qui  fme  vxore  cft,  aptior  efliciciir  ad  ea 
quae  Dei  funtiquia  vxorati  tribulationc  carnis, 
&maioremimpulAonem  hab^nr,  quaquivxo 
rem  non  ducunt.  Si  quis  t^rgo  pacem  in  matii^ 
monioqusrat.ducat  vxorem  paupercm,  paci^- 
ficam,&  non  diuiterri  litigiofam,noftris  cm  te- 
poribusleuiseftconcordiainter  c6iitges,quia 
4  potius  pecuni.T,qua  puella?  maritatur.t  Rt6te 
crgo  Lucurgus  leges  fecerac,vt  muiiercs  indo- 
tat«nuberent,  ne  p^cunije  potius  quavxores  ^ 
ehgeretar.Sedbreuiterdicamns,q>vxor»snul-  • 
laefteledio,  fed  qualifcunqjaduenenr^haben 
dieft:ii  iracanda,^  foccida,ri  fuperba^fi  fatua,(i  ^ 
deformis:equas,bos»afmus,cai)is,  &  villilli  Tia 

macipia,fedile  ligneum,vrceoU ,  lebetes  pnus 
probintur,&  (icemnntur:fola  vxor  non  often 
ditur,neG  ante  dilplicct.qua  dacatur.na  fi  puU 
chra faerit,etic fafpecta^qina  diffictle  cft  cufto 
dire,q>  plares  ^mint:fi  aute  turpis  ,  crit  inniia, 
quia  moleftam  eft  poflidcre,  quod  nemo  habc 
rcdignatur. 

Ampliate  proccdere  coniilium  ApoftoH,vt 
nccdum  habcat  locum  in  eo,qui  ducit  vxorem 
virgincm,vcl  viduam  aliam  honeft;ammiili«rc. 
verum  etiam  habet  locu  in  eo  qai  ducit  c6cubi 
^  nam  vel  aliammcrerrice:  t  quialrcct  merctri- 
ces  repellantarabadibus  legittmis  ,intaotu, 
>quod  Ucctinaliqaocafu  habiUtarentar  gcnc- 

rali- 


Early  European  Books,  Copyright©  201  1  ProQuest  LLC. 
Images  reproduced  by  courtesy  of  The  Wellcome  Trust,  London. 
1462/A 


I 


t    In  Tjt.  DePvb.Concvb.  «75 

iralitercrinunofi.non  tamcncenfenturlisbili- 
!  tatar  meretrices.nifi  de  eis  fpecialis  fuerit  fafla 
in.ent.o,vtconcluditPanor.perillHm  tex.in  c. 
tata.de  rymonia.quf  fequitur  Rocluis  de  Cur- 
te,tit.de  lute  patton.in  verfi.competeni.  Non 
tamen  reperitiiriars  cautum  ,q,meretriciura 
quantucumq;  fit  publicnm  impediatrr.t,  imo 
n.um,qu.aed.aumdt  matrim„„io  CQt..ihen- 
dofftprohibitorium.&qiiilibet  potcorrahe- 
■  re.mfi  exprefscprohibeatur.c.cu  apud.de  fpo- 
•  1  fahbus.thcutpatet,n  exc6icato,qui  proh.L  <S 
1  rur  ducere  vxorem.imA  pium  *(lt&  int«r  ope-  7 
i  racbantatis  reputatur  meretricc.q  (i  vult  cor- 
t  .  "g"e.ducerein  vxore.vndeClen,e,Papani. 
Ik^  «"'"^^"'"''"^"«'publicasmerettices  delu- 
».  :  P^n^i^traxerint^&easinvxoresduxerint^eis 
,  /P'"'nr<;niilIionempeccatorum.c.inreronera 
m  char.tat,s.ext.a  de  fppnfal.&  mattimoniis 

Ratio  e(Ie  pot.quia  interillos  p6t  elle  matri 
nion.u..nterquosperverbade  fifentip.u  elTe 

rnutu„sc6fenlus,fediftapoirunieflii.;terviru 
&meretrice,quiano  reperitut  iure  decifum. 

q.meretr,ciutollatmul.eripropriSc6(enfum, 
qu.a  non  obftante  meretricio,  habet  notcftat^ 
fu. corpo..s,necp illud eft alicui alhgita , ita  q, 
nec  ftuprum ,  nec  adulteriu  punibile  coraitta- 
tur  cum  meretrice.qux  publico  merctricie 

laudabileeftmatiimoniu.vnde  O^ee  Proph 
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madato  domini  vno  coroordei ,  &  quindecini| 
ai^cnteis,  &  dimidio  corotritici  emir  iibi  me-| 
retricc,qua  poftea  in  vxore  duxit ,  c.  integritas| 
corporis,52.q.i.&  ^.dicit  dominus  Ozqx  vndei 
&furae  tibi  vxorem fornicationis, vt  lcgituri 
Ozeac  i.Sc  ^cap.ergo  pium  efl:  meretricem  du- 
cereiavxore,  uecquicam  ducir  culpadus  efl:,i 
fcd  potius laudadus,c. no  efl: culpadus.  22.  q.i. . 

Nccobfl:at,^habeturincontrarinLeuit.io. . 
c.vbidominus  loqucs  Moyfiait,virginem  du-  • 
cet  vxore,viduaaute  &repetita&fordida4tq>  j 
meretriceaoaccipiet,fedpuelIam  depopuio  | 
fuoiergo  videbatur,q)  irao  impiu  eiFet,  ducere  i 
meretrice,exquo  exprefscaDeo  erat  prohi-  | 
bitu.Qaiarcfpondetur,q>illetex.debet  intcl- 
ligiin  Pontificc,liocefl:,mfacerdote  raaximo, 
qui  tales  muUeres  corruptas  accipcre  non  de- 
betjfed  virgines  tantu,triplici  ratione.Prima, 
quia  fuper  caput  eius,  infufum  fuit  oleum  vn  - 
6tionis.  Secunda,  quia eius  manus  in  facerdo- 
tio  fuetuat  confecratae.  Tertia,quiaille  maxi- 
rausfacerdos,erat  veleiTedebebat  veliitusfa- 
cris  ac  fandis  veftibus,&  tanta  honeftas  in  eius 
niatrimonio  requirebatur,tq>fi  filia  facerdotis 
fuerat  in  ftupro  deprehenia,  &r  nomc  fui  patris 
violaueraccertc  flammis  dcbebat  exu,ri. 

Prcgdida  decifiolimitatnr  vt  proccdat,qua- 
^o  eftfpes  de  corrc<5fcionemeretrici%tuncilla 
kcite  poteft  duci  in  vxorem,vt  habecur  in  c.fi- 

•nifica-. 
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nificafti,dc  eo  qiii  duxit  in  matr.qua  poll.  per 
ult.fccus^fi  no  efFet  fpes  corredionis:  f  quia  ^ 
^cafu  fatuus  iudicatur,qui  talem  maretricem 
ucitinvx-ore,a  feenimabijceredeber,  alias 

patronus  tnrpitudmis  dicetur.c.ficut  crudelis, 
^o.q.i.Secundo  limitatur,quando  ducit  mcre- 
ricem  eainrentionc ,  vt  eam  rcuocet  a  turpi- 

udinemcretricij,&adbonummatrimonijin- 
^ucat,  &  idco  laudabile  opus  mircricordia:  fa- 

€,qai  meretriccm  aralipeccato  reuocat;fi  ve 
oquisducacmererricccaiiuenrionevtmerc- 
ricetui, &dcacquifitispermcretricium  Scz- 
ultcriumviuat,  8c  particeps  Incri  fiat,  prout 
nconcubinis  facerdotum  vidcmus,  talis  fub 
onfilio  Apoftoli  non  contine  tur,im6  ifto  ca- 
-  grauiter  pcccar,t><:  matrimonio  abutitur ,  & 
ic  tria  grauiti pcccata comii:iitit. primd  ,  quia 
acit  illi  fidcm  fraBgere.fecundo,  opcratUr  co- 
|rabonuni  prolis  .  tcrtic!>  vioiat  /acramenriun: 
fiuia  non  manent  duo  in  carnc  vna ,  fed  in  car- 
jie  plurium  dcfajdaiur,ideo  grauiter  peccac 

(naritus.qui  mcrccricio  vxoris  confcntir,  &  ci 
jacitadulrrraie.  Tcrti6,ha?cdccifid  nonpfo- 
feditinadulccra,  tqniadeiureadulrcramdu- 
cre  non  licct  tn  vxorem,  vt  hcbetur  per  totu, 
•  q.i.vltim6,h«c  decifio  non  pioccdit  in  adiil 
s  eledionum  vcl  ordinationum,vndeficuc 
oncubinarius  non  poteftin  Epifcopum  elipi, 
Jcc  diuina  minilhare,  ca.  habuiirc,^  4 .  diftina. 


87S    B  E  KxM.  C  iro.  C  om|m  e  isr. 

ficeciamquimerecriccni  ducic  vxoiem,  cap 
'  HKi  r i cu  m ,  e a d  e  1«  d i  i  j  61.  &  II o ca c  i  b  i  gl  o .  q  u 6 
ex  vuo  &  eodem  fad:o»quis  punitur ,  «S:  mcic 
tur  ducendo  meretricem  in  vxorem. 

p  R  o  H  r  I  r  s  M  o  D  I    A  r 

tem  dijiini  obferHantii^  prxcepti. 
j  7 r<^nfgrejfores prxcepti  dmini  gramter  fecun 
dmn  legem  vetert^  teft ttmenti  pHyittifaerftt 
jnftltti  exempLt  htc  enHmeranttir. 

tiuaobieruancesa  Deofalncarem  co- 
lequuntur  rerauneracibnem,(  raiilgreiro- - 
rcs  vero  varijs  modis  arceiitur. vndc  Saul  I 
^pter  tranfgrellione  diuini  praecepti  irrcuocar 
bilitereil reie(tV,vt  habecur  i.  Reg.-j.c.&etia  j. 
^.Regjj.c.legiturdc  quodaviro,c]uicomcde*  | 
pane  in ioco  vctico  contra  pripceptu doinini,a  \ 
leonc  fuit  occifus.iic  etiam  Acha  lumci-s  de  a-  \ 
nathemace  c6trapraeccptum,lapidatur,  prouc  \ 
habetur  lofue ,  7.  c.  &  Numcri  15.  de  quodaMi  f 
homine,qui  cotraprasceptum  diuinilm  indie  ; 
fabbaricolligebat  Hgna  lapidaruseft.  &  idem  \ 
Num,  i4.in  quo  dicitur,quod  fihj  Ifrael  paran-  \ 
tes  expeditioncm  contra  Amalachiias  &  Ca- 
naneosjvincuntur,  &:  quiacontraprarceptuni 
j  alcendcrunt  occifi  funt.  t  icgicur  eciam  i.  Ma-  j 
ch;ibxorum,c.7.quod  propter  prajceprii  Uo  - 
miai,ieptem  fratres  cum  macre  fua  grauia  cor 
mccapallifuntfub  Antiocho.  Scruandum  eil :' 
crgo  iftud  prieccptum  dminum  a  Prjelatis 
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InTiT.De  PaB.  CONCVB;  879 
efdotibusjirccuudum  lcgeni  viuere  voiue- 
irit.afiofqj  fuper  obferuatione  inftiuete  dt- 
>r,proutfecitDauidinftiuens  Salomonem 
-ilum  lunm  poft  ic  regnarurum ,  dicebac  enim 
i.runc  proficcre  poteiis,/!  cuftodieris  pr^ce- 

,ta,qui?fpi.-ec;cpitDomm*Moyl1.vrfL«citNoe 
~ui  om  nu  qu<c  pr.-eceperat  ei  domi«us .  fecit. 
deoadiluuio  Uuatus  eft.  Vndc  qua^renti  k 
ahiatore  q  «id  boni  fnceret,vt  vitam  ^ternam 
abcret,rc(poafumefteiaDomino  ,  fivis  ad 
itam  mgrcdi  (erua  pr^^cepta.  Vnde  de  Pon ti- 
cibus    iaccrdoribus  Deum  per  Prophetam 

i.K.lIe  Ieg,mus,pr^cepta  mea  cor  tuum  cufto- 
hnt,loi)guudi  .cm  enim  dierum  &annos  vi- 
*,(Srpaccm  apponent  tlbi. 

omni  studio  Ul^srem, 
•       /.      M  M  A  R  I  r  ,M. 


'''"''P'''"'<lr.^oUerMfi,^^^^^ 
^'''^'-'tandttmmmorarc^nd^U 
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Be  RM.  Cho-  CoMMEisr. 

commnntcanone^nifiefficeretnrdietim  dete^  \ 
ienor  fer  excornmHntcationem iC^HO  cafn po/*\ 
fet  abfolm  etiam  inmtm, 

HOc  ciiira  prjEceptum  iudiciLUis  ecclefia- 
Iticis  dirigicAcquia  vt  s.  didum  fuit ,  de  i 
hoccrimineconcubinatus,eccle(ia  co-  • 
'  gnori.ic>  t       fitciimen  ecclefiafticum,  &:ab^lv 
cccie(ia  habuit  piimajuam  prohibicionem,cr- 
goad  eim  pertinetcognofccrede  concubina- 
tu,maxime  commifTo  cum  cicricojC.nemo.ji. 
q.4.quiai:ationeperfonie  concubina  eilicitur 
de  foro  ecclefiaftico,ergo  omni  ftudiojaboiet. 
Sedpr.i;cij)aumeft,  vtipfi  primitus  laborent,^ 
honefte  &  caftc  viuere,  &  concubinas  a  fe  iplls*  1 
ab!icere,quiacuius vitaderpicitur,eius  etiam 
iuflio  &  iahuaris  praediCatio  contemnitur.c. 
infames.§.fi.q.7.&inc.nulli.i.q.i.  Sed  quid  Ci 
clericusconcubiuariu3,&concubinacontem- 
nanc  iftafalaria  monita.Rcfpondeo,contra  cle 
iicosrecidiuantes  ad  foiicum  concubinatum, 
didum  fuitfnperius.  tSedmaius  vertitur  du- 
'  bium,an  PrjElativel  eorum  Ofticiales  poffint 
coc^^rc  meretrices  ap  pcEnitcntiam,5u  fit  ebn- 
temnancmonirarialalataria>velaHaprnecepra, 
annofHnc  excommanicari?  videtur  quod  fic. 
Q^uad  Redores  ciuicatum  fpedat,vthabita- 
ttsinea,ciuiiiter  &liooefte  viuant,ergo  mul- 
to  fortius  poterunt  compeileremeretrices,  vt 
amerecricio  recedant.Pi^cerea  crimencarnm 
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Ijsr  TlT.  De  PVB.CONCVR.  881 
leftpublicum  &  manifeft  um,fed  peccatorno* 
konuseft  compellendusad  faciendam  emen- 
|Jam,maximcvbieccIe(]arcadalizaiur,veiRe{^ 
ii!>ublica,velanima,ergomerit6poteritinuitus 
'  elinuitacompelliad  bonum,quiavtilitati  ca- 
m  confu!ifur,vtcft  tcx.inargumentum  in  c. 
quicmendar.in  v^rfic.  bonapiiEftanturin- 
itis,4f  .dift.fquia  quando  agitut  de  graui  pcc- 
;ato,vel  de  criminc  hierelis,  dclinqucntcs  etia 
inuiti  trahendi funt  ad  falutem ,  c.  difplicct.i^. 
-[.4.Patetergo  quodtales  muliercs  impudicaj 
'oflintcom;ielh  ad  pcenitentiam ,  quia  licct 

er  lcges  ncmo  direde  cogatur  benefacercta- 
le  maic  agere  prohibetur.c.ad  fedem.^^.q. 5. 
go  autem  opinionem  contrariam  ellc  verio- 
^m,per  regulam  imis.qux  dicir,quod  benefi- 
_:ium  non  confcrturininuitum  ,  ergomijhiin 
ibonum  nifi  voluntH-ium,vt  dicit  textia  c.pi^- 
fens  clericus,  zo.quxft.^.  tHinc  eft,qaod  cx  in 
uiro  marrimonio  generancur  fcAudala,  ca.i.  & 
iibi  glo.de  fponfalib.  H.ec  Oj)inio  confirmatur. 
QiTiamcretriciumtolIeracur ,  vi  --"  liusmalu 
buttetur,quoniammulcaadulta  „; ,  aipra  ,& 
iinccftusmultificrentinciuitare,nili  ibicflent 
•Jupanaria  &  meretrices,fic  etiam  tolIeraTur  li- 
(bellus  repudii,vt  maius  malum,i '  homici- 
f"  Idiumcuitetur.c.hacratione.^i.q...  .  ficeiiam 
jjecclcfia  tollerac  cofortium  malorum,fic  etian!i 

;oIlerat  vfurarios,tQllerac  etiam  iudicium  fciri 

kkk 
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g82  B  F.R  r  H  O.  C  O  M  M  E  ^\ 
c^nr!cntis,vel  aquir  Ftriientis  &  quardam  afi.i^ 
c)>iae  eccieha  diffimulatione  pertranfit ,  vt  pro- 
prer  mi  ^.us  roalam,euitetur  maius,c.fi  quid  ve 
riuj,  ?3.q.  i.Patct  ergo  cx  praedidis  ,  quod  me- 
retricesinuita?  non  poflint  cogi  ad  pffiniten- 
tiam  feu  contine')tiam,quq  fuaderipoteftjim- 
P  perari  noa  poteft.c.integritas.u.q.i.tficutdi- 
cimus  de  excommu  icatcquiinuitus  non  po- 
teftabfolui  ab  excommunicationcvtnoratgl. 
i  i  c.(ig<iificafti.extra,deeo  quiducitin macii. 
quam  poll.peradulter.nifi  propter  excommu- 
ricar  onem  eflficiaturdietim  deterior,  quo  ca- 
fn  poiretinu  tns  ablolui  fecundum  loan.And. 
in  c.i  defententia  excommunicationis. 

Oiiini  rgo  ftudio  ludlces  competentes  la*r 
1-  rrired.  bcnt,  vtconcubinas&r  ca?teras  me- 
rt  trices  perfalutariimonitaa  talifoedirate  re- 
iiocenr,r)e  de  cctero  corpora  raccrdotum,qu^ 
temp'u!i\  Dci  tiV^:  debenr,impudicitia&:  libi- 
<^:ne  ma  iilcnrur:  quoniam  dicir  ApoftoIu.s  H- 
jnft.i  ad  TheiTil.caq.^.  hapc  cft  enim  voluntas 
Pci  {andific.^tio  veftra,vt  abftineati'-* vos  a  Fjr- 
J\  carione, fri  r  vnu^juirq;  vas^fiium  pofTi:Ie- 
ri?in  Gi;6lifi:.ac  o  *  honore,  &  non  iri  paC 
fi>nc  defiderij  ,  (icu  gc'ntcs  ,  qax  ignoiant 
Deum.Iiabctur  etiam  Exodi,i9.c.  Sacerdotes 
j]uoq;  quiaccedant  addominum fandificen- 
tiir.ne  percutiat  cos  dominus. &idem  Leuit. 
Zi»cap.dicit  dominus  ad  filios  Lcui,  omnis  ho- 

mo 


I 
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,  Tit.De  Pvb.  Concvb  XX, 

mmoMultaal.non,m,e.fineti:cti 
Htulura,  &eiusmatcnamdic.pc(rc„r  onJ 
propter  c,uot,du,.am  lcduram  .^.ri  c  u,;,^ 
nuttereftarui,  &  finem  I,,.;- 

aut  breu.rate7efe  4"  :.n'r''  '^'"^""^- 
tem  Ecciefiaftcm,Vui ex n  7t,  r''^'"- 

^bo.asrac.as.„o..L,"ed£:r;Tofe 
^ne<iu.aomn.sg,a„.einrui;o  de  mrrumeft 
Deo  om.,.po.e,.<,  laudes  &  i;ratias  reft  m  i 
m.h.  hums  operis  aptam  u^^.Zt^Z^ 


WP 


I  N  I  S. 
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I  N  D  E  X 
PRAECIPVARVM    R  ERV  M 
ordinc  Alphabcticodigcftus  ,cuins 
primus  numcrus  lignificat  fum- 
marium/ccundus  folium. 
A 

^*-*-  teram^^mramento alli'TabttHr.  7.4^*, 
tyfdulteram  publicam  non  Itcet  ducere  tn  vxo^ 

  i 

iO.S79^ 


rem. 


de  ^yidulterio. 


B. 


jD  E  neftcium  anfoffit  alteri  eonferrifme  alia fen  w 
*^     tentta,ejHando  poena  tncurrttur  tpfo  faEl^ 
veltpjo  inre.  ^.^^^j 

C. 

^>  Anonici  in  ecclefia  cathedrali  dicunttir  effe  im 
^     dijnttate , &et4 poffant  commttti  caujx  A" 
po  ^olicA.  i>3i6i 
Capitulu  nanpofitftipplere  negUgentiam  Prdla^ 

necCapitulum  necalij  Prdatiinferiores  Eptfco^ 
po  dijpenfant  contra  Canon€s:cjma  dt(f>eHp$2 
tio  eH  aElus  inrifdtEitonis  ,  nijieii  a  iure  vel 
fri  iilegio  concedatur,  1.^4.^^ 

C4pitnlnn,mQrtHo  Eptfcopoipoteft  clericos  pubU- 
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I  N  D  E  X. 

fs  concHhinarios  defliitiereyprtHare,  exco-^ 
-inicare ,&fii  fenclere  ab  flfficijs  &  lenefi^ 


m 

^^^-  1^96: 
C>iftttil;im  fede  vacate.poteftfucere  flatuta  fyno  - 
dHnt  congregare.vifttarefiopHs fit ,  incfHyre' 
ipHnire  de  maximis  criminibM:  cjHta  fnc- 
cedit  EpifcopOypotefi.j^incjHirere  comra 
rettcHm& inc^HifitHm,  detmere  enm  tn  car^ 
ceribni  EpifcopaiibHS  &  ndnin  proprtis.2, 

€ leirciM  ad  hoc  vtper fnam  confefiionem  dicatnr 
fublicHS  concnbinarius  dno  reejutrHntnry 
primo ,  (^HodfHerit  fuBa  coram  indice  fecun 
doy^Hodfit  fatia in forma  iHdicij,  2.sst, 

Clericiu  ,  adhoc  vt  dicatnr pHblicm  concubtna^ 
Hh4  ,  fnfiicit  vna  monitio  extratndictaUs, 
^.^00, 

ClertcHS  a  correStione  nonpotefl  appellare  nifipro* 
ptcrexcefiHm.  ^,^62. 
ClericHs  concHbinarins  an  in  cafn  tHins  conHitn^ 
^       tionisfitpriHatHs  ipfoinre^ita  qnod  nnlla  re- 
ijHiratHrfententia  propter  verbHm.omnino^ 

Clerictu  concubinariHs fujpenfns  afrHBibtu  an  <r- 
tiamfHfpendatHra  penfione&  atiis  emolH- 
mentis,& anfit  eltgibtlis  tempore  fnjpeftfio  - 
nis,&  (juid  in  Eptfcopo,  ^^^. 

Cltricu  concHbinartj44  qHomodd  diiatnr  vitatn 
fifamimndare.^  /.-f^o. 
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tamen  dchctfacere  emendationem  de  pr^te* 
rito.  ^ 

Clericm  confncrt  dtcitur .  Itcetorenem.  dumi 
^crta:tdenttaf^a,illumcor:mncat.  f  jft, 
Clertcm  de  faSlo  contrahensmatrtmonium  vide^ 

rHrdeh.reffuf^eam, 
t lertcm  euctens  ^  reajjumens concHbin.m.cf,  ^ 
quomodo puniatiir.  i     s  'i'22 

^^^"-'''  '^o  debettorc^uertntfduococurrh.  .0 

^^^''^'^^ntortur^nodebettnterroa^rfntfdecri^ 
rnmthm^fro  ^utim  erantindtcta ,  &fro  qui^ 

^^er^ttrfamatm&nonproaitis.  n\ft. 
Clertcm non  deLcttorcjuert  pcrlmcos ,  ^//>.r /.r- 
^^entes     tuberaesfunt  excomuntcatt.,2.fft. 
Clertcm  n6ndeUtccmfelltadaiturandt^m  mulie 
resJufpeSta,  f^etu  perturtj^c^  ftatcontra  /- 
g^arosOffciales,  ^ 
^'''^l^^-^dehtremttr^ 

^ohomtctd.umeljctcjualtfcatum.  A,, 

«^^'''^'-P^^f^rntturhabereno 
^-'^ontsa  terodec^utr.cj  mod^^  , /^, 

^'''^'-'l-^^opfamtturhMrenottttaesri.np/e. 
jretafupertorum  o/fruar:da  prcpo.i^ttJrj,  , 
Cieytrm  c^tttprtt^aturi roptcr dcitEhm a cuo tcm^ 
poretcncatt^rad  rcjttttnionem f  rsLm.  9. 

^  y2  , 


i 
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1  N  D  E  X. 

ClericHS  cfmfolemnem  egtt  pmiitentiam  rwn  ad- 

mntvnradcltrum.  S 
ClericHS  nolens  fuhtre  correBionem^tariqtiam  tn- 
corrigtbilisyefi  cnridL  fecuUrv  tradendns. 

Clerict  conftituti  in facris  non  poffnnt  donare  co  - 
cHbint6€fficaciter,& redditHrratio.  21.S03. 

ClcriciconcHhtnarij  recidtHatto  inducitfeptem  p<r- 
ricnU.  ^4SS* 
/Clerici  cum  cjuibHsfoeminis  fit  fermijfum  velpro- 
hitHm  habitare.  nouem  traduntur  refoUtto  - 
nes.  ^-W. 

Clenci  dncetes  vxores  an  pofint  retinere  benepcta 
quatuord^ntHrrefolHttones.  S.^g. 

Clerici  in  facris  conflttutiji  vxores  ducant  cjhO' 
,  modo  pHniri  debeant  vltra  trreguUrttatem» 

Clerici  ejuibus  &  efHot  modif  pofint  dici  habere 
notitiam  ronftitHtionHm  &  edtciorftm  fuo- 
rHmfiperio  rum . 
ClericorHmftatHsfierHr:'  "  23'^- 
Clertcorum  >!omine an  vcnirnU  rcligioji.      3'  '4-' 
ConcuhinariHs  notorius  ficelebrat  vel  exeefUttHr 
offici:4m fuHm efi irregnUri6  ipfo faSto,  6.f2S. 
ConcubiiiartHs  qHantHmcanc^fxt  pHbltcus  non  in- 
cidit  in  pcenam  huiHS  consi-ttutiont^inifimd' 
nitio  r>ep  rA  mfjfa.  ^  3 97» 

ConcHbinariHs  vel  homicida  vel altas  irregtdaris , 
Itcet  fnt  dignipriuatione.poffHnttamen  ante 

fenten- 
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1  M  D  E  X 

fententjam  xciiJnar 

ConcHbin^iriocjiHandotfiru 

dhfolnte,  intiUtgHntUY  dc  VfMi. 
occhUo. 

ncHbinanjpoPtntdiciinfnpUcidijfry- 

licet.^rit}eMxrgh^Urg,ft,nt\ 
'ncubinaanpof^tthAres  infiitma  co,  , 

^ncHbinaadhocvtdicatuyleritima p..,  / 
j    ^*^^'^^^irunturnoHem.  f^^^cA 
^ncnbina  &  v^orin  cjHibi^d^ffer,^.,^     i,,  t 
bi4^  AcjHtparantur  de  iure.  ^  J^^j 

ConcHbina  camta,  nonpote^ldici  fcHt  in  vxo^ 

ncMn.  chricUn  fiUe  foro  i.d.c^fiM 
'veUcclcfuntctMjtmo^Hitur.  ,  ^.g 

°"'"'''"''^'l't''ri^^dc,Hrcle,JtimUicatut 

«^/W  affoiUtionc  venit  c,uMct  ^lia 

tlUcta  h.Oeturfecundum 
itrgamjmmficationem. 

■''''''^^^'^'''''''''^''haiuitfrimamprohM^ 
^.oncuhina.tH,  reiteratu,  pr,fuppo„it  delikerat.t^ 

^oncuhinatus  crimen  "dhocvtferfi^t.Jaml 
fic,at»r„otor.umJuore^u.runtur.  6.,L 

^'ConcuU«a,ud,Sama,H.debetfepurgare[tf 

LU 
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I  N  D  £  X. 

defecerit  mpurgatione  tanqnam  cortui^. 
pHniridehet.  ' 
ConcMr  fecmdum  cancnes  tenetur  in  qHadru 

plHm.  ^ 
Confefito  extraindicialis  operatur  c^uo  ad  cpct^^A 
torturd  in  laico ,  fecm  in  clenco.ejm  nondA 
hettorqueriexconfeptone  extratudtaali  ^ 

Confe/iofaSha  in  tormentis  nullUprAcedentihu  -  i% 
dictjs  eftnulUydato  quodconfitens  inea  pcrk 
fiuerauerit.  ^^-^^^ 

ConfeJfwfaBa  per  clericum  coramfuo  tudtce  tan\^ 
quam  coram perfona prtuata^non  habet  pU 
neprtuationuindtcium ,  tamenfuffictens  eji 

ddterturam. 
Cohabitatto  vin  &  mulierisf^fpeStafeu  dtpma 
t£  de  iure  canomco  tnducit  publuum  ccncm 

btnatum.  '"^^^ 

Cenaerftnonfunt  nec  clerici  nec  reUgtofifttdeopos 
ftinthabereproprtum.  2  314^ 

Credendum  non  eHaltcut  cjuantacunj.ftt  doarp 
na.velfunUitate^mffuumdtBurH,  lcge 
rationecomprobAuerit.  2.27^ 

Crimtna  inperfints&  non  infacultattbu^fu.tvl 
cijcenda  etiamfi  tudex  ecciefiafiHm  agd 
€ontra  clertcum  delinqnentem.  10.6 

Criminafeu deltaaconfiderantur tn  cjuadruplta 
dtferentiaycnmina  cjuando  dtcanturgraui^ 
'Velnon  fiaturarbttrto/upertort^.  ^^4-^4^ 
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1  N  D  E  X. 
D, 

Yy^^iff*ti<t  EfifcopommefirercruataPap^f.  ^ 
non  alteri  etiam  Legato  de Utere ,  tta  vi 

nec  Int^Hifttor  froiedere  contra,  Epifco. 
pnm  pojfttfed  PnpA  dcHtotctaredehat. 

DioecefAHfupriHat  clertcHmheneficijsettamin 

l^enadKXcefiexiHentiyw :  realtstamenfHh' 

trdatofietper  EptfcofHmbenefici^.  ^,^27 

DioecefaHt4ppeUat»fneanfHteiitgantHr  alu  ah  eI 
pifcopis.  ^     ,  . 

Dt§imHUtto  T^rdatorHmin.hmittendo ,  veLoH 
chHtando,  efipeccatnm  mortale.         ,  630 
^onattofa^acoHCHhtn^perclericHm ,  veldoao. 
rem.velmiUte.valettntrtbm  cafibtu.2^.sos. 

E. 

^    pubUcafHfficit.  \ 
£ffcopt^a„  C/ertcHmexemptHm  delinjHt^^ 
TofittcorrtgereJtmngHttHr.  , 

^PHtunonpoteftbt.dtifenf.recHmpHbUclco^ 
ciibtnario:^Htacrimtna  remtfa  nonmfifemel 
^   merentHrhaber,  remtjftonem,  7^7^ 
^HcoptufimpUcitereieUHs  ante  confcrHatZnem 
non vemtappeHatione Pontificis.       ,  , 

^'»^t^MeteffeeforntcattoneaUentu,  /  790. 

LH  2 


I 
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Excommumcam  non  fotcfi  inHitmahfolm  acex- 
commHmcatione.nifidietimefficeretHrdetC' 

$80^1 

nor.  , 
Fxcommumcat»s  nc^pMemr  dncm  vxonm.» 

S.S70. 


F 


F. 


rytminafuh  hoc  verho.qHicunj^ ,  non  compra^ 
henduntHrfedrenrtnntur  ad  ferfonas hah t-- 
les ,  licet  non  futjfet  pofita  S5lio,ciencHS.2 

30S.  ^ 
FifcHsnecparspriuata  dehent  efe pr^entes tn  r 

^onfionthHs  &  confrontattonthus,    4  4^5-;' 
Fornicatiofimplexe^ldeleHiorihHS&mtnorthu,, 

deliclts :  tdeo  Eptfcopus  dis^enfare  potefi.z: 

deFornicationeingenere, 
Frater  in  trthus  cafibns  non  qHArelattefiamen 
tHmfratrisetiam  tnfhituta  turpi  perfona.  iSi 

FruBHS  ahlati  a  conhuhinario  dehent  illi  ecclejtd, 
applicaricutille  concuhinarius  prAcrat 

3S0, 

H. 

H^A^refis  de crimine  velgraui peccato  ajHandi^ 
KritHrJelinquentes  etiainuiti  trahendi  funt 
'^adfalHtem.  ^'^^^' 
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I  N  D  E  X. 

iffitaUayfr(Zcepteria,priiftimoniay  an  veniant 
appelUtione  beneficiorHm  i»;/^. 

I. 

Erhnm  (IpfofaUo^qmdimportat,  366. 
deJncefH.  \6i. 
fiquifitio  fola  non  efi  fafficiens  ad  deflitHcndHm 
cjHembeneficio.  1.^(^1, 
\I^»qutfitto  fummaria  deU^ornm  debet prxcedere 
capturam  clericorum.  ^  '1-93* 

\judex  eccUfiaflicus  potefl  inuocare  brachium  fe- 
cuLtre  ,  ad  pr^fiandum  fuam  fententtam, 

'udicesfacientesfententias  venales  vt  concujfores 
pumridebent.  7.618. 
Judicesnon  debent  ejfe  clementiores  Uge.e^uod fa- 
ctt  contra  OfficiaUs  ,  ejuiiudicare  nonde- 
kent ,nifi quod  Ugibus,  aut  cofifiitHtionibus 
autmoribus proditum  est,  7. 6/8, 


L. 


L 


Egatum  reUclum  ccchftA^intelUgitur  deprin^ 
cipaUori.  ^.74-7, 
Legatum  reUBum  vxori  ^uottfj^  cafle  vixertty  an 
perdaturpar  tranfitttm  ad fecundas  nuptias, 
8.^6^. 

LicurgusUgesfecity  vtmuUcres  fine  dote  nube- 

JLll  3 


I 
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M. 


iAynonpjettto  tutore ,  nefern4t4  ftr»  ^ 
:  leq-e  truiiita ficnndo  nubttiHn  friue^  * 


Atert^UA 

mcia  lege  tr^idita  fi 
turfHccelfione UyerorHm.  S6^,  , 

M^trtmo/ito  ex  tnmto generantur  fiadala.  4-^79:  f 
Menfii  ^Hot  dtebtu  confiet  j  quatHor  fHntofinio"  • 

nes  4i/^4»  • 

Meretrtx  cjttod  de  acqmfiti^in  meretricio  n$n  fof-  • 
fiteitari  nec a  tas  dtjponere  cantela.  12. ^02. . 
Meretrix  de  accjHtfitu  tn  meretricic  potefi  tefiari  i 
uUas  ad  volunt^tem  dtsponere.    iO,f02* » 
Meretrix  Ucet  mHki^  modt^  dicaturydeiHre  ta-" 
men  proprtedicttnr  i/lat  qnd  patam  corporu  1 
fhf  ^udfium  factt ,  Ucet  in  Inpanari  non  fi$  • 
proBifuta^fedquem^caHfit  qH^fitu  admit^ 
ttt.  10.4.0^.^ 
Meretricem  dncere  tn  vxorempium  efi ,  ^  intrd\ 
opera  charitatts  repHtatur^^ prodefi  ducem 
ti  in  remifiionem  peccatorum  7>i70, . 

Meretricem  tncorrtgihtUm  ducens  in  vxorem  di;"^ 
citur  pAtronui  tHrpitudints,  p .  f 7^,' 

MfretriciHm  quantHmcunc^fit  pMieum»non  im^ 
pedit  matnmonium.  7f7^* 
MonitiofaSia  a  iudicehahet  vim  pereptorij,6.sfU 
Monitto  legitima  cjud,  dicaturdeture  4"397» 
Monitio  vnicA  an  in  cafu  huim  cenftitmioHU  fuf-^ 

fiei4t.  $39T\ 

Ue- 
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N. 

yn€nd<*crtmina,cjtiomod.opHnuitur.  i-77, 
^ot ortetas  cjh  od  effe^w  operetnrtn  concubinoirVjS 
0-alttermale  vtHentitns ,  a/iifuot  conclujio' 
nihnsde-ctditHr,  j66, 

O. 

Fficiatis  excedens  incorrigendo  venitdepO" 
ncndus.  4-4^^' 
Qfficiulis ,po£nam  impolttam  clerico  prodelt^o  rtS 
debetcduertrre  m  vjlu  proprios  velpr<tlatt,6s2. 
Offictali)  pernejltgenttam  non  corrtgit  clericum 
concuhinartis  dicitur  purticeps  crtmtuisj  .^62, 
Offictales  extorejjuentes  pecuuias  a  clericis  vt  eo' 
rum  tencant  concubtnas ,  cjua poena  debeant 
puntrt.  1,6 10, 

Offictales plerun^ex auaritia,  velpro  ijH(tjiu,aut 
pro  eorum  vendicatione  innoxios  condem^ 
nant  0^  noxios  abfoluunt.  2.62^, 
Officiales  rectpientes  munera  adperueytendum  iu 
dtcium  comparantur  ludAyqutpecuniam 
laejueumpmulaccepit.  3.629, 

P. 

PAcifci  an  &  ejuomodo  criminofide  delt^is  pof- 
fint^^an  in  refifco prtiudicent.  6,  f.  &  6/S. 
Papa  an pofittperfonas  inprAemincnte  fifint concu 
btnani  .priuareyC^  an  ipft  Papa fi fit  concubi- 
narttu  vel alijS  vitijs  mntortbtts  tnnodatus 
pumn  aut  de^om pojht.  $si  , 

LU  4- 
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fi^f^  an  de  flenit^idme  potesiratis  pofiit  Epijcopum 
jine  cAtifu  EpiJcopatH  priuare.  3 . 4-8 1, 

fapaeTi ordinnriHs ommu.n^  Chnfiianorum:,  ^ 
fedes  zy^pofl.eflmaterillorttw.  2.299^ 

fafa  ni  Epifcopoixibtts  rion  habet  plemtHdtnem  po- 
teflatts  nec  Bpifcopos  deponere  poteii  ficHt 
CAteros  benefictatos.  2.ssS, 

fajta  non  poteH fe  fiibmittere  iHdtcio  iHdicis fecH 

l'rti.  l2i,S22, 
PafaiHrtfdt^io  (^Houfq^fe extendat^  &  principa- 
(tter ,an  Reges  0-  /mperatores  in  temporali- 
bns  eifil^tjctantHr  y  late  in  vtram^partem 
dt^Ht.itnr     negatiue  conclHditnr.       7^/.  ' 
Peccata  Utenttain  hoc  fecnlo  non  habent  vindt- 
£iam,  227S, 
fHrgaUo  canonica an fit fnbfidiaria ,  ^  anfcemi  - 
n<&  admittantnr ,      laicitnfHbfidiHm ,  ^ 
mHlta  de  pnrgatione ,  &  eiHS  natnra  tradnn 
^«^-  2.^7/. 
TrdatHs  pr6  magna^crafpt  negligentiapoteH' 
apraLitHradeponi.  i'4-77» 
datHs  qnipoteft  clericHm  corrigere  ^non  cor- 
rigitynon  dtcttnr  E^ifcopftsjed  ganis  tmpH- 
dtcHSs  2.4.61, 
y r datHs  vel  Ojficialis  an  pofilnt  cogcre  meretri- 
cem.  ad poenitentiam  &  ad  dimtttendmn  con 
cnbinatHm  i&fifit  incorrigibilis ,  anpojfit 
excommHnica  ri.  2,879. 
Prdati negltgentiain pnblicis  crimimbns  dicitnr 
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lata.^U£  dolum  re^rsfentat,  2 . 4.7$, 

TrejbyterUnififro  arambus  &  mortalibsis  culpU 
verberarinon  debentJebetQ^id fieriper  mi* 
niftrHmecclefAy  vel  inecclefiatanms  clau- 

^robatio  qu^fitper  rei  euidentiam  .prafertnr  om^ 

ntbus  aitjsprobationibus.  ,  y^^^ 

frobattoquxfitpervtfum  e§t  perfeBior  catcris\ 

qpttainillanullapr4umttur fubornatto  te^ 
flium.  ^ 

'robatio  qtiado  nulla  admtttitur  per  fiattitum» 
certe  tlla  quAfitper  rei  eutdenttam ,  non  vi^ 
deturexcluja.  ^.^.^ 

R. 


Eparationes  ecclefiarum  cathcdralium  &pa^ 
'    7^^'^-"^^'«'»     ^^os  de  ture  ^conjuettidtno 
SpeUant,     cjut  contrtbuere  teneamur  pr9 
fabrtcaecclefi^. 
|i. ;  \Refcrtptttm  concefium adbeneplacttum  Pap^  mor- 

jr.  I  '['ffi^^y^i^rigutturfecusfifuttchceifumaJL 
.         beneplacttumfedt^  ApoHoUct. 

S. 

^^^'^^dosanpofiitdonareconcubtn^^velilUm 

^»^ftu0reproptergratmta  fermtta ,  dtiltn  - 
guttur. 

deSacrtlc.io.  -"'^'W- 
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4f  Sodomittco  peccato.  ^A/  ' 

SttjpewJio/ds,verhy^r44C  ce^tfttra  eccleJlMca  cem- 
prahendantfir,& a^fftspenfit^  pofitt  alt^uod 

vffictHmexercere.  '  37^- 
Synodm  Epifcopalis  adhocprincip.iliter  fmt  tn- 
tredft^ayVt  deliUa  qtu  emcrferiijt  corrigan- 
tttr.  3-461. 
Spfirij^ftare  nen  debe.inthabitarecumfHiipatri- 
bns .quntHor afiignant  rartiones  4..7SS. 
verbi  StatfifmHSyVis,& quisprAter  Papa  &  I 

peratoretamtn  ecclejiaflicis  quam  tepora- 
iihm  aliqmd  cnm  effeUn  HatHerepoftt^  & 
c^Honfc^  tlle  ejfeUfufe  extehdat.  1.290, 
de  Stnpro.  290. 
in  StHpro  ali^Hem  reperiensy  &  recipienspretiHm^ 
Dtnon  dicat.pHnitHrpctnaadHlter^ificetia 
jacrtle^iHm fen fimonia  efi^ , pecnnia  antfa- 
ftoreceUre  peccatorem^vel  non  poenttentem- 
xecanciltare.  1.629^ 
T. 

TE^iatoris  dijpofitio  etiamper  EpifcopHm  alte  - 
rari  non potefi.nec  legatnm  de  later€ ,  fed 
per  Papam  tantnm.  7-3^ '  • 

V. 

' Ir an  adfecnndavota  tranfiens  vfdem  pcenit 
legalibfu  ficHt  mHlier  funiatHr,        *  .'4 . 


F   I   N   I  S 
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